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THE THIRTIETH. YEAR OF THE WORLD COURT? 
By Maney O. Hupson 


: r 

The International Court of Justice had a busy year in 1951. It handed © 
down judgments in the Haya de la Torre Case and the Anglo-Norwegian 
Fisheries Case, and an advisory opinion relating to Reservations to the 
Genocide Convention. An order indicating interim measures of protection 
was issued in the Anglo-Iranian Oil Company Case, and orders were given 
in the case concerning Rights of American Nationals in Morocco and in the 
Ambatielos Case; these three cases, as well as two newly-instituted cases— 
the Minquiers and Ecrehos Case and the Nottebohm Case, were pending at 
the end of the year. Little progress was made during the year in the. ex- 
tension of the Court’s jurisdiction, and only thirty-two of the sixty Members 
of the United Nations are now bound by declarations recognizing the com- 
pulsory jurisdiction of the Court. 


RESERVATIONS TO THE GENOCIDE CONVENTION 


On November 16, 1950, the General Assembly of the United Nations 
adopted a resolution * requesting the Court to give an advisory opinion on 
the following questions: 


In so far as concerns the Convention on the Prevention and Punish- 
ment of the Crime of Genocide in the event of a State ratifying or ac- 
ceding to the Convention subject to a reservation made either on ratifi- 
cation or on accession, or on signature followed by ratification : 


I. Can the reserving State be regarded as being a party to. the 
Convention while still maintaining its reservation if the reser- 
vation is objected to by one or more of the parties to the Con- 
vention but not by others? 


II. If the answer to Question I is in the affirmative, what is the ef- 
fect of the reservation as between the reserving State and: 


(a) The parties which object to the reservation ? 
(b) Those which accept it? - 


III. What would be the legal effect as regards the answer to Ques- 
‘tion I if an objection to a reservation is made: 


(a) By a signatory which has not yet ratified? ; 
(b) By a State entitled to sign or accede but which has not 
yet done so? 


* This is the thirtieth in the writer’s series of annual articles on the World Court, the 
publication of which was begun in this Journay, Vol. 17 (1923), p. 15. 

1 Res. 478 (V), General Assembly, 5th Sess., Official ‘Records; this JOURNAL, ca +3 
Vol. 45 (1951), p. 13. 
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This request was transmitted to the Registry of the Court on November 25, 
1950, and on that day notice of it was given to all states ‘‘entitled to appear 
before the Court.” 

On December 1, 1950, the President issued an order fixing January 20, 
1951, as the time-limit for the filing of written statements.2 On the same 
day the special notice of the request required by Article 66 (2) of the 
Statute was given by the Registrar to the states which had been invited to 
sign and ratify or accede to the convention, and to the International Labor 
Organization and the Organization of American States; and on January 
17, 1951, special notice was given to the Federal German Government, which 
had then been invited to accede to the convention. 

Written statements were communicated to the Court by the Organization 
of American States, the Soviet Union, Jordan, the United States, the United 
Kingdom, the United Nations, Israel, the International Labor Organization, 
Poland, Czechoslovakia, The Netherlands, Rumania, Ukraine, Bulgaria, 
Byelorussia and the Philippine Republic. In the oral proceedings. held 
April 10-14, 1951, statements were made on behalf of the Secretary Gen- 
eral of the United Nations, France, Israel and the United Kingdom. 

The opinion of the Court, adopted by seven votes to five, was given on 
May 28, 1951.2 The Court disposed very quickly of the contentions ad- 
vanced by some states that the Court was not competent to exercise its ad- 
visory jurisdiction in this case. It had been argued that an objection to a 
reservation constituted a dispute in such a way that no advisory opinion 
should be given; and that the request for an opinion was an inadmissible 
interference by the General Assembly and non-party states in the interpre- 
tation of the Genocide Convention. Neither of these arguments had any 
substance. Nor was there any merit in the contention that exercise of the 
Court’s advisory jurisdiction was precluded by Article IX of the convention 
concerning the settlement of disputes relating to its ihterpretation, applica- 
tion or fulfillment of its provisions. 

The Court then pointed out that the three questions placed before it were 
expressly limited to the Genocide Convention, and that its replies were 
‘necessarily and strictly limited to that Convention.’’ Yet a somewhat 
more general character was given to the case by the statement that the 
Court would seek its replies ‘‘in the rules of law relating to the effect to be 
given to the intention of the parties to multilateral conventions.’’ The 
three questions were said to be ‘‘abstract in character,’’ in that they referred . 
neither to the specific reservations made to the Genocide Convention nor 
to the actual objections offered. : 

As to Question I, the Court began by saying that 


It is well established that in its treaty relations a State cannot be 
bound without its consent, and that consequently no reservation can 


2 I.C.J. Reports, 1950, p. 406. 
3 I.C.J. Reports, 1951, pp. 15-69; this JOURNAL, Vol. 45 (1951), pp. 579-590. 
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be effective against any State without its agreement thereto. It is also 
a generally recognized principle that a multilateral convention is the 
result of an agreement freely concluded upon its clauses and that con- 
sequently none of the contracting parties is entitled to frustrate or im- 
pair, by means of unilateral decisions or particular agreements, the 
purpose and raison d’étre of the convention. To this principle was 
linked the notion of the integrity of the convention as adopted, a no- 
tion which in its traditional concept involved the proposition that no 
reservation was valid unless`it was accepted by all the contracting 
parties without exception, as would have been the case if it had been 
stated during the negotiations. 


As regards the Genocide Convention, however, reference was made to ‘‘a 
variety of circumstances which would lead to a more flexible application of 
this principle.” These include ‘‘the clearly universal character of the 
United Nations under whose auspices the Convention was concluded’’— 
an astonishing neglect of the fact that some twenty or more states are not 
Members of the United Nations—and ‘‘the very wide degree of participa- 
tion envisaged by Article XI of the Convention’’—the extent of the invita- 
tions issued to states to become parties might well have been indicated in this 
connection. Reviewing recent practice, the Court found ‘‘manifestations 
of a new need for flexibility in the operation of multilateral conventions.’’ 


... The character of a multilateral convention, its purpose, provisions, 
mode of preparation and adoption, are factors which must be consid- 
ered in determining, in the absence of any express provision on the 
Rae the possibility of making reservations, as well as their validity 
and effect. 


The possibility of states’ making reservations was found to have been 
‘contemplated at successive stages of the drafting of the [Genocide] Con- 
vention.’’ Reference was made to ‘‘the special characteristics of the Geno- 
cide Convention.’’ The principles underlying it are ‘‘principles which are 
recognized by civilized nations as binding on States, even without any: con- 
ventional obligation.” The convention was intended to be ‘‘universal in 
scope.” It was “adopted for a purely humanitarian and civilizing pur-, 
pose.” The contracting states have no ‘‘interests of their own’’; they have 
“a common interest,’’ i.e., ‘‘the accomplishment of those high purposes 
which are the raison d’être of the convention.’’ 

On this basis the Court said that 


. . it is the compatibility of a reservation with the object and purpose: 
of the Convention that must furnish the criterion for the attitude of a- 
State in making the reservation on accession as well as for the appraisal - 
by a State in objecting to the reservation. Such is the rule of con- 
duct which must guide every State in the appraisal which it must 
make, individually and from its own standpoint, of the admissibility 
of any reservation. 


The Court declined to say that any state entitled to become a party to the 
convention may do so while making any reservation it chooses by virtue of 
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its sovereignty. Nor could it admit that ‘‘the conception of the absolute 
integrity of a convention has been transformed into a rule of international 
law,’’ or that varying administrative practice had established any rule of 
law. Hence it found that on account of its abstract character no absolute 
answer could be given to Question I; the formal answer of the Court was 


that a State which has ‘made and maintained a reservation which 
has been objected to by one or more of the parties to the Convention 
but not by others, can be régarded as being a party to the Convention 
if the reservation is compatible with the object and purpose of the 
Convention ; otherwise, that State cannot be regarded as being a party 
to the Convention. 


As to Question IT, the Court stated that 


. each State which is a party to the Convention is entitled to ap- 
praise the validity of the reservation, and it exercises this right indi- 
vidually and from its own standpoint. As no State can be bound by 
a reservation to which it has not consented, it necessarily follows that 
each State objecting to it will or will not, on the basis of its individual 
appraisal within the limits of the criterion of the object and purpose 
stated above, consider the reserving State to be a party to the Con- 
vention. ... 


A possible ‘‘divergence of views between parties’’ was admitted. If cer- 
tain parties considered the assent given by other parties to a reservation 
incompatible with the purpose of the convention, the dispute could be 
settled ‘‘on the jurisdictional plane’’ under Article IX of the convention; 


or an understanding might be reached between the objecting and the re- 


serving state. The precise answers to Question II were: 


(a) that if a party to the Convention objects to a reservation which 
it considers to be incompatible with the object and purpose of the Con- 
vention, it can in fact consider that the reserving State is not a party 
to the Convention ; 

(b) that if, on the other hand, a party accepts the reservation as 
being compatible with the object and purpose of the Convention, it 
can in fact consider that the reserving State is a party to the Con- 
vention. 


As to Question ITI, the view was taken by the Court that any state in- 
vited to sign the Genocide Convention had ‘‘the right to be a party to the 
Convention.” It could become a party either by signature followed by 
ratification or by accession before a certain date, or thereafter by accession. 
But the Court thought that ‘‘the right to become a party to the Convention 
does not express any very clear notion.’’ It was thought to be inconceiv- 
able that a state, even if it had participated in the preparation of the con- 
vention; could exclude another state before taking one or the other of the 
two courses of action provided for becoming a party. 

On the other hand, though signature would not make a state a party to 
the convention, it would establish ‘‘a provisional status in favor of that 


THE THIRTIETH YEAR OF THE WORLD COURT 5 


State.” Both before and after the entry into force of the convention this 
status would justify more favorable treatment being meted out to signatory 
states in respect of objections than to the states which have neither signed 
nor ratified. Pending ratification, the provisional status created by signa- 
ture confers upon the signatory a right to formulate as a precautionary 
measure objections which have themselves a provisional character. Until 
ratification, however, the objections of a signatory state would not have an 
immediate effect with regard to the reserving state; only when the signature 
were followed by ratification would the notice to the reserving state have 
effect. 

The precise answers to Question III were therefore as follows: 

(a) that an objection to a reservation made by a signatory State 
which has not yet ratified the Convention can have the legal effect in- 
dicated in the reply to Question I only upon ratification. Until that 
moment it merely serves as a notice to the other State of the eventual 
attitude of the signatory State; 

(6) that an objection to a reservation made by a State which is en- 
titled to sign or accede but which has not yet done so, is without legal 
effect. 

The joint dissenting opinion of Judges Guerrero, McNair, Read and Hsu 
Mo was chiefly devoted to a devastating criticism of the opinion; it thus 
goes beyond the proper scope of a dissenting opinion. These judges de- 
clined to admit that the Court was confronted with a legal vacuum. They 
insisted that the legal basis of multilateral conventions was the common 
consent of the parties. They reviewed at length the history of the reserva- 
tions to the Slavery Convention in 1926 and the Convention on Opium and 
Drugs in 1925, and others. The minority judges viewed the Pan American 
Union practice as resting upon the prior agreement of the contracting 
parties, and they referred to other such instances of prior agreement. 

This was followed by a careful review of the history of the drafting of 
the Genocide Convention which led the jointly dissenting judges to the 
view: f s 

(a) that the existing rule of international law, and the current prac- 
tice of the United Nations, are to the effect that, without the consent 
of all the parties, a reservation proposed in relation to a multilateral 
convention cannot become effective and the reserving State cannot 
become a party thereto; 

(b) that the States negotiating a convention are free to modify both. 

- the rule and the practice by making the necessary express provision in 

the convention and frequently do so; 

(c) that the States negotiating the Genocide Convention did not 
do so; 

(d) that therefore they contracted on the basis that the Sistine law 


and the current practice would apply in the usual way to any reserva- 
tions that might be proposed. 


o 
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The minority judges declined to accept the classification of reservations 
as compatible or incompatible. They could find no legal basis for this doc- 
trine. On the other hand, 


. . such a rule is so new, and the test of the compatibility of a reser- 
vation with ‘‘the object and purpose of the Convention”’ is so difficult 
to apply, that it is inconceivable that the General Assembly could have 
passed the matter over in silence and assumed that all the contracting 
States were fully aware of the existence of such a test in international 
law and practice and were capable of applying it correctly and effec- 
tively. We feel bound therefore to conclude that the parties entered 
into this Convention on the basis of the existing law and practice, and 
in these circumstances we do not see how one can impute to them the 
intention to adopt a new and different rule. 


Moreover, the minority judges found difficulty in seeing how the ‘‘new’’ 
rule could work in practice: 


. . . Under such a system, it is obvious that there will be no finality 
or certainty as to the status of the reserving State as a party as long as 
the admissibility of any reservation that has been objeeted to is left to 
subjective determination by individual States. It will only be objec- 
tively determined when the question of the compatibility of the reserva- 
tion is referred to judicial decision; but this procedure, for various 
reasons, may never be resorted to by the parties. . 

The conclusion was stated therefore that the ‘‘new’’ rule provided no ‘‘re- 
liable means for solving the problems to which reservations to this Conven- 
tion have given and may continue to give rise, nor any means that are 
likely to produce final and consistent results.’ 

The minority judges thought that the ‘‘integrity of the terms of the 
Convention is of greater importance than mere universality in its accept- 
ance.” They were unable to find any unique qualification of the Genocide 
Convention which distinguished it from any other humanitarian conven- 
tions, and they expressed the fear that the ‘‘new’’ rule would encourage the 
making of reservations. Under these circumstances, the four dissenting 
judges wished to give a negative reply to Question I, and they dissented 
from the reply given to Question III. 

Judge Alvarez, dissenting in a separate opinion, wished to reply to Ques- 
tion I ‘‘with a categorical No.” He thought that no reservations to the 
Convention on Genocide were admissible. With respect to Question III 
he wished to give legal effect to objections made to reservations by a state 
coming within either category (a) or (b). 

The resolution of November 16, 1950, by which the General Assembly 
requested the Court’s opinion, also invited the International Law Com- 
mission to study the question of reservations to multilateral conventions 
both from the point of view of codification and from that of the progressive 
development of international law. The International Law Commission 
had the opinion of the Court before it when the subject was considered at 
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its third session in 1951. As that opinion was confined to the Genocide 
Convention, and as the Commission had been invited to study the question 
in a more general way, the latter felt that it was at liberty to suggest the 
practice which it considered to be most convenient for states to adopt for 
the future. With reference to one of the Court’s replies, the Commission 
made the following statement in its report to the General Assembly : 


The Commission believes that the criterion of the compatibility of a 
reservation with the object and purpose of a multilateral convention, 
applied by the International Court of.Justice to the Convention on 
Genocide, is not suitable for application to multilateral conventions in 
general. It involves a classification of the provisions of a convention 
into two categories, those which do and those which do not form part 
of its object and purpose. It seems reasonable to assume that, ordi- 
narily at least, the parties regard the provisions of a convention as an 
integral whole, and that a reservation to any of them may be deemed 
to impair its object and purpose. . . . So long as the application of 
the criterion of compatibility remains a matier of subjective discretion, 
some of the parties being willing to accept a reservation and others not, 
the status of a reserving State in relation to the convention must re- 
main uncertain.* 


In the conclusions set out in its report to the General Assembly,® the 
Commission made two suggestions: 


1. That organs of the United Nations, specialized agencies and 
States should, in the course of preparing multilateral conventions, con- 
sider the insertion therein of provisions relating to the admissibility 
or non-admissibility of reservations and to the effect to be attributed 
to them ; : 

2. That, in the absence of contrary provisions in any multilateral 
convention and of any organizational procedure applicable, the fol- 
lowing practice should be adopted with regard to reservations to multi- 
lateral conventions, especially those of which the Secretary-General of 
the United Nations is the depositary : 


(1) The depositary of a multilateral convention should, upon re- 
ceipt of each reservation, communicate it to all States which are or 
which are entitled to become parties to the convention. 

(2) The depositary of a multilateral convention, in communicating 
a reservation to a State which is entitled to object, should at the 
same time request that State to express its attitude toward the reser- 
vation within a specified period, and such period may be extended 
if this is deemed to be necessary. If, within the period so specified 
or extended, a State fails to make its attitude towards the reserva- 
tion known to the depositary, or if, without expressing an objection 
to the reservation, it signs, ratifies, or otherwise accepts the conven- 


4General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), p. 5; this 
JOURNAL, Supp., Vol. 45 (1951), p. 113. Í 

5 General Assembly, 6th Sess., Official Records, loc. cit., pp. 7-8; this JOURNAL, Supp., 
loc. cit., pp. 117-118. : 
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tion within the period, it should be deemed to have consented to the 
reservation. 

(8) The depositary of.a multilateral convention should communi- 
cate all replies to its communications, in respect of any reservation to 
the convention, to all States which are or which are entitled to be- 
come parties to the convention. 

(4) If a multilateral convention is intended to enter into force as 
a consequence of signature only, no further action being requisite, 
a State which offers a reservation at the time of signature may be- 
come a party to the convention only in the absence of objection by 
any State which has previously signed the convention; when the 
convention is open to signature during a limited fixed period, only 
in the absence of objection by any State which becomes a signatory 
during that period. 

(5) If ratification or acceptance in some other form, after signa- 
ture, is requisite to bring a multilateral convention into force, 

(a) A reservation made by a State at the time of signature should 

have no effect unless it is repeated or incorporated by reference in 

the later ratification or acceptance by that State; 

(b) A State which tenders a ratification or acceptance with a res- 

ervation may become a party to the convention only in the absence 

of objection by any other State which, at the time the tender is 
made, has signed, or ratified or otherwise accepted the convention ; 
when the convention is open to signature during a limited fixed 
period, also in the absence of objection by any State which signs, 
ratifies or otherwise accepts the convention after the tender is 
made but before the expiration of this period; provided, however, 
that an objection by a State which has merely signed the conven- 
tion should cease to have the. effect of excluding the reserving 

State from becoming a party, if within a period of twelve months 

from the time of the making of its objection, the objecting State 

has not ratified or otherwise accepted the convention. 


Tre HAYA DE LA Torre Case 


On November 20, 1950, the Court gave a judgment in the Asylum Case 
between Colombia and Peru.® On the same day, the Government of Co- 
lombia lodged with the Registry a request for an interpretation of the judg- 
ment; on November 27, 1950, the Court, by twelve votes to two, gave a 
judgment declaring this request to be inadmissible.’ 

On November 28, 1950, the Minister for Foreign Affairs and Public Wor- 
ship of Peru requested for the first time, on the basis of the Court’s judg- 
ment of November 20, 1950, that the Colombian Embassy in Lima terminate 
the asylum granted to Haya de la Torre on J anuary 3, 1949, and deliver 
“him to the Pernvian authorities; this request was declined in a note of 
December 6, 1950, in which the Minister for Foreign Affairs of Colombia 
informed the Minister for Foreign Affairs of Peru that Colombia had de- 


6 I.C.J. Reports, 1950, p. 266; this JOURNAL, Vol. 45 (1951), p. 179. 
1 I.C.J. Reports, 1950, p. 395; this JOURNAL, loc. cit., p. 195. 


THE THIRTIETH YEAR OF THE WORLD COURT 9 


cided to resort to the International Court of Justice for a solution of the 
problem. ne o 

By an application transmitted to the Registry of the Court on December 
13, 1950, the Colombian Government instituted a fresh proceeding, asking 
the Court to adjudge and declare, in accordance with the law in force be- 
tween the parties and particularly American international law, whether 
Colombia was or was not bound to deliver Haya de la Torre to the Govern- 
ment of Peru. The application also stated that Colombia would accept a 
decision ex aequo et bono if Peru agreed. To establish the Court’s juris- 
diction, the application referred to the Protocol of Rio de Janeiro of May 
24, 1934 (in foree from September 27, 1935), and to Articles 36 and 37 of 
the Court’s Statute. 

At the suggestion of the parties, the written proceedings were limited to 
the submission of a Memorial and Counter-Memorial, and by an order of 
January 3, 1951, the President fixed the time-limits, the later of which was 
to expire on March 5, 1951. Each party designated a judge ad hoc to sit 
in the case. .M. Caicedo Castilla was named by Colombia, and M. Alayza 
y Paz Soldán by Peru; these men had served .as judges ad hoc in the earlier 
Asylum Case. . 

On January 22, 1951, the Registrar was informed by the Colombian 
Agent that his government would rely on the Havana Convention on Asy- 
lum, of February 20, 1928; this fact was notified to the parties to that con- 
vention, other than the parties in the case. On February 15, 1951, the 
Minister of State of Cuba—Cuba being a party to the Havana Convention 
—communicated to the Registry a letter and memorandum constituting a 
declaration of intervention. No objection to the intervention was made by 
the Colombian Agent, but on April 2, 1951, the Peruvian Agent requested 
the Court to decide that the intervention was not admissible. At a public 
hearing on May 15, 1951, the Court heard the observations of the parties 
on this point, Cuba being represented by its Agent, Madame Flora Diaz 
Parrado—the first woman to plead before the Court. On May 16, 1951, 
the intervention of Cuba was admitted. 

The oral proceedings on the merits of the case were held on May 16 and 
17, 1951. Colombia was represented by M. José Gabriel de la Vega as 
Agent and M. Camilo de Brigard as Counsel; Peru was represented by M. 
Felipe Tudela y Barreda as Agent, and M. Gilbert Gidel and M. Julio 
López Olivan as Counsel; Cuba was represented by Madame Flora Díaz 
Parrado as Agent. 

In its Memorial, Colombia presented its submission as follows: 


May it please the Court, 

To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia and. Peru, and furthermore, to adjudge 
and declare that Colombia is not bound, in execution of the said Judg- 
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ment of November 20th, 1950, to deliver M. Victor Raúl Haya de la 
Torre to the Peruvian authorities. 

In the event of the Court not delivering judgment on the foregoing 
Submission, may it please the Court to adjudge and declare, in the ex- 
ercise of its ordinary competence, that Colombia is not bound to deliver 
the politically accused M. Victor Raúl Haya de la Torre to the Peruvian 
authorities. 


The submissions in the Peruvian Counter-Memorial were: 


May it please the Court, 

I. To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia; 

II. To dismiss the Submissions of Colombia by which the Court is 
asked to state solely [‘‘sans plus’’| that Colombia is not bound to de- 
liver Victor Raúl Haya de la Torre to the Peruvian authorities; ‘ 

ITI. In the event of the Court not delivering judgment on Submis- 
sion No. I, to adjudge and declare that the asylum granted to Señor 
Victor Raúl Haya de la Torre on January 3rd, 1949, and maintained 
since that date, having been judged to be contrary to Article 2, para- 
graph 2 of the Havana Convention of 1928, ough: to have ceased im- 
mediately after the delivery of the Judgment of November 20th, 1950, 
and must in any case cease forthwith in order that Peruvian justice 
may resume its normal course which has been suspended. 


In the oral proceedings, the Colombian Agent maintained the submissions 
as stated in the Colombian Memorial, and added the following submission 
relating to the Peruvian Counter-Memorial: 


To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia, when stating, in accordance with the 
first point of our principal claim, “ in what manner the Judgment of 
November 20th, 1950, shall be executed by Colombia and Perw’’;. 

On Submission IT of the same Counter-Memorial : To reject it; 

And, should occasion arise, to reject Submission TII of the said 
Counter-Memorial. 


No submissions were offered by the Agent of Cuba. 

In its judgment given on June 13, 1951,° the Court first stated its reasons 
for admitting the Cuban intervention. The Government of Peru had con- 
tended that the intervention was out of time (tardif), and that it was in 
effect an appeal against the Court’s judgment of November 20, 1950. The 
Court replied that the. present case involved a question not decided in that 
judgment, and it enquired only whether the object of the intervention was | 
the interpretation of the Havana Convention with respect to Colombia’s 
obligation to surrender the refugee. While the original Cuban memoran- 
dum had been devoted almost entirely to questions already decided by the 
Court, the Agent of Cuba had in the.oral proceedings placed the interven- 
tion in the setting of dealing with a ‘‘new aspect’’ of the Havana Conven- 


8 I.C.J. Reports, 1951, p. 71; this JOURNAL, Vol. 45 (1951), p. 781. 


. P 


THE THIRTIETH YEAR OF THE WORLD COURT ll 


tion. Hence the intervention, ‘‘reduced in this way, and operating within 
these limits,” was admitted. 

In its judgment of November 20, 1950, the Court had restricted itself 
“*to defining the legal relations which the Havana Convention had estab- 
lished between the parties.’’ It had refrained from giving any directions 
to the parties. The submissions in this case showed that the parties ‘‘ desire 
that the Court should make a choice amongst the various courses by which 
the asylum may be terminated.’’ Yet to a large extent the parties alone 
were in a position to appreciate the facts and possibilities conditioning the 
choice. Henga ‘it is not part of the Court’s judicial function to make 
such a choice.’ 

The Colombian Government had asked the Court to declare that Colombia 
is not bound, in execution of the judgment of November 20, 1950, to deliver 
the refugee. As that question had not been before the Court in the previous 
Asylum Case, the earlier judgment contained no conclusion as to the exist- 
ence of an obligation to surrender. Hence, merely on the basis of the ear- 
lier judgment, the Court could not make such a declaration, 

As to the alternative submission of the Colombian Agent, the Court con- 
eluded that.the Havana Convention ‘‘does not give a complete answer to 
the question of the manner in which an asylum shall be terminated.’’ The 
convention 

does not justify the view that the obligation incumbent on a State to 
terminate an asylum irregularly granted to a political offender, im- 
poses a duty upon that State to surrender the person to whom asylum 
has been granted. 

As to the alternative submission of Peru, the Court recalled that in its 
judgment in the previous Asylum Case it had held ‘‘that the grant of asy- 
lum by the Government of Colombia to Haya de la Torre was not made m 
conformity with Article 2, paragraph 2 (‘First’), of the Convention.’ 
The consequence of this was stated to be that 

of putting an end to an illegal situation: the Government of Colombia 
which had granted the asylum irregularly is bound to terminate it. 


As the asylum is still being maintained, the Government of Peru is 
legally entitled to claim that it should cease. ` 


Hence the Court’s conclusion that: 


the asylum must cease, but that the Government of Colombia is under 
no obligation to bring this about by surrendering the refugee to the 
Peruvian authorities.. There is no contradiction between these two 
findings, since surrender is not the only way of terminating asylum. 


The giving of ‘‘practical advice” to the parties would be a departure 
from the judicial function of the Court; but it was assumed that the parties, 


now that their mutual legal relations have been made clear, will be 
able to find a practical and satisfactory solution by seeking guidance 
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from those considerations of courtesy and good-neighbourliness which, 
in matters of asylum, have always held a prominent place in the rela- 
tions between the Latin-American republies. 


Acting unanimously, the Court declined to give effect to the principal 
submission of Colombia, or to the first submission of Peru; by thirteen votes 
to one, it found that Colombia was under no obligation to surrender Haya 
de la Torre to Peru; and it held unanimously that 


the asylum granted to Victor Raúl Haya de la Torre on January 3rd- 
4th, 1949, and maintained since that time, ought to have ceased after the 
delivery of the Judgment of November 20th, 1950, and should termi- 
nate. 


Judge ad hoc Alayza y Paz Soldán dissented because the operative part 
of the judgment failed to state the absence of any obligation of Colombia 
to surrender ‘‘as the sole means of executing the judgment.’’ 

If the judgment in this case is likely to produce a popular impression of 
judicial self-abnegation, the writer can find no justification, on the actual 
presentations by the parties, for the Court’s reaching any other conclusions 
than those which it did reach. Indeed, the judgment stands out as one of . 
the best reasoned and most persuasive of the judgments rendered by the 
Court in thirty years. i 

Since the judgment was rendered, the Governments of Colombia and 
Peru have been engaged in negotiations, but, so far as the writer is in- 
formed, no solution of the problem has been reached. Meanwhile, Mr. 
Haya de la Torre continues to enjoy the hospitality of the Colombian Em- 
bassy in Lima, where he has been a guest since January 3, 1949. 


ANGLO-IRANIAN OIL COMPANY CASE 


By an agreement of May 28, 1901, the Imperial Government of Persia 
granted to William Knox D’Arcy an oil concession in certain parts of 
Persian territory for a period of sixty years.® - Oil was discovered in com- 
mercial quantities in the concession area in 1908, and in the following year 
the Anglo-Persian Oil Company (later called the Anglo-Iranian Oil Com- 
pany) was organized to take over the concession. Production on a com- 
mercial seale was begun in 1912.*° The Government of the United King- 
dom acquired a majority interest in the Anglo-Persian Oil Company in 
1914. * 

Following a dispute which arose between the government and the com- 
pany,™ the Persian Government announced on November 27, 1932, that the 


9 The original text of the concession was in French; an English translation was pub- 
lished in League of Nations Official Journal, 1932, p. 3205. 

10 The early history of the concession is traced in a British memorandum submitted 
to the Council of the League of Nations, in League of Nations Official Journal, 1932, 


p. 2298. 
11 See Toynbee, Survey of International Affairs, 1934, pp. 224-247. 
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concession was canceled. In a communication of December 8, 1932, the 
British Government stated that it had no alternative but to refer the dis- 
pute between the two governments to the Permanent Court of International 
Justice; to this statement the Persian Government replied that the Court 
would not be competent to deal with the dispute between the Persian Gov- 
ernment and the company. - On October 2, 1930, the Government of Persia 
had made a declaration, a ratification of which was deposited on September 
19, 1982, recognizing the Court’s jurisdiction in the following terms: 


The Imperial Government of Persia recognizes as compulsory ipso 
facte and without special agreement in relation to any other State ac- 
cepting the same obligation, that is to say, on condition of reciprocity, 
the jurisdiction of the Permanent Court of International Justice, in 
accordance with Article 36, paragraph 2, of the Statute of the Court, 
in any disputes arising after the ratification of the present declaration 
with regard to situations or facts relating directly or indirectly to the 
application of treaties or conventions accepted by Persia and subse- 
quent to the ratification of this declaration, with the exception of: 

(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its is- 
lands and ports; 

(b) disputes in regard to which the parties have agreed or shall 
agree to have recourse to some other method of peaceful settle- 
ment; 

(c) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction of Persia. 


However, the Imperial Government of Persia reserves the right to 
require that proceedings in the Court shall be suspended in respect of 
any dispute which has been submitted to the Council of the League of 
Nations. 

The present déelaration 3 is made for a period of six years. At the ex- 
piration of that period, it shall continue to bear its full effects until 
notification is given of its abrogation. 


In view of the possibility that under this declaration the Persian Govern- 
ment might take the dispute before the Council of the League of Nations so 
as to effect a suspension of the proceedings before the Court, the United 
Kingdom decided to proceed directly before the Council. On December 
14, 1932, the United Kingdom asked that the dispute between the two gov- 
ernments growing out of the cancellation be placed on the agenda of 
the Council. It was considered by the Council on December 19, 1932, 
January 24, January 26, and February 3, 1933; on the last date the 
Council’s rapporteur, Mr. Beneš, reported that the parties had agreed to 
suspend proceedings in order to enter into negotiations. On April 29, 
1933, a new concession was agreed upon between the government and the 
company ; 7? it was reported to the Council on May 26, 1933, and on October 


12 The writer has been supplied with a ‘text’? of the concession in French, and a 
reference to ‘‘the official French text’? was made in Toynbee’s Survey of International 
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12, 1933, the Council noted that the dispute had been ‘‘virtually settled.” 
In view of later developments, two articles in the 1983 concession are of 
special significance: 
a ARTICLE 21 
The contracting parties declare that they base the performance of 
the present Agreement on principles of mutual goodwill and good faith 
as well as on a reasonable interpretation of this Agreement. 


The Company formally undertakes to have regard at all times and 
in all places to the rights, privileges and interests of the Government 


and shall abstain from any action or omission which might be prejudi- ` 


cial to them. 

This Concession shall not be annulled by the Government and the 
terms therein contained shall not be altered either by general or special 
legislation in the future, or by administrative measures or any other 
acts whatever of the executive authorities. 


ARTICLE 22 


(A) Any differences between the parties of any nature whatever 
and in particular any differences arising out of the interpretation of 
this Agreement and of the rights and obligations therein contained as 
well as any differences of opinion which may arise relative to questions 
for the settlement of which, by the terms of this Agreement, the agree- 
ment of both parties is necessary, shall be settled by arbitration. 

(B) The party which requests arbitration shall so notify the other 
party in writing. Each of the parties shall appoint an arbitrator, and 
the two arbitrators, before proceeding to arbitration, shall appoint an 
umpire. If the two arbitrators cannot, within two months, agree on 
the person of the umpire, the latter shall be nominated, at the request 
of either of the parties, by the President of the Permanent Court of 


International Justice. If the President of the Permanent Court of- 


International Justice belongs to a nationality or & country which, in 
accordance with clause (C), is not qualified to furnish the umpire, the 
nomination shall be made by the Vice-President of the said Court. 

(C) The umpire shall be of a nationality other than Persian or Brit- 
ish; furthermore, he shall not be closely connected with Persia or with 
Great Britain as belonging to a dominion, a protestorate, a colony, a 
mandated country or other country administered or oceupied by one 
of the two countries above mentioned or as being or having been in the 
service of one of these countries. 

(D) If one of the parties does not appoint its arbitrator or does not 
advise the other party of its appointment, within sixty days of having 
received notification of the request for arbitration, the other party 
shall have the right to request the President of the Permanent Court 
of International Justice (or the Vice-President in tne case provided at 
the end of clause (B)) to nominate a sole arbitrator, to be chosen from 


Affairs, 1934, p. 242 n. As published in the League of Nations Official Journal, how- 
ever, the French was labeled ‘‘translation.’? The United Kingdom application of May 
26, 1951 (1.C.J. 1951, General List, No. 16), stated that ‘fa copy’? of the agreement, 
as well as an ‘‘ English translation prepared for the use of the Company,’’ was annexed; 
and in the printed annex the English text was labeled a translation. 
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among persons qualified as above mentioned, and in this case the differ- 
ence shall be settled by this sole arbitrator. . 

(E) The procedure of arbitration shall be that followed, at the time 
of arbitration, by the Permanent Court of International Justice. The 
place and time of arbitration shall be fixed by the umpire or by the 
sole arbitrator provided for in clause (D), as the case may be. 

(F) The award shall be based on the juridical principles contained 
in Article 38 of the Statutes of the Permanent Court of International 
Justice. There shall be no appeal against the award. 

(G) The expense of arbitration shall be borne in the manner de- 
termined by the award. 


On March 15 and 20, 1951, the Iranian Majlis and Senate approved the 
principle of the nationalization of the oil industry in Iran, the Imperial 
assent being’ given on May 1, 1951.% On April 26, 1951, the Majlis ap- 
proved a bill for carrying out the nationalization and requiring the Im- 
perial Government to dispossess the ‘‘former’’ Anglo-Iranian Oil Company; 
this bill was passed by the Senate on April 30, 1951, receiving the Imperial 
assent on May 1, 1951. 

On May 8, 1951, the Anglo-Iranian Oil Company requested that its dif- 
ferences with the Imperial Government be submitted to arbitration in ac- 
cordance with the provisions of Article. 22 of the Agreement of 1933; on 
May 20, the Iranian Government declined to agree to any reference to arbi- 
tration. On the morning of May 26, 1951, the Company requested the 
President of the International Court of Justice to appoint a sole arbitrator, 
under the provision in Article 22 of the 1933 concession for such an appoint- 
ment by the President of the Permanent Court of International Justice. 
On May 28, 1951, the President of the Court, noting the application made 
by the United Kingdom on May 26, declined to make an appointment for 
the time being.** 

In the afternoon of May 26, the United Kingdom filed with the Registry 
of the Court an application initiating a proceeding against the Imperial 
Government of Iran with reference to the dispute which had arisen between 
the two governments. The Government of the United Kingdom claimed that 
the Imperial Government was not entitled to refuse to submit the dispute 
between itself and the Anglo-Iranian Oil Company to arbitration; that the 
Iranian Oil Nationalization Act purported to effect a unilateral annulment 
of the 1933 agreement, contrary to the express terms of Article 21 of the 
agreement, and that thereby a wrong had been committed against the com- 
pany, which was a British national; that in purporting to alter the terms 
of the 1933 agreement and in denying to the company the exclusive legal 
remedy for which it provided, the Imperial Government had been or would 
be responsible for the denial of justice to a British national; that the Im- 
perial Government had thus treated a British national in a manner not in 


13 An English translation is published in 5 Middle East Journal (1951), p. 353. 
14 I.C.J. Yearbook, 1950-1951, p. 48. 
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accordance with international law, and in consequence had committed an 
international wrong against the Government of the United Kingdom. 

To establish the jurisdiction of the Court, the application relied upon the 
declarations by which the two governments had accepted the compulsory 
jurisdiction of the Permanent Court of International Justice, and con- 
tended that the 1933 agreement should be held to be a ‘‘convention’’ within 
the meaning of that term in the Persian declaration. The application 
also stated that there were various treaties by which Iran was obliged to 
accord British nationals most-favored-nation treatment, and invoked ten 
treaties of Iran with other states which provided for treatment of nationals 
in accordance with international law. There was also an agreement be- 
tween Iran and the United Kingdom (an exchange of notes of May 10, 1928, 
relating to the abolition of capitulations in Persia) by which Iran was ob- 
liged to treat British nationals in accordance with international law. 

The application was communicated to the Imperial Government of Iran, 
but that Government did not appoint an Agent for the case until December 
8, 1951. 

On June 22, 1951, the Agent of the United Kingdom filed with the Reg- 
istry a request that the Court indicate provisional measures of interim 
protection to be taken to preserve the rights of the United Kingdom under 
Article 41 of the Statute of the Court and Article 61 of the Rules of Court. 
The request outlined the circumstances of fact and considerations of law, 
and the Court was asked to indicate, pending a final judgment in the pro- 
ceeding initiated by the application of May 26, 1951, the following meas- 
ures: . 


(a) The Imperial Government of Iran should permit the Anglo. 
Iranian Oil Company, Limited, its servants and agents, to search, for 
and extract petroleum and to transport, refine or treat in any other 
manner and render suitable for commerce and to sell or export the 
petroleum obtained by it, and generally, to continue to carry on the 
operations which it was carrying on prior to the Ist May, 1951, free 
from interference calculated to impede or endanger the operations of 
the Company, by the Imperial Government of Iran, their servants or 
agents, or any Board, Commission, Committee, or other body nominated 
by them. 

r b) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process hinder or prevent or attempt to 
hinder or prevent the Anglo-Iranian Oil Company, Limited, its servants 
or agents, in or from continuing to carry on its operations as aforesaid. 

(c) The Imperial Government of Iran should not by any executive or 
legislative act or judicial process sequester or seize or attempt to se- 
quester or seize or otherwise interfere with any property of the Anglo- 
Iranian Oil Company, Limited, including (but without prejudice to a 
decision on the merits of the case) any property which the Imperial 


15 The French text of the 1933 agreement refers to it as both a ‘‘concession’’ and a 
** convention.’ 
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Government of Iran have already purported to nationalize or other- 
wise to expropriate. 

(d) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process sequester or seize or attempt to 
sequester or seize any monies earned by the Anglo-Iranian Oil Com- 
pany, Limited, or otherwise in the possession or power of the Anglo- 
Tranian Oil Company, Limited, including (but without prejudice to a 
decision on the merits of the case) any monies which the Imperial 
Government of Iran have purported to nationalize or otherwise to ex- 
propriate or any monies earned by means of property which they have 
purported so to nationalize, or otherwise to expropriate. 

(e) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process require or attempt to require the 
Anglo-Iranian Oil Company, Limited, to dispose of the monies referred: 
to in sub-paragraph (d) above otherwise than in accordance with the 
terms of the Convention of 1933 or of any measure to be indicated by 
the Court. 

(f) The Imperial Government of Iran should ensure that no other 
steps of any kind are taken capable of prejudicing the right of the 
Government of the United Kingdom to have a decision of the Court in 
its favour on the merits of the case executed, should the Court render 
such a decision. 

(g) The Imperial Government of Iran and the Government of the 
United Kingdom should ensure that no step of any kind is taken ca- 
pable of aggravating or extending the dispute submitted to the Court, 
and in particular, the Imperial Government of Iran should abstain 
from all propaganda calculated to inflame opinion in Iran against the 
Anglo-Iranian Oil Company, Limited, and the United Kingdom.* 


In view of the gravity of the situation, also, the United Kingdom asked 
that the request be treated as an extreme emergency and with all expedi- 
tion. The request was immediately notified to the Iranian Government; 


. it was also notified to the Secretary General of the United Nations, to the 


Members of the United Nations, and to other states entitled to appear be- 
fore the Court. In a message transmitted by telegraph on June 238, 1951, 
to the Prime Minister and to the Minister for Foreign Affairs of Iran, the 
President of the Court suggested that 


the Imperial Government issue appropriate instructions to avoid all 
measures which might render impossible or difficult the execution of 
any judgment which the Court might subsequently give and to ensure 
that no action is taken which might aggravate the dispute. 


On June 28, 1951, also, the parties were informed that a hearing on the 
British request would be held on June 30, 1951. At this hearing only the 
United Kingdom was represented. 

On June 29, 1951, the Iranian Legation at The Hague received from the 
Iranian Minister for Foreign Affairs a communication, apparently ad- 
dressed to the President of the Court in care of the Legation, which was 


18 J.C.J. Reports, 1951, p. 90; this JOURNAL, Vol. 45 (1951), p. 790. 


18 ~ THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


transmitted on the same day to the President of the Court. This communi- 
cation set forth at length the grievances of the Imperial Government in its 
relations with the Anglo-Iranian Oil Company, and contested the validity of 
the 1933 concession; after setting forth various arguments against the 
Court’s jurisdiction, it stated: 


In view of the foregoing considerations the Iranian Government 
hopes that the Court will declare that the case is not within its juris- 
diction because of the legal incompetence of the complainant and be- 
cause of the fact that exercise of the right of sovereignty is not subject 
to complaint. Under these circumstances the request for interim 
measures of protection would naturally be rejected. 


By an order given on July 5, 1951," the Court indicated, pending its 
final decision in the proceedings instituted on May 26, 1951, certain pro- 
visional measures which were to ‘‘apply on the basis of reciprocal observ- 
ance.” The Preamble to the order recited that it appeared from the ap- 
plication that the United Kingdom Government ‘‘has adopted the cause of 
a British company and is proceeding in virtue of the right of diplomatic 
protection.” It was also recited that ‘‘the complaint made in the applica- 
tion is one of an alleged violation of international law by the breach of the 
agreement’’ of 1933 and by a denial of justice, and that 


it cannot be accepted a priori that a claim based on such a complaint 
falls completely outside the scope of international jurisdiction. 


Hence the Court felt itself empowered to entertain the request for interim 
measures of protection, but it stated that 


the indication of such measures in no way prejudges the question of 
the jurisdiction of the Court to deal with the merits of the case and 
leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction. 


It also found that ‘‘the existing state of affairs justifies the indication of 
interim measures of protection.” By indicating such measures, the Court 
was concerned to preserve ‘‘the rights which may be subsequently adjudged 
to belong either to the Applicant or to the Respondent.’’ 

On this basis the Court indicated the following measures: 


1. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no action is taken which might prejudice 
the rights of the other Party in respect of the carrying out of any de- 
cision on the merits which the Court may subsequently render. 

2. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no action of any kind is taken which 
might aggravate or extend the dispute submitted to the Court. 

3. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no measure of any kind should be taken 
designed to hinder the carrying on of the industrial and commercial 


17 I.C.J. Reports, 1951, p. 89; this JOURNAL, Vol. 45 (1951), p. 789. 
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operations of the Anglo-Iranian Oil Company, Limited, as they were 
carried on prior to May Ist, 1951. 

4. That the Company’s operations in Iran should continue under the 
direction of its management as it was constituted prior to May Ist, 
1951, subject to such modifications as may be brought about by agree- 
ment with the Board of Supervision referred: to in paragraph 5. 

5. That, in order to ensure the full effect of the preceding provisions, 
which in any ease retain their own authority, there should be estab- 
lished by agreement between the Iranian Government and the United 
Kingdom Government a Board to be known as the Board of Super- 
vision composed of two Members appointed by each of the said Gov- 
ernments and a fifth Member, who should be a national of a third State - 
and should be chosen by agreement between these Governments, or, in 
default of such agreement, and upon the joint request of the Parties, 
by the President of the Court. 

The Board will have the duty of ensuring that the Company’s opera- 
tions are carried on in accordance with the provisions above set forth. 
It will, inter alia, have the duty of auditing the revenue and expenses 
and of ensuring that all revenue in excess of the sums required to be 
paid in the course of the normal carrying on of the operations and the 
other normal expenses incurred by the Anglo-Iranian Oil Company, 
Limited, are paid into accounts ai banks to be selected by the Board on 
the undertaking of such banks not to dispose of such funds except in 
a Sera with the decisions of the Court or the agreement of the 

arties. 


Judges Winiarski and Badawi Pasha filed a dissenting opinion, express- 
ing the view that the indication of ‘‘interim measures was linked with the 
question of jurisdiction,’’ and that the Court had ‘‘power to indicate such 
measures only if it holds,’’ at least provisionally, ‘‘that it is competent to 
hear the case on its merits.” As Article 41 of the Statute of the Court 
empowers the Court to indicate interim measures of protection ‘‘if it con- 
siders that circumstances so require,’’ this article presupposes the com- 
petence of the Court. The view was also expressed that the Court ‘‘must 
consider its competence reasonably probable.’’ ‘‘As interim measures of 
protection are exceptional in character and in derogation of general rights,” 
the Court should examine the situation as a whole. Hence the Court should 
not give an indication ‘‘unless its competence, in the event of this being 
challenged, appears to the Court to be nevertheless reasonably probable.’’ 
If weighty arguments exist in favor of challenged jurisdiction, the Court 
might indicate interim measures of protection; but if weighty arguments 
exist against jurisdiction, such measures should not be indicated. A pre- 
liminary and entirely summary consideration of the various grounds for 
jurisdiction put forward by the United Kingdom led these dissenting 
judges to the provisional conclusion that 


if Iran does not accept the jurisdiction of the Court ... the Court 
will at the time of its final decision be compelled to hold itself without 
jurisdiction in this case and that, in these circumstances, interim meas- 
ures of protection should not be indicated. 
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On July 5, also, the Court issued a second order t8 by which it fixed time- 
limits for the presentation of the written proceedings; the time-limit for 
the presentation of the Memorial was fixed as September 3, 1951, and for 


the presentation of the Counter-Memorial as December 3, 1951. The Gov- 


ernment of the United Kingdom ‘having requested an extension of the time- 
limits, on August 22, 1951, the President of the Court issued an order ® 
extending the time-limit for the presentation of the Memorial to October 10, 


1951, and for the presentation of the Counter-Memorial to January 10, . 


1952. 

On July 9, 1951, the Imperial Government of Iran gave notice, in a tele- 
gram addressed to the Secretary General of the United Nations, of its abro- 
gation of its declaration of October 2, 1930, recognizing the compulsory 
jurisdiction of the Court; this was confirmed by an undated letter to the 
Secretary General, received by him on July 16, 1951.2? The declaration 
was originally made for six years, but thereafter it was to continue to bear 
its full effects until notification should be given of its abrogation; the notice 
of abrogation given on July 9, 1951, was effective for the future, but it had 
no effect on any jurisdiction which the Court may have in the pending case. 

In the Iranian letter. received by the Secretary General on July 16, 1951, 
the following contentions were made by the Imperial Government: ; 


[Translation] 


(a) Since the fact that England was not legally competent to insti- 
tute proceedings and that the Court had no jurisdiction in the case 
was clear and evident, the Court before taking any action or making 
any decision should have declared its lack of jurisdiction. 


(b) The notice from the Registrar of the Court communicating the 


British request for measures of protection was received by the Iranian 
Government at Teheran on Monday 25 June at 7 p.m. while the date 
appointed for the sitting of the Court was Saturday 30 June. The 
short time allowed, which was barely sufficient for the preparation of 
a reply and its despatch, was contrary to article 61, paragraph 8 of the 
rules of the Court which provide that in the case of a request for meas- 
ures of protection the parties must be allowed sufficient time. The 
Iranian Government and Nation are greatly surprised at such undue 
haste. i 

(c) The Court by its order of 5 July 1951 decided that the Iranian 
Government should take no measures of any kind designed to hinder 
the carrying on of the commercial and industrial operations of the 
former Anglo-Iranian Oil Company as they were carried on prior to 
1 May 1951, and that these operations should be continued under the 
direction of its former management. 

The consequences of this order (assuming that it is enforceable) 
will be that Iran’s right of sovereignty in a solely domestic matter is 
abolished as the result of a complaint by England, which England was 


18 L.C.J, Reports, 1951, p. 100. ` 
19 I.C.J. Reports, 1951, p. 106. 
20 Document C.N.89.1951. 
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not legally competent to make and which was not within the jurisdic- 
tion of the International Court. Clearly the Members of the United 
Nations and the free peoples and free men of the world will realize the 
`- disastrous and dangerous results such a situation will imply for in- 
ternational law and justice. The direct significance of such a decision 
is the establishment of a new system of capitulations for the benefit of 
the nationals of the great powers to the detriment of the nationals of 
the weak and small countries, for if governments could exercise their 
right of sovereignty for the nationalization of industries solely with 
respect to their own nationals and not vis-d-vis foreign nationals of the 
great powers this could only mean the creation of an unlawful and un- 
just privilege for foreigners, in other words the restoration of capitu- 
lations in a new form. Moreover it should be clearly stated once again 
that such a situation is incompatible with the letter and spirit of the 
Charter of the United Nations and with the provisions of Article 2, 
paragraph 1, which reads ‘‘The Organization is based on the principle 
of the sovereign equality of all its Members.’’ 

(d) The Court of International Justice by its order of 5 July 1951 
not only acted contrary to its own competence, to law and justice and 
to the love of freedom of the peoples of the world but it also violated 
the principles of Article 2, paragraph 7 of the Charter which provides 
_ “Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
~- mestie jurisdiction of any State.’’ 

(e) As a crowning injustice the Court, exceeding the United King- 
dom’s demands and unasked by the complainant, ordered the establish- 
ment of a Board of Supervision composed of two members appointed 
by Iran and two other members appointed by the United Kingdom, 
together with a fifth member who should be a national of a third state, 
to ensure the carrying on of the operations of the former Anglo-Iranian 
Oil Company in conformity with the terms of the concession. 

Hitherto the Iranian Government has only had dealings with a pri- 
vate company, but under this order (were it enforceable) the United 
Kingdom which was not exercising any right and was not even making 
any claims in this connection would be entitled through its direct rep- 
resentatives to interfere in Iran’s domestic affairs, thereby infringing 
the sovereign rights and independence of Iran. 

(£) In addition, in the final passages of its order, the Court decided 
that the said Board should be instructed to ensure that the Company’s 
excess of revenue over expenses should be paid into banks selected sub- 
ject to the approval of the Board. These banks would undertake not 
to dispose of the funds except in accordance with the decisions of the 
Court or the agreement of the Parties. The point to be very specially 
noted here is that even if the former concession contract were still tem- 
porarily valid, certain sums (never disputed by the company or solic- 
ited by the claimant) would have to be regularly paid to the Iranian 
Government. The judges, possibly having been informed that the 
Iranian Government and people are at present in a difficult financial 
situation, may be under the impression that the stoppage and sequestra- 
tion of petroleum profits payable to Iran and the designation of a dis- 
tant time-limit for the decision on the substance of the case (the time- 
limit for consideration of the interim measures was five days, but the 
time-limit for consideration of the substance of the case laid down in 
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the interim measures order is six months) will suffice to persuade the 
Government and people of Iran to give way and abandon their na- 
tional aims. 


On September 29, 1951, the United Kingdom Delegation to the Security 
Council of the United Nations addressed a letter te the President of the 
Security Council, requesting that the following itam be placed on the 
agenda of the Security Council: ; 


Complaint of failure by the Iranian Government to comply with pro- 
visional measures indicated by the International Court of Justice in 
the Anglo-Iranian Oil Company case. 


It was stated that a then recent order of the Government of Iran had re- 
quired the expulsion of the staff of the company remaining in Iran, and 
this action was said to be clearly contrary to the provisional measures in- 
dicated by the Court. 

On October 19, 1951, the Security Council adjourned consideration of 
this item on its agenda until the Court could decide upon its own jurisdic- 
tion to deal with the dispute. This action may have been based on a mis- 
conception of the proceedings before the Court. As Iran had advanced no 
preliminary objection to the Court’s jurisdiction—the Iranian communica- 
tion addressed to the President of the Court on June 29, 1951, was not 
tantamount to such a preliminary objection—the Court had before it on 
October 19, 1951, no question relating to its jurisdicticn. 

On this record, two questions stand out, each of them fraught with signi- 
ficance for the future of the Court: 


(1) Was the Court justified in indicating measures of interira protection 


in its order of July 5, 1951, without a preliminary enquiry into its juris- 
diction? The writer has consistently maintained the view that the Court 
is not required to conduct such an enquiry as a condition precedent to the 
indication of interim measures.** The contrary view expressed by Judges 
Winiarski and Badawi Pasha would seriously limit the value of Article 41 
of the Statute, and it would cripple the Court in its exercise of a function 
which is essential to effective adjudication. Yet a case might arise in which 
the Court’s lack of jurisdiction is patent—as it might have been in this 
case if Iran had made no declaration under Article 36 (2) of the Statute; 
in such a case the Court would naturally take this into account in connec- 
tion with the condition ser in Article 41 by the phrase ‘‘if it considers that 
circumstances so require.’ 

(2) Does the Court’s indication of interim measures create for the parties 
before it, which are also parties to the Statute, a legal duty to take the meas- 
ures indicated? The term indicate [French, d'indiquer; Spanish, para 
indicar] was borrowed in 1920 from some of the so-called ‘‘Bryan Treaties” 


21 In treatises on the Court published in 1934, p. 416, and 1943, p. 426. 
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concluded by the United States in 1914; it ‘‘possesses a diplomatie flavor, 
being designed to avoid offense to ‘the susceptibilities of States.’ ’’ 7 

At one time the writer entertained some doubt as to the extent to which 
an indication imposed an obligation on a party to take the measures indi- 
cated by the Court; 2? later, however, after a re-study of the question and 


in the light of the accumulating jurisprudence, the writer reached the con- 


clusion that the term indicate was ‘‘not less definite than the term order 
would have been, and it would seem to have as much effect.’’ 2 The Court’s 
own jurisprudence can hardly be said to have resolved this point with 


finality. 
GLO-NORWEGIAN FISHERIES Case 


This case was instituted by an application of the United Kingdom, filed 
with the Registry on September 28, 1949. The written proceedings were 
concluded with the filing of a rejoinder by Norway in April, 1951. Apply- 
ing Article 44 (2) of the Rules of Court, the Court authorized the pleadings 
to be communicated at their request to the governments of Belgium, Canada, 
Cuba, Iceland, Sweden, the United States of America, and Venezuela; and 
applying Article 44 (3) of the Rules of Court, et the instance of Norway 
and with the consent of the United Kingdom, it authorized the pleadings 
to be made accessible to the public. ` 

In the oral proceedings conducted from September 25 to October 29, 1951, 
the United Kingdom was represented by Sir Erie Beckett as Agent, assisted 
by Sir Frank Soskice, C. H. M. Waldock, R. O. Wilberforce, and D. H. N. 
Johnson as Counsel; Norway was represented by Sven Arntzen as Agent 
and Counsel, assisted. by Maurice Bourquin as Counsel. 

At the conclusion of his oral presentation on October 20, the Agent of the 
United Kingdom submitted that the Court should decide that l 


the maritime limits which Norway is entitled to enforce as against the 
United Kingdom should be drawn in accordance with the following 
principles: 

(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the 
base-line. 

(3) That, subject to Nos. (4), (9) and (10) below, the base-line. 
must be low-water mark on permanently dry land (which is part of 
Norwegian territory) or the proper closing line (see No. (7) below) 
of Norwegian internal waters. 

(4) That, where there is a low-tide elevation situated within 4 sea 

‘miles of permanently dry land, or of the proper closing line of 


22 Quoted from Hudson, Permanent Court of International Justice, 1920-1942, p. 425. 
23 In a treatise on the Permanent Court of International Justice, published in 1934, 
p. 415. 
- 24 In a treatise on the Permanent Court of International Justice, published in 1943, 
pp. 425-427, 
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Norwegian internal waters, the outer limit of Norwegian territorial 
waters may be 4 sea’ miles from the outer edge (at low tide) of this 
low-tide elevation. In no other case may a low-tide elevation be 
taken into account. 7 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historic grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law (see No. (6) below), 
whether the proper closing line of the indentation is more or less than 
10 sea miles long. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion 
to the width of its mouth as to constitute the indentation more than 
a mere curvature of the coast. 

(7) That, where an area of water. is a bay, the principle which 
determines where the closing line should be drawn, is that the closing 
line should be drawn between the natural geographical entrance 
points where the indentation ceases to have the configuration of a bay. 

(8) That a legal strait is any geographical strait which connects 
two portions of the high seas. 

(9) (a) That Norway is entitled to claim as Norwegian territorial 
waters, on historic grounds, all the waters of the fjords and sunds 
which have the character of legal straits. 

(b) Where the maritime belts drawn from each shore overlap at 
each end of the strait, the limit of territorial waters is formed by the 
outer rims of these two maritime belts, Where, however, the mari- 
time belts so drawn do not overlap, the limit follows the outer rims 
of each of these two maritime belts, until they intersect with the 
straight line, joining the natural entrance points of the strait, after 
which intersection the limit follows that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the a end of the fjord, is 
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 
of the Reply. 

(11) That Norway, by reason of her historic title to fjords and 
sunds (see Nos. (5) and (9)(a) above), is entitled to claim, either 
as internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway, In order to deter- 
mine what areas must be deemed to-lie between the island fringe. 
and the mainland, and whether these areas are internal or territorial 
waters, the principles of Nos. (6), (7), (8) and (9)(b) must be 
applied to indentations in the island fringe and to indentations be- 
tween the island fringe and the mainland—those areas which lie in 
indentations having the character of bays, and within the proper 
closing lines thereof, being deemed to be internal waters; and those 
areas which le in indentations having the character of legal straits,. 
and within the proper me thereof, being deemed to be territorial 
waters. 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claims to waters not covered by the preceding prin- 
ciples. As between Norway and the United Kingdom, waters off the 
coast of Norway north of parallel 66°28.8’ N., which_are not Nor- 
wegian by virtue of the above-mentioned principles, are High seas, 
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ET 13) That the Norwegian Royal Decree of 12th July, 1935, is not 
enforceable against the United Kingdom to the extent that it claims 
as Norwegian waters (internal or territorial waters) areas of water 
not covered by Nos. (1)- (11). 

(14) That Norway is under an international obligation to pay to 
the United Kingdom compensation in respect of all the arrests since 
16th September, 1948, of British fishing vessels in waters which are 
high seas by virtue of the application of the preceding principles. 
Alternatively to Nos. (1) to (13) (if the Court should decide to 

determine by its judgment the exact limits of the territorial waters 
which Norway is entitled to enforce against the United Kingdom), . 
that Norway is not entitled as against the United Kingdom to claim 
as Norwegian waters any areas of water off the Norwegian coasts north 
` of parallel 66°28.8’ N. which are outside the pecked green line drawn 
on the charts which form Annex 35 of the Reply. 
<4 Alternatively to Nos. (8) to (11) (if the Court should hold that the 
waters of the Indreleia are Norwegian internal waters), the following 
are substituted for Nos. (8) to (11): 
I. That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters at the south-westerly end.of the fjord is 
a line drawn 4 sea miles seawards of a line joining the Skomvaer 
lighthouse at Rost to Kalsholmen lighthouse in Tennholmierne until 
the intersection of the former line with the ares of circles in the 
pecked green line shown on Charts 8 and 9 of Annex 35 of the Reply. 

II. That Norway, by reason of her historic title to fjords and 

sunds, is entitled tō claim as internal waters the areas of water lying 
between the island fringe and the mainland of Norway. In order 
to determine what areãs must be deemed to lie between the island 
fringe and the mainland, the principles of Nos. (6) and (7) above 
must be applied to the indentations in the island fringe and to the 
indentations between the island fringe and the mainland—those 
areas which lie in indentations having the character of bays, and 
within the proper closing lines thereof, being deemed to lie between 
the island fringe and the mainland. 


The Norwegian Agent presented the following submissions on October 15: 


Having regard to the fact that the Norwegian Royal Decree of July 
12th, 1935, is not inconsistent with the rules of international law bind- 
ing upon Norway; and 

having regard to the fact that Norway possesses, in any event, an 
historic title to all the waters included within the limits laid down by 
that decree, 

May it please the Court, 

in one single judgment, 

rejecting all submissions to the contrary, 

to adjudge and declare that the delimitation of the fisheries zone 
fixed by. the Norwegian Royal Decree of July 12th, 1985, is not contrary 
to international law. 


The judgment of the Court was given on December 18, 1951, only fifty 
è days after the close of the oral proceedings.”™` Considering the magnitude 


25 I.C.J. Reports, 1951, pp. 116-144. 
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of the case, the voluminous character of the documents of the written pro- 
ceedings, and the length of the oral arguments, it is remarkable that the 


- Court was able to arrive at its judgment so promptly. The fact is a wel- 


3 


ro pe o 


come attest of the expedition with which the Court is able to dispose of a 
most intricate and complicated case. 
Rejecting all submissions to the contrary, the Court found, by ten 


“votes to two, that 


the method employed for the delimitation of the fisheries zone by the 
Royal Norwégian Decree of July 12th, 1935, is not contrary to inter- 
national law. 


: By eight votes to four,” it found that 


the base-lines fixed by the said Decree in application of this method 
are not contrary to international law. 


Judge Hackworth concurred in the operative part of the judgment for 
the reason that he considered that the Norwegian Government had proved 
the existence of an historic title to the disputed areas of water; Judges 
Alvarez and Hsu Mo gave separate opinions; and Judges McNair and Read 
gave dissenting opinions. 

The Court’s judgment reviews the incidents which had given rise to 
the dispute. The case concerned the validity under international law of 
the lines of delimitation of the Norwegian fisheries zone laid down by 
the Royal Norwegian Decree of July 12, 1935, for that part of Norway which 
is situated north of 66°28.8' north latitude, że., north of the Arctic Circle; 
and the validity of the base lines of the marginal sea drawn in such delimita- 
tion. The decree fixed forty-eight points on the mainland anc on islands 
and rocks along the coast, between which straight lines were drawn to 
constitute the base lines from which the marginal sea of Norway was to be 
measured. The four-mile width of the Norwegian marginal sea was not 
at issue. 

Though the 1935 decree referred to the Norwegian fisheries zone without 
specific mention of the territorial sea, the Court had no doubt that it de- 
limited what Norway considered to be its territorial sea; the parties had 
presented the case on this basis. Points I and 2 of the British submissions 
referred to the extent of Norway’s territorial sea, a matter not in issue. 
Points 3 to 11 did not constitute a direct statement of a claim, and the Court 
declined to adjudicate on the definitions, principles or rules stated. The 
parties had agreed to leave point 14 to later settlement. 

The parties were agreed that for measuring the breadth of the territorial 
sea the low-water mark, as opposed to the high-water mark or the mean 
between the two, had been generally adopted by states. The Court thought | 
that this general rule indicated ‘‘the character of territorial waters as ap- 
purtenant to the land territory.” The parties were agreed also that the 


26 The writer can identify only three of the four judges who voted negatively. 
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outer edge of a low-tide elevation (drying rock) might be taken into account 
as a base point for.calculating the breadth of the territorial sea, The 
Court declared that the skjaergaard—the island and rock fringe or guard 
along a large part of the Norwegian coast, estimated to contain some 120,000 

.insular formations—constitutes the Norwegian coastline; that it constitutes 
“a whole with the mainland’’; and that ‘‘ geographic realities’’ require it 
to be taken into account in delimiting the belt of Norwegian territorial 
waters. Along this coastline, the base line of the marginal sea, which 
becomes ‘‘independent of the low-water mark,’’ can be determined only 

_by means of a geometric construction, and it need not follow the coast in 
all its sinuosities. 

» The Court referred to the ares-of-cireles method for delimiting the 
territorial sea which was advanced by the United States Delegation for 
consideration at the Hague Codification Conference of 1930, which Mr. 
S. W. Boggs has ably expounded in this Journau.” The Court stated that 
this method was not ‘‘obligatory by law,’’ and as this had been admitted by 
counsel for the United Kingdom, the Court did not deal with the contentions 
based upon it. 

The Court notes that several states have fourid it necessary to adopt 
the straight-lines method of applying the principle that the belt of ter- 
ritorial waters must follow the general direction of the coast, and that this 
course has not encountered objections of principle by other states. The 
method is not applicable solely to bays; straight lines may also be drawn 
“between islands, islets and rocks, across the sea areas separating them, 
even when such areas do not fall within the conception of a bay. It is suf- 
ficient that they should be situated pemecen the island formations of the 
‘skjaergaard,’ inter fauces terrarum.’ 

The United Kingdom contended that the ten-mile rule for bays should 
be regarded as a rule of international law; but the Court declared that it 
‘thas not acquired the authority of a general rule of international law,’’ 
and that it was ‘‘inapplicable as against Norway.*?’ Nor does the practice 
of states justify the formulation of any general rule of law as to the 
maximum length of the straight lines drawn between island formations in 
the ‘‘skjaergaard.’’- Attempts to subject groups of islands to conditions 
analogous to limitations concerning bays have not got ‘‘beyond the stage 
of proposals.’’ The coastal state ‘‘would seem to be in the best position to 
appraise the local conditions dictating the selection’’ of the lines to be 
drawn. : 

Some of the British conclusions impugned particularly the Rora 
classification of the waters of the navigational route known as the Indreleia. 
The-Court declared that ‘‘the Indreleia is not a strait at all,” and that it 
did not ‘‘have a status different from that of the other waters included in 
the ‘skjaergaard’.’’ With reference to the delimitation of sea areas in 


27 Vol. 24 (1930), p. 541; Vol. 45 (1951), p. 240. 
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general, the Court emphasized that the validity of any delimitation with 
regard to other states ‘‘depends on international law.” While the ter- 
ritorial sea is closely dependent on the land domain, the coastal state 


must be allowed the latitude necessary in order to be able to adapt its 
delimitation to practical needs and local requirements. 


Three criteria were laid down by the Court, derived from ‘‘basic consid- 
erations inherent in the nature of the territorial sea.’’ The drawing of 
base lines must ‘‘not depart to any appreciable extent from the general 
direction of the coast.’ Moreover, the choice of base lines must depend 
upon 

whether certain sea areas lying within these lines are sufficiently , 


closely linked to the land domain to be subject to the regime of internal — 
waters. 


This idea should be liberally applied in the case of a coast of such unusual 
configuration as that of Norway. The purely geographical factors are not 
all. Consideration must also be given to 


certain economie interests peculiar to a region, the reality and im- 
portance of which are clearly evidenced by a long usage. 


Norway had contended that the 1935 decree applied ‘‘a traditional 
system of delimitation,’’ and that its system of straight lines was merely 
an adaptation of the general law to local conditions. The Court lays 
emphasis on the Royal Norwegian Decree of February 22, 1812, which had 
been construed in Norway in the course of the nineteenth and twentieth 
centuries to provide for straight lines drawn between islands and islets 
farthest from the mainland. This Norwegian conception was expressed in 
a decree of October 16; 1869, and a decree of September 9, 1889. In 
practice the Norwegian Government had applied the method only to outer- 
most islands and islets not continuously covered by the sea. Reference 
was made also to diplomatic correspondence between Norway and France 
in 1869 and 1870, in which Norway clearly expressed a legal conception 
which it regarded to be compatible with international law. For these 
reasons, the Court found that the Norwegian system of delimitation was 
consistently applied by Norwegian authorities, at least from 1869, and that 
it had encountered no opposition on the part of other states. If there were 
some uncertainties or contradictions in the Norwegian attitude, they were 
not such as to modify the conelusions reached by the Court. 

The Court found that the general toleration of foreign states with 
regard to the Norwegian practice was ‘‘an unchallenged fact’’; and further 
that it was not contested by the United Kingdom over a period of more than 
sixty years. It had been argued on behalf of the United Kingdom that 
the Norwegian system of delimitation was not known to it, and that the 
system had therefore lacked the notoriety essential te provide a basis of an 
historic title: 
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As a coastal State on the North Sea, greatly interested in the fisheries 
‘in this area, as d maritime Power traditionally concerned with the law 
_ of the sea and concerned particularly to defend the freedom of the seas, 

the United Kingdom could not have been ignorant of the Decree of 1869 

which had at once provoked a request for explanations by the French 

Government. Nor, knowing of it, could it have- been under any mis- 

apprehension as to the significance of its terms, which clearly described 

it as constituting the application of a system. 


The attitude of Norway had also been, made perfectly plain with regard to 
the North Sea Convention of 1882. The Court states that 


The notoriety of the facts, the general toleration of the international 
community, Great Britain’s position in the North Sea, her own interest 
in the question, and her prolonged abstention would in any case warrant 
Norway’s enforcement of her system against the United Kingdom. 


-This led to the conclusion that 


the method of straight lines, established in the Norwegian system, was 
imposed by the peculiar geography of the Norwegian coast; that even 
before the dispute arose, this method had been consolidated by a con- 
stant and sufficiently long practice, in the face of which the attitude 
of governments bears witness to the fact that they did not consider it 
to be contrary to international law. 


Coming to an analysis of the 1935 decree, the Court noted the criticism 


by the United Kingdom of certain of the base lines drawn. It was con- - 


tended that these lines did not follow the general direction of the coast or 
did not follow it sufficiently closely. The criticism of the United Kingdom 
was chiefly directed to a line between points 11 and 12 in the Norwegian 
decree, 38.6 sea miles in length, delimiting the waters of the Svaerholthavet. 
The Court concluded that the Svaerholthavet hac the character of a bay, 
although its penetration inland was only 11.5 sea miles. 

As to the Lopphavet basin, which did not have the character of a bay, 
the base line had been challenged on the ground that it did not respect the 
general direction of the coast. The Court thought that this rule was 
‘devoid of any mathematical precision.” It emphasized that the rule 
should be applied with regard to the general direction of the coast, and the 
divergence between the base line and the land formations was not a dis- 
tortion of the general direction. Even if the deviation were too pronounced, 
the historical data produced by Norway lent some support to the survival of 
traditional rights which could be taken into account. The line drawn had 
been kept within the bounds of ‘‘what is moderate and reasonable.’’ As 
to the Vestfjord, the difference of views of the parties had been narrowed in 
the course of argument, and the Court concluded that it had become 
negligible. , 

Judge Alvarez, in his separate opinion, thought that Norway, like all 
other states, was entitled to determine not only the breadth of her territorial 
sea, but also the manner in which it was to be reckoned. For him, the 
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deeree of 1935 was not an abus de droit. It was therefore unnecessary 
to consider whether Norway had acquired a right by prescription. It was 
clear that she could prohibit other states from fishing within the limits of 
her territorial sea. 

In his separate opinion, Judge Hsu Mo found two cases in which the base * 
line could not have been considered to have been justifiably drawn. These 
were the base lines enclosing the Svaerholthavet and the Lopphavet. These 
lines he described as respectively 39 miles and 44 miles in length. Nor | 
did he think that Norway’s historic title to these waters had been established. 

In his dissenting opinion, Judge McNair stressed the criticism of the 
headland theory, and he was particularly critical of the base lines enclosing 
the Svaerholthavet and Lopphavet. He denied the peculiarity of the Nor- 
wegian ‘‘skjaergaard.’’ He was unable to reconcile the 1985 decree with 
the conception of territorial waters as recognized by international law, 
because the delimitation was inspired by the protection of economic and 
other social interests of the coastal state; because the limit of four miles 
was measured not from land but from imaginary limes drawn in the sea; 
because areas delimited bear little resemblance to a belt; and because the de- 
cree ignores the practical need of ascertaining in the manner customary 
amongst mariners whether a foreign ship is or is not within the limits of 
territorial waters. With regard to historic claims of Norway, he concluded 
that the United Kingdom was not aware of the existence of the Norwegian 
system of long straight base lines connecting outermost points before this 
dispute began in 1906, 1908 or 1911. 

Judge Read, dissenting, pointed out that ‘‘few States have marked out 


‘their maritime domains,’’ and he thought the coursa followed by Norway 


was unusual. He concluded that the headland theory had no support in 
customary international law. He gave some support to the ares-of-circles 
method, and he found no reason for refusing to apply to the coast of Norway 
the rules which are applicable to other countries in other parts of the 
world. He thought it clearly established that the Norwegian system was 
not actually applied to the disputed areas until after August 11, 1931, and 
he was unable to conclude that the British Government had any reason 
to believe that the Norwegian system came into being in 1869-1889. He 
thought it had not been proved that the Norwegian system was made known 
to the world in such a manner that the United Kingdom must have known 
about it. 

The judgment of the Court, supported by a firm majority, takes high place 
in the annals of international jurisprudence. It paves the way for a much 
sounder approach to the subject of territorial waters than was current 
before 1930, and it clears up many of the confusions which dominated the 
consideration of the topic at the Conference held at The Hague in that year. 
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RIGETS or NATIONALS OF THE UNITED Stars IN Morocco 


The proceedings in this case were instituted by an application filed with 
the Registry of the Court by the French Government on October 28, 1950. 


- Time-limits for the parties’ presentation of documents of the written pro- 


ceedings were fixed by the Court’s order of November 22, 1950.7 The ap- 
plicant presented its Memorial on March 1, 1951. 

On June 20, 1951, prior to the expiration of the time-limit for the pres- 
entation of a Counter-Memorial, the United States filed with the Registry a 


“preliminary objection,’’ contending that neither the French application 


nor the French Memorial had clearly identified the party or parties in whose 
behalf the application had been filed. The two documents were said to 
admit of three possibilities : 


(1) that the applicant may be the Government of the French Re- 
public acting on behalf of the French Republic in its own right and 
capacity ; or 

(2) that the applicant may be the Government of the French Re- 
public acting in the name of the French Republic as protector of the 
State of Morocco in behalf of the State of Morocco; or 

(8) that the applicant may be the Government of the French Re- 
publie acting on behalf of the French Republic in its own right and 
capacity and as protector of the State of Morocco on behalf of the State 
-of Morocco. f : 


In consequence, it was difficult for the Government of the United States to 
‘‘know in advance what States (and in what capacity so far as France is 
concerned) would be bound by the judgment of the Court in the present 
case.” An effort to clear up the point with the French Government had’ 
produced no result. i 

Reference was made by the United States to provisions in Article 40 (1) 
of the Statute and Article 32 of the Rules of Court concerning the indication 
of parties, and it was contended that the French application, as supple- 
mented by the Memorial, did not meet the requirements there set out. The 
precise submissions placed before the Court by the ‘‘preliminary objection ”’ 
dealt unnecessarily with the Court’s own procedure. In addition to asking 
that the Court decide the party or parties on whose behalf the proceedings 
had been instituted, the United States requested the Court to determine, 
if the applicant was found not to be acting in behalf of both the French 
Republic and the State of Morocco, whether 


the Government of the United States would be entitled to present a 
counter-claim or counter-claims designed to ensure that the judgment 
of the Court on the merits would be binding on the State of Morocco 
and on the French Republic both in its own right and capacity and as 
Protector of Morocco. 


28 I.0.J. Reports, 1950, p. 391. 


32 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The request proceeded to state that, pending a decision by the Court on 
the preliminary objection and : 


without prejudice to the position which the United States may believe 
it necessary to take in the light of the decision, the Government of the 
United States reserves all rights it now possesses, ae the right ` 
to file further preliminary objections. 

On June 25, 1951, the Acting President of the Court issued an order 
noting that the proceedings on the merits had been suspended and fixing 
August 6, 1951, as the time-limit for the presentation of the applicant’s 
observations and submissions in regard to the objection.?® In the observa- 
tions on the preliminary objection made by the French Agent on July 28, 
1951, the Court was asked to adjudge the objection ‘‘devoid of object.” 
A reply was made by the Agent of the United States on August 21, 1951, 
expressing a willingness to waive oral proceedings on the objection; the 
French Agent assented to this on September 3, 1951. On October 4, 1951, 
the Court requested the French Agent 


to clarify the capacity in which the French Republic is proceeding in 
that case, and, in particular, to specify whether it is appearing both on 
its own account and as Protecting Power in Morocco. 


On October 6, the French Agent replied that the French Republic was pro- 
ceeding 


both on its own account and as the Protecting Power in Morocco, and 
that the Court’s judgment will be binding both on France and Morocco. 


On this basis, the preliminary objection of the United States was with- 
drawn, with the result that the proceedings on the merits were resumed. 
By an order of October 31,°° the Court fixed new time-limits for the filing 
of documents in the proceedings on the merits: December 20, 1951, for 
the Counter-Memorial of the United States, February 15, 1952, ie the 
French reply, and April 11, 1952, for the rejoinder. 


AMBATIELOS CASE 


On April 9, 1951, the Government of Greece filed with the Registry of 
the Court an application instituting proceedings against the Government 
of the United Kingdom with respect to a claim by N. E. Ambatielos, a 
Greek national. The application alleges that Ambatielos suffered injury 
by reason of the non-delivery of steamships within the time-limits set in 
a contract he had concluded with the Government of the United Kingdom 
in 1919; that he had been unable to obtain satisfaction in the British 
courts, which had failed to observe certain essential rules of British pro- ` 


29 T.0.J. Reports, 1951, p. 86. 
30 T.0.J. Reports, 1951, p. 109. The history is set out in Department of State Bulletin, 
Vol. 25, No. 651 (Dec. 17, 1951), pp. 978 ff. 
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cedure in violation of international customary law and ‘a provision in a 
treaty of commerce of November 10, 1886, between Great Britain and 
Greece; that the Greek Government, which had espoused the: cause of 
Ambatielos in 1925, had unsuccessfully sought recourse to arbitration in 
accordance with a provision in the 1886 treaty; and that in these cireum- 
stances recourse to the Court was open to Greece under a treaty of com- 
merce between the two countries of July 16, 1926. The applicant asked — 
the Court to declare that effect must be given to the arbitral procedure 
provided for in the 1886 treaty, and that an arbitral commission should be 
constituted within a reasonable period to be fixed by the Court. The ap- 
plicant also reserved the right, if the Government of the United Kingdom 
should fail to designate its arbitrator, to seize the Court of the merits of 
the dispute. 

By an order of May 18, 1951, the President of the Court fixed time-limits 
for the presentation of a Memorial and a Counter-Memorial, reserving the 
rest of the procedure for further decision.*t These time-limits were ex- 
tended by the President’s order of July 30, 1951.%? 


Tur Minquiers AND EcreHos CASE 


In a special agreement signed on December 29, 1950, the governments 
of the United Kingdom and France agreed to submit to the Court a dispute 
concerning ‘‘the sovereignty over the islets and rocks (in so far as they are 
capable of appropriation) of the Minquiers and Ecrehos groups.’’** 
Ratifications of the agreement were exchanged on September 24, 1951, and 
proceedings in the case were instituted by the notification of the agreement 
to the Registrar by the United Kingdom on December 6, 1951. These 
groups of islets and rocks lying between the Island of Jersey and the 
northern coast of France, somewhat to the south of Cherbourg, have long 
been in dispute between the two countries. 

The special agreement provides that a United Kingdom Memorial is to 
be submitted by the United Kingdom within three months of the notifica- 
tion of the agreement, and that a French Counter-Memorial is to be sub- 
mitted within three months after delivery of the United Kingdom Me- 
morial. This variance from tlie ordinary procedure where a proceeding 
is instituted by a compromis, as set out in Article 40 (1) of the Rules of 
Court, would seem to be permissible under Article 37 (3); it places the 
United Kingdom in the position of the moving party. Time-limits for the 
reply and rejoinder were left to be fixed by the Court. 


NOTTEBOHM CASE 


Proceedings in this case between Liechtenstein and. Guatemala were in- 
stituted by an application filed with the Registry on December 17, 1951.: 


31 1.0.J. Reports, 1951, p. 11. 321.0.J. Reports, 1951, p. 103. 
33 British Parliamentary Papers, Cmd. 8194. 
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To found the jurisdiction of the Court, the application invoked. the declara- 
tion of January 27, 1947, by which Guatemala accepted the Court’s com- 
pulsory jurisdiction, and the Liechtenstein declaration of March 29, 1950.' 
The applicant espouses a claim of Friedrich Notteboam, a former German 
who was naturalized in Liechtenstein in 1939, growing out of his arrest in 
Guatemala in 1943, his internment in the United States, and the sequestra- 
tion of his property in Guatemala. 


DRAFTING or REQUESTS FoR ADVISORY OPINIONS 


On October 5, 1951, the Delegation of the United Kingdom proposed for 
inclusion in the provisional agenda for the sixth session of the General As- 
sembly an item reading : ‘‘ Consideration of the Assembly’s methods and pro- 
cedures for dealing with legal and drafting questions.” In explanation of 
this proposal, the Delegation made the following statement concerning the 
drafting of requests for advisory opinions: 


Practically every session of the Assembly up to date has referted cer- 
tain matters to the International Court of Justice for an advisory 
opinion. The drafting of requests to the Court for advisory opinions 
is essentially a legal matter, but there is no regular practice of referring 
the text of such requests to the Sixth Committee or to some other ap- 
propriate legal body for drafting. This has been left to the political 
or technical committee in which the request has originated. It is 
noteworthy that the Court has been obliged to edit or interpret several 
of the requests addressed to it, which have originated from political or 
technical committees, due to the faulty or defective drafting of these 
requests. The Court has, in fact, in more than one case, been obliged 
to determine what the request meant before it has been able to answer 
it. This is obviously undesirable, not only from the point of view 
of the Court but from the point of view of the Assembly itself, which 
must be in a position to ensure that the question answered by the 
Court is, in fact, the question which the Assembly wishes to address to 
it. This can only be done by careful and considered drafting which, 
in the case of questions of a legal character, should clearly be the task 
of a legal body. It would, of course, be for the Assembly to determine 
whether the final version of the question corresponded to its intentions.** 


After a discussion in the Sixth Committee, the item was referred to a 
special committee for study and report. 


JURISDICTION OF THE COURT 


On October 25, 1951, the Government of Israel deposited with the Secre- 
tariat a ratification of its declaration of September 4, 1950, recognizing the 
compulsory jurisdiction of the Court. The: ratification deposited con- 
tained a recital with reference to the stipulated non-application of the 
declaration 


34 U.N. Doe. A/1929, Oct. 22, 1951. 
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to any dispute between the State of Israel and another State which 
refuses to establish or maintain normal relations with it. 


This was said to apply in principle to cases where the absence of relations 
was anterior to the arising of the dispute, and to be independent of the 
dispute; it would not normally be invoked where relations were suspended 
after or in consequence of the dispute. Nevertheless, any difference of 
opinion which might arise would fall within the Court’s jurisdiction under 
Article 36 (6) of the Statute; taking account of this provision in the 
Statute, the Government of Israel did not engage itself or its successors to 
conform strictly to this interpretation in a case of a contest arising as to the 
competence of the Court in accordance with the declaration, and in the 
case of such a contest, full freedom of action was reserved as to the manner 
in which the jurisdiction of the Court might be invoked. This position of 
Israel, paraphrased in English from the original French text,3* seems to be 
designed to leave open the door for a challenge of the application of the 
provision in Article 36 (6) that 


in the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court. 


General tolerance of such an inroad on a most important provision of the 
Statute would be a regrettable retrogression. 

The Treaty of Peace with Japan, signed at San Francisco on September 
8, 1951, contains in Article 22 the following provision for the settlement 
of disputes: 


If in the opinion of any Party to the present Treaty there has arisen 
a dispute concerning the interpretation or execution of the Treaty, 
which is not settled by reference to a special claims tribunal or by other 
agreed means, the dispute shall, at the request of any party thereto, 
be referred for decision to the International Court of Justice. Japan 
and those Allied Powers which are not already parties to the Statute 
of the International Court of Justice will deposit with the Registrar 
of the Court, at the time of their respective ratifications of the present 
Treaty, and in conformity with the resolution of the United Nations 
Security Council, dated October 15, 1946, a general declaration ac- 


35 The original text is: 


““ETANT ENTENDU que la réserve (c) est destinée en principe à s’appliquer aux 
eas où l’absence de relations est antérieure au différend qui s’est élevé et existe in- 
dépendamment de ce différend. Elle ne sera pas normalement invoquée dans les eas où 
les relations ont été rompues après ou bien en conséquence du litige. Néanmoins, toute 
divergence d’opinions qui pourrait s’élever dans un cas donné tombera sous la décision 
de la Cour selon 1’Article 36 para. 6, de son Statut. Tenant compte de cette prévision 
du Statut, le Gouvernement d’Israél ne peut engager ni soi-même ni ses successeurs à 
se conformer strictement à cette interprétation au eas où une contestation s’éléverait 
quant à la compétence de la Cour selon cette Déclaration, et au cas où une contestation 
pareille s’éléverait, une pleine liberté d’action est réservée quant à la manière dont la 
juridiction de la Cour serait invoquée.’’ 

36 Security Council, Official Records, 2d Ser., p. 467. 
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cepting the jurisdiction, without special agreement, of the Court 
generally in respect to all disputes of the character referred to in this 
Article. 


Japan’s ratification of the Treaty of Peace was deposited in Washington 
on November 28, 1951; and on December 10, 1951, a declaration by Japan 
was deposited at The Hague in pursuance of the second sentence in Article 
22. 

A series of economie co-operation agreements concluded between the 
United States * and other states contains notable provisions concerning the 
jurisdiction of the Court. An agreement between the United States and 
France of June 28, 1948,8 provides (Article X): 


1. The Governments of the United States of America and France 
agree to submit to the decision of the International Court of Justice 
any claim espoused by either Government on behalf of one of its 
nationals against the other Government for compensation for damage 
arising as a consequence of governmental measures (other than meas- 
ures concerning enemy property or interests) taken after April 3, 
1948, by the other Government and affecting property or interests 
of such national, including contracts with or concessions granted by 
duly authorized authorities of such other Government. It is under- 
stood that the undertaking of each Government in respect to claims 
espoused by the other Government pursuant to this peragraph is 
made in the case of each Government under the authority of and 
is limited by the terms and conditions of such effective recognition 
as it has heretofore given to the compulsory jurisdiction of the In- 
ternational Court of Justice under Article 36 cf the Statute of the 
Court. The provisions of this paragraph shall be in all respects with- 
out prejudice to other rights of access, if any, of either Government to 
the International Court of Justice or to the espousal and presentation 
of claims based upon alleged violations by either Government of rights 
and duties arising under treaties, agreements or principles of interna- 
tional law. l 

2. The Governments of the United States of America and of France 
further agree that such claims may be referred, in lieu of the Court, to 
any arbitral tribunal mutually agreed upon. 

3. It is further understood that neither Government will espouse a 
claim pursuant to this Article until its national has exhausted the 
remedies available to him in the administrative and judicial tribunals 
of the country in which the claim arose. 


- In an annex of interpretative notes it was provided: 


8. It is understood that any agreements which might be arrived at 
pursuant to paragraph 2 of Article X would be subject to ratification 
by the Senate of the United States of America. 


37 Concluded on the part of the United States in pursuance of Secs, 115a and 115b of 
the Foreign Assistance Act of 1948. 62 Stat. 150; this JOURNAL, Supp., Vol. 43 (1949), 
p. 64. 

38 U. S. Treaties and Other International Acts Series, No. 1733; this JOURNAL, Supp., 
Vol. 43 (1949), p. 111. ` 
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Provisions much to the same effect mutatis mutandis were included in 
agreements concluded by the United States at about the same time. with 
Belgium, China, Denmark, Luxembourg, The Netherlands, Norway, Sweden, 
Turkey and the United Kingdom. These provisions can hardly be said to 
effect any extension of the Court’s jurisdiction. l 

. Various agreements were concluded by the United States also- with. 
states which had not recognized the compulsory jurisdiction of the Court. 
In such eases, the second sentence of the first paragraph is varied; e.g., in 
Article 10 of the Agreement with Ireland of June 28, 1948,” it reads: 


It is understood that the undertaking of the Government of the United 
States of America in respect of claims espoused by the Government of 
Ireland pursuant to this paragraph is made under the authority of and 
is limited by the terms and conditions of the recognition by the United 
States of America of the compulsory jurisdiction of the International 
Court of Justice under Article XXXVI of the Statute of the Court, as 
set forth in the Declaration of the President of the United States of 
America dated August 14, 1946. 


In this agreement, the annexed interpretative note provides: 


8. It is understood that if the Government of Ireland should accept 
the compulsory jurisdiction of the International Court of Justice under | 
Article XXXVI of the Statute of the Court, on suitable terms and 
conditions, the two Governments will consult with a view to replacing 
the second sentence of paragraph 1 of Article X with provisions along 
the following lines :— 

“Tt is understood that the undertaking of each Government in’ 
respect of claims espoused by the other Government pursuant to this 
paragraph is made in the case of each Government under the au- 
thority of and is limited by the terms and conditions of such effective 
recognition as it has heretofore given to the compulsory jurisdiction 
of the International Court of Justice under Article XXXVI of the 
Statute of the Court.”’ 
9. It is understood that any Agreements which might be arrived at 

pursuant to paragraph 2 of Article X would be subject to ratification 
by the Senate of the United States of America. 


Similar provisions were included in agreements made about the same time - 
with Austria, Greece, Iceland, Italy and Portugal. Such provisions extend 
pro tanto the jurisdiction of the Court. 

On April 25, 1951, the governments of France, the United Kingdom and . 
the United States concluded an agreement referring to an arbitrator for 
advice certain questions raised by Italian and Albanian claims to 2338.7565 
kilograms of monetary gold looted by Germany from Rome in 1943. The 
three governments requested the President of the Court to appoint the 
arbitrator, and on July 3, 1951, Georges Sauser-Hall was appointed. The 
arbitrator, whose advice should be consistent with decisions of the Tri- 
` partite Gold Commission, was asked to say whether it had been established 
that the gold belonged to Albania, or to Italy, or whether neither of them 


39-Treaties and Other International Acts Series, No. 1788. 


38 ~ THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


had established its claim, and the signatories agreed to accept the advice 
given. Independently of the foregoing agreement.’ the Governments of 
France, the United Kingdom and the United States agreed that if Albania 
established its claim, they would deliver the gold to the United Kingdom in 
partial satisfaction of the Court’s judgment in the Corfu Channel Case, 
unless within ninety days after the communication of the arbitrator’s 
opinion to Albania and Italy, either Albania should apply to the Court for 
a decision of the question whether it is proper that the gold be delivered 
to the United Kingdom, or Italy should apply to the Court for a, decision 
of the question whether the gold should be delivered to Italy rather than to 
Albania and whether the claim of the United Kingdom or that of Italy 
has priority. The three governments declared, also, that as defendants 
they would accept the jurisdiction of the Court for the purpose.*? On 
December 8, 1951, no payment had been made by Albania in satisfaction 
of the Court’s judgment of December 15, 1949. 


ELECTIONS OF JUDGES IN 1951 


The death of Judge Philadelpho de Barros e Azevedo, on May 7, 1951, 
gave great grief to all who are following the work of the Court. The 
vacancy which ensued called for the election of a successor under Article 
14 of the Statute, to serve (Article 15) ‘‘for the remainder of his predeces- 
sor’s term,” ùe., until February 5, 1955. On May 29, 1951, the Security 
Council decided that the election should take place during the sixth session 
of the General Assembly, and prior to the regular election to be conducted 
by the General Assembly. On June 6, 1951, the Secretary General issued 
invitations to national groups to nominate candidates in the election, and 
some thirty-five groups made nominations of eleven candidates. The elec- 
tion was held on December 6, 1951. In the General Assembly, Levi Fern- 
andes Carneiro (Brazil) received sixty of the sixty-swo votes cast; in the 
Security Council, he received a unanimous vote. He was therefore declared 
by the President of the General Assembly to have teen elected to fill the 
vacancy. 

The approaching expiry of the term of office of five members of the Court 
—dJudges Fabela, Hackworth, Klaestad, Krylov and De Visscher—called for 
a periodical election to be held in 1951. Invitations to nominate candidates 
were issued by the Secretary General on July 17, 1951, and nominations of 
thirty-five candidates were made by some forty-three national groups. For - 
reasons of health, Judge Fabela and Judge Krylov declined candidacy for 
re-election. ` f 

The election was held on December 6, 1951. On the first ballot in the 
General Assembly, four candidates received a majority of the sixty-two 
votes cast—Judge Hackworth, Mr. Sergei Golunsky (Soviet Union), Mr. 
Enrique‘ Armand Ugon (Uruguay), and Sir Benegal Rau (India). A 

40 Department of State, Press Release, No. 337, May 1, 1951; Bulletin, Vol. 24, No. 
619 (May 14, 1951), pp. 785-787. : 
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Netherlands representative then withdrew the invitation to delegations to 
support the candidacy of Mr. Eelco van Kleffens. A second vote was then 
taken to fill the fifth place; Judge Klaestad received twenty-nine of the 
sixty-one votes cast, Judge De Visscher fifteen, and six other candidates 
smaller votes. The President of the General Assembly then applied with- 
out objection Rule 94 of the Assembly’s Rules of Procedure to restrict the 
further balloting to the two highest candidates, although this rule had not 
previously been applied in Court elections. On the third ballot, Judge 
Klaestad received forty-three of the sixty-one votes cast, and Judge De 
Visscher fifteen. 

The situation which developed in the Security Council was somewhat 
tangled. With the eleven members of the Security Council each voting 
for five candidates, it would be possible for nine candidates to receive an 
absolute majority of the votes cast, as required by Article 10 (1) of the 
Statute. On the first ballot in the Security Council, six candidates for the 
five places were given a majority of the votes—Judge Hackworth (11), Mr. 
Golunsky (9), Judge Klaestad (8), Judge De Visscher (7), Mr. Armand 
Ugon (7), and Sir Benegal Rau (7). This created a situation for which 


. there was no clear precedent.’ After discussion, the President ruled that 


a list of six names could not be presented for comparison with the list of 
the General Assembly. A proposal by the representative of India that 
the Security Council await the list of the General Assembly was defeated ; 
the proposal ignored the provisions in Article 8 of the Statute that the two 
bodies ‘‘proceed independently of one another.” The Soviet Union repre- 
sentative insisted that three candidates had already been elected by the 
Security Council; but a proposal by the United States representative that 
a second ballot be taken on all candidates was adopted by nine votes. On 
the second ballot, Judges Hackworth and Klaestad and Mr. Armand Ugon 
received nine votes, Sir Benegal Rau eight, end Mr. Golunsky seven. 
These five men were thereupon declared to have been elected by the Security 
Council; and after a comparison of the lists of the two bodies, the President 
of the General Assembly declared them to be elected as judges of the Court. 


-Their terms of office will begin on February 6, 1952. 


Appraising the results of the two elections, one is impelled to ask whethér 
political considerations did not prevail over any desire to strengthen the 
Court. It is particularly regrettable that after his distinguished service 
on the Court since 1937, Judge De Visscher was not re-elected. The pro- 
vision in Article 1 of the Statute that the judges should be elected ‘‘re- 
gardiess of their nationality’’ has never had much reality; in the recent 
elections it was eclipsed by the problem of geographical representation and 
by the provision in Article 9 that the electors should bear in mind - 

that in the body as a whole the representation of the main forms of 


civilization and of the principal legal systems of the world should be 
assured. 


41 But see Security Council, Official Records, 1st Ser. (1946), p. 138. 


LEGAL ASPECTS OF THE YALTA AGREEMENT 
By SrepHen C. Y. Pan * 


The Far Hastern Agreement signed at Yalta at the very end of the Con- 
ference on February 11, 1945, was frequently defended and criticized at the 
hearings held in April-May, 1951, on General MacArthur’s dismissal. Yet 
its legal status has not yet been adequately discussed. 

Herbert W. Briggs, Professor of International Law, Cornell University, 
termed this important document ‘‘the Yalta Leaders’ Agreement”’ or ‘‘the 
Leaders’ Agreement,’’ or ‘‘the Personal Agreement of the Three Leaders.’’ + 
He questioned the binding force of such an agreement. He asked: ‘‘Who 
were the parties to the agreement? Upon whom is it legally binding? 
Precisely what obligations were assumed by the contracting parties?’’ In 
answering these questions, he pointed out that the agreement was signed 
by the ‘‘Leaders’’ or ‘‘Heads’’ of the three great Powers, which are the 
Soviet Union, the United States of America, and the United Kingdom of 
Great Britain and Northern Ireland. The characterization of the signatories 
as the ‘‘Leaders’’ in place of the official appellations, the President of the 
United States and the Prime Minister of the United Kingdom, is not gen- 
erally a legal term and its precise implications are unknown to the United 
States and the United Kingdom. Professor Briggs considered the term 
“Leader” as generally familiar terminology used by the Nazis and Fascists. 
Thus he seriously questioned the legality of that agreement, even as to its 
terminology. 

Major General Patrick Hurley considered that the Yalta Agreement 
“surrendered the territorial integrity and the political independence of 
China,” ? and violated the principles of the Atlantic Charter and the ob- 
jectives for which the American people fought in World War II. Senator 
Alexander Wiley even questioned: whether this agreement is constitutional.* 

Almost seven years have elapsed since the signing of the agreement, and 
still not all the information about this once top-secret document is avail- 


* Stephen C. Y. Pan, Ph.D., formerly Professor of International Relations at School of 
Foreign Service, Georgetown University, and at the Catholic University of America, was 
director of the Yi Shih Pao, an outstanding daily paper in China, member of the People’s 
Political Council, representative to the National Assembly and member of the Legislative 
Yuan of China.. He is author of American Diplomacy Concerning Manchuria, and China 
Fights On. 

1 Editorial comment in this JOURNAL, Vol. 40 (1946), pp. 376-383. 

2 Hearings before the Committee on Armed Services and the Committee on Foreign Re- 
lations, United States Senate (5 parts, Washington, 1951), Part 4, p. 2829. Hereafter it - 
is called the MacArthur Hearings. 3 [bid., Part 3, p. 2128. 
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able. Thus it seems to be desirable not to question the advisability or wis- 
dom of this agreement as to its political implication, but rather to re-ex- 
amine and re-analyze it carefully from a legal standpoint. Therefore, the 
text of ‘‘The Agreement Regarding Japan’’ is quoted in full as follows: 


The leaders of the Three Great Powers—the Soviet Union, the United 
States of America and Great Britaim—have agreed that in two or three 
months after Germany has surrendered and the war in Europe has 
terminated, the Soviet Union shall enter into the war against Japan on 
the side of the Allies on condition that: 


1. The Status Quo in Outer Mongolia (The Mongolian People’ s Repub- 
lic) shall be preserved; 

2. The former rights of Russia violated by the treacherous attack of 
Japan in 1904 shall be restored, viz. 

(a) the Southern part of Sakhalin as well as all the islands adja- 
cent to it shall be returned to the Soviet Union ;: 

(b) the commercial port of Dairen shall be internationalized, the 

- pre-eminent interest of the Soviet Union in this port being 
safeguarded and the lease of Port Arthur as a Naval base of 
the U.S.S.R. restored; 

(c) the Chinese-Kastern Railroad and the South Manchurian Rail- 
road which provides an outlet to Dairen shall be jointly oper- 
ated by the establishment of a joint Soviet-Chinese Company 
it being understood that the pre-eminent interests of the Soviet 
Union shall be safeguarded and that China shall retain full 
sovereignty in Manchuria; 

3. The Kurile Islands shall be handed over to the Soviet Union. 


It is understood, that the agreement concerning Outer Mongolia and 
the ports and railroads referred to above will require concurrence of 
Generalissimo Chiang Kai-shek. The President will take measures in 
order to obtain this concurrence on advice from Marshal Stalin. 


The Heads of the Three Great Powers have agreed that these claims 
of the Soviet Union shall be unquestionably fulfilled after Japan has 
been defeated. 


For its part the Soviet Union expresses its readiness to conclude with 
the National Government of China a pact of friendship and alliance be- 
tween the U.S.S.R. and China in order to render assistance to China with 
its armed forces for the purpose of liberating China from the Japanese . 
voke,* 


February 11, 1945 
Signed by 
J. Stalin 
Franklin D. Roosevelt 
Winston S. Churchill 


In examining the above-quoted text of the document, it is interesting to ' 
note that those who signed this international agreement did not attach 


4Department of State, Agreement Regarding Japan (Washington, 1946). Italics 
added. This full text was released in February, 1946. 
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their official titles to their signatures. Nor did they say that they signed 
it on behalf of their respective governments or states. Nor did they state 
that they had been authorized to sign it. The titles of ‘‘Marshal’’ Stalin 
and ‘‘the President’’ were, however, mentioned in the text of the document. 
Stalin’s exact official position was not stated. The term “Prime Minister” 
is not attached to Churchill’s signature nor was it mentioned in the text. 
Such a form, or lack of form, is without established precedent in interna- 
tional agreements or treaties. 

The details of this agreement require further legal comment. It is 
stated that ‘‘the former rights of Russia shall be restored,’’ but those 
‘‘rights’’ are not defined or even specifically mentioned. Both Dairen and 
Port Arthur, historically and geographically, are Chinese territories, and 
the Chinese have always considered them as such. Any Russian claims are 
questionable, to say the least. 

Part of the ‘‘price’’ for Russia’s entry into war against Japan after 
Germany surrendered and the war was terminated in Europe, was ‘‘the 
concurrence of Generalissimo Chiang Kai-shek’’ in the Soviet claims in the 
agreement. The United Nations Declaration of January 1, 1942, included 
the United States, the Soviet Union, the United Kingdom and China and 
some twenty-six nations who agreed to ally themselves against aggression 
and pledged mutual aid. Why should China then, as an ally, consent to 
pay a great ‘‘price’’ to another ally, the Soviet Union? Why should China 
concur in terms and decisions of a conference in which she was not even 
a participant and on which she was not informed immediately? Was China 
considered a protectorate or a colony of any great Power or combination of 
“The Three Great Powers’’? 

Furthermore, upon what authority could the President of the United 
States and the Prime Minister of the United Kingdom justify the making 
of concessions to the Soviet Union on behalf of or for China? 

In the form of a guarantee to Stalin, it was stipulated that (1) ‘‘The 
President will take measures in order to obtain’’ China’s concurrence ‘‘on 
advice from Marshal Stalin’’; and (2) ‘‘The heads of the Three Great 
Powers have agreed that these claims of the Soviet Union shall 3e unques- 
tionably fulfilled after Japan has been defeated.” Now the questions in- 
volved here are: Why was the President (of the United States) obliged to 
promise to take measures? What kind of measures was he going to take or. 
recommend? If China declined to abide by these terms, would the United 
States use every conceivable means, including force, to fulfill these condi- 
tions or claims of the Soviet Union? If it were in the province of the 
“Three Great Powers,’’ including the United States and the United King- 
dom, to guarantee the fulfillment of some condition or the obligation of one 
state to another, this, then, would constitute a long-term international 
political agreement, participation. in which should have the consent of the 
United States Senate. 
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However, no Congressional action was taken on this agreement in 1945, 
possibly because the text of the agreement was not officially released until 
a year after its signature. While the United States Government was faith- 
fully taking ‘‘adequate measures’’ through diplomatic channels for acquir- 
ing the concurrence of Generalissimo Chiang Kai-shek, China was requested 
by the United States Government to negotiate and sign a Sino-Soviet Treaty 
of Friendship and Alliance with the Soviet Union on August 14, 1945, about 
six days after the Soviet entry into the war'with Japan. At the time when 
Japan was actually seeking acceptance of unconditional surrender, the Sino- 
Soviet Treaty was signed. In fact it was on August 6, 1945, that the first 
atomic bomb was dropped on Hiroshima and the Japanese Emperor broad- 
east to the nation his willingness to accept the unconditional surrender 
terms. The Soviet Union declared war on August 8. 


A MEMORANDUM OR STATEMENT? 


` It is rather interesting to note that the report of the whole Crimea Con- 
ference, released on February 12, 1945, signed by Stalin, Roosevelt and 
Churchill, does not purport to be an ‘‘agreement.’’ It simply referred to 
its text as an ‘‘agreement on the result of the Conference.’’> Secretary 
Byrnes, one year later, referred to the document dealing with the Far Hast 
as ‘ʻa Statement’’ or ‘‘a Memorandum.”’ 

Furthermore, neither the form, contents nor terminology of this agree- 
ment stipulates when it would come into force. Nothing is said about its 
ratification or termination. Therefore, it is fair to assert that its meaning 
is doubtful and its duration uncertain. i 


OUTER MONGOLIA 


_ Next to the importance of the question concerning Manchuria, is the 
provision about Outer Mongolia. Roosevelt accepted Stalin’s condition 
that ‘‘the status quo in Outer Mongolia (the Mongolian People’s Republic) 
shall be preserved’’ and agreed that ‘‘these claims of the Soviet Union 
shall be unquestionably fulfilled after Japan has been defeated.’’ Mr. 
Roosevelt’s responsibility, in this respect, is indeed great. It should be 
remembered that the Sino-Soviet Agreement of 1924 ° stipulated that ‘‘The 
Government of the Union of Soviet Socialist Republics recognizes that 
Outer Mongolia is an integral part of the Republic of China and respects 
China’s sovereignty therein.’’ Since that is the case, the preservation of 
the Mongolian People’s Republic provided by the Yalta Agreement tends 
to impair China’s sovereignty and amounts to a violation of the said Sino- 
Soviet Agreement. Although the United States and the United Kingdom 
were not parties to the Sino-Soviet Agreement of 1924, yet Mr. Roosevelt 


5 Department of State Bulletin, Feb. 18, 1945, pp. 213-216; this JOURNAL, Supp., 
Vol. 39 (1945), p. 103. 6 Ibid., Supp., Vol. 19 (1925), p. 53. 


44 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


signed an agreement With Marshal Stalin which in effect violated a treaty 
of which the Soviet Union is a signatory.. 

On the other hand, if Outer Mongolia was already the independent state 

called ‘‘the Mongolian People’s Republic”? at the time of the signing of the 
Yalta Agreement, does it mean that both Roosevelt and Churchill, as 
Leaders of their respective countries, assume the duties of Perpetual Gua- 
.rantors or Personal Protectors of the independence of Outer Mongolia 
against China and the Soviet Union, or both? Or does it mean that they 
merely agreed not to oppose further or future Soviet. domination or ‘‘at- 
tachment’’ of Outer Mongolia, over which China claims sovereignty? 

As to the provision that the former rights of Russia, violated by Japan 
in 1904, shall be returned to Soviet Russia, a few facts were not clarified: in 
the agreement: ; 


(1) What were the Russian rights violated by oe and what were 
China’s rights in Manchuria? 

(2) Was territory or property taken from China by Japan considered 
as Japanese or Chinese territory or property? 

(3) Port Arthur and Dairen have always been Chinese territories. 
Under compulsion, these ports were leased to Russia and later occupied by 
Japan. The Cairo Declaration of 1943 announced that Manchuria should 
be returned’ to China, Since these ports are in Manchuria, why and how 
did Port Arthur become a Russian naval base and Dairen internazionalized? 


THE CAINESE EASTERN RAILWAY 


The legal status of the Chinese Eastern Railway was determined by a 
contract between China and the Russo-Chinese Bank signed on September 
8, 1896, which provided for the formation of a company under the name 
of the Chinese Eastern Railway Company. The Chinese Government paid 
five million Kuping taels to the Russo-Chinese Bank to finance this project. 
This was not a contract between the Chinese Government and the Russian 
Government, but between the Chinese Government and the Russo-Chinese 
Bank. It was supposed to be under sovereignty and jurisdiction of the 
Chinese Government, because Article I provided:.‘‘The seal which this 
company will employ will be given to it by the Chinese Government’’;? 
and Article 12 stated: ‘‘At the expiration of thirty-six years from the day 
on which the entire line is finished and traffic is in operation, the Chinese 
Government will have the right to buy back this line upon repaying in 
full all the capital involved, as well as all debts contracted for this line, 
plus accrued interest.’’ 8 

7 Manchuria: Treaties and Agreements, p. 14; and China’s Maritime Customs, Treaties, 
Conventions, ete. between China & Foreign States (2 vols., Shanghai, 1917), Vol. I, pp. 


208-219. 
8 Manchuria: Treaties and Agreements, p. 16, and China’s Maritime Customs, op. cit., 


Vol. I, pp. 233-237. 
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By a further agreement with the Chinese Government signed on July 6, 
1898, and by the first supplement to the charter of the Chinese Eastern 
Railway on February 17, 1899, this company was authorized ‘‘to construct 
a branch line from one of the stations of the main line to the ports of Dai- 
ren and Port Arthur, situated in the Kuantung Peninsula, also to operate 
this branch which shall be named ‘‘The South Manchuria Line of the 
Chinese Eastern Railway.’’® It was under the control of an Inter-Allied 
Commission in 1919. The Washington Conference of 1922 decided that 
China should be charged with the responsibility for the condition and wel- 
fare of the railway and its shareholders. And above all, it was resolved 
that this railway was ‘‘in the nature of a trust resulting from the exercise 
of power by the Chinese Government over the possession and administration 
of the railroad.’’ 

Tue Souta Mancuuria RAILWAY 


As to the status of the South Manchuria Railway, a short historical ac- 
count is necessary in order to determine its nature. The territory through 
which this railway was supposed to go was Fengtien Province, part of 
which was ceded to Japan by Article II of the Treaty of Shimonoseki,’° 
signed by China and Japan on April 17, 1895. This, however, was can- 
celed by diplomatic intervention of Russia, France, and Germany in the 
latter part of the same year.* As a price for this service rendered to, 

_China, the Russian Government succeeded in signing a contract with China 
for the construction and operation of the Chinese Eastern Railway under - 
the ownership of the Russo-Chinese Bank in 1896. Two years later, China 
signed another agreement with Russia concerning the southern branch of 
the Chinese Eastern Railway, which later was called ‘‘the South Manchu- 
rian Line’’ of the Chinese Eastern Railway.1? These might constitute 
Russian claims of rights in the original Chinese Eastern Railway together 
with the original part of the South Manchuria Railway (later it was greatly 
extended by the Japanese themselves). But by Article V of the Treaty of 
Portsmouth of September 5, 1905, Russia agreed to transfer to Japan, with 
the consent of the Chinese Government, the lease of Port Arthur, Dairen 
and their rights and privileges and properties therein. 

Article VI of the Treaty of Portsmouth provided that Russia agreed to 
“transfer and assign to the Imperial Government of Japan without com- 
pensation and with the consent of the Chinese Government, the railway 
between Changchun and Port Arthur and all its branches, together with 


3 Manchuria: Treaties and Agreements, pp. 49-51. 

10 China’s Maritime Customs, op. cit., Vol. II, p. 591; also Carnegie Endowment for In- 
ternational Peace, Manchuria: Treaties and Agreements (Washington, 1921), p. 1. 

11 Manchuria: Treaties and Agreements. op. cit., p. 13. 

12 John V. A. MacMurray, Treaties and Agreements With and Conen China, 1894- 
1919 (New York, 1921), Vol. I, pp. 154-157. 

13 Manchuria: Treaties and Agreements, ete., pp. 75-77. 
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all rights, privileges and properties appertaining thereto in that region, 
as well as all coal mines in the said region belonging to or worked for the 
benefit. of the railway.’”’** By a treaty between China and Japan on 
December 22, 1905, China agreed to ‘‘consent to all the transfers and as- 
signments made-by Russia to Japan by Articles V and VI of the Treaty of 
. Peace mentioned above.’’+5 Thus this was the first time Russia formally 
though reluctantly gave up her treaty rights in the original southern sec- 
tion of the Chinese Eastern Railway to Japan. 

Japan acquired her rights in the South Manchuria Railway from the 
Treaty of Portsmouth with Russia, which was arranged by President Theo- 
dore Roosevelt in 1905. This again was approved by China in an agree- 
ment with Japan in the same year. Japan then exerted her effort towards 
building and extending this railway. In 1906 by a Japanese Imperial 
Ordinance, the South Manchuria Railway Joint Stock Company was off- 
cially proclaimed. Article Ir of the ordinance stated: ‘‘The shares of the 
company shall all be registered and may be owned only by the Japanese 
and Chinese governments or by subjects of Japan and China,’’* By an 
agreement between China and Japan in 1907, part of the rolling stock and ` 
equipment of the’ South Manchuria Railway between Mukden and Hsin 
Min T’un was to be handed over to China.*7 In the same year, Russia 
signed a convention with Japan which stated that both the Chinese Hastern 
Railway Company and South Manchuria Railway Company shall ‘‘reserve 
the right to decide the plans of construction within the limits of its own 
ground.’’18 Thus, the South Manchuria Railway might be called an 
‘‘official,’’ a ‘‘semi-official,’’ or a ‘‘private’’ company.” 

It is apparent that Russia gave up to Japan her interest in the southern 
section of the Chinese Eastern Railway, which later on was called by the 
Japanese the South Manchuria Railway, and that her claims to the railway 
in the Yalta Agreement are not entirely based on fact or history. It was 
Japan which through her continuous effort extended and expanded this 
railway in Manchuria. The extension or expansion was done mainly by 
means of Japanese capital with Chinese labor and materials. Of course, 
these Japanese efforts in the South Manchuria Railway areas were of an 
aggressive nature. Yet this could hardly have been accomplished without 
first having the consent of Russia to the transfer of the railway rights 
to Japan. 

. Even if the Soviet Union had some rights in the Chinese Eastern Rail- 
way and certain alleged rights in the South Manchuria Railway before 
1905, her subsequent acts have nullified her rights. 


14 Ibid., p. 72. 15 Ibid., p. 78. 
16 Manchuria: Treaties, ete., ‘Op. cit., p. 85. 
17 Ibid., p. 101. 18 Ibid., p. 108. 


19 ©. Walter Young, Japanese Jurisdiction in the South Manchuria Railway Areas 
(Baltimore, 1931), p. 77. i 
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In the first place, as stated previously, Russia agreed to transfer her 
rights in the South Manchuria Line of the Chinese Eastern Railway to. 
Japan. g l ; n3 

Secondly, in 1924, the Soviet Union declared the abolishment of her un- 
equal treaties with China, including her secret alliance with China of 1896 
and the relinquishment of her rights in the Chinese Eastern Railway 
pending final settlement. This was evidently intended as a friendly gesture 
toward the Chinese people at that time. Such a declaration amounts -to 
forfeiting the Soviet claims of rights in the Chinese Eastern Railway in 
Manchuria. However, this Soviet declaration never became a reality, for 
even after the Soviet Union signed a treaty of alliance and mutual assist- 
ance with the ‘‘People’s Republic of China’’ in February; 1950, these 
railways are still under Soviet-Chinese joint ownership. 

Thirdly, in March, 1935, Constantin Yureneff, Soviet Ambassador at 
Tokyo, totally disregarding the protests of the Chinese Government, signed 
an agreement or a contract with Koki Hirota, Japanese Foreign Minister, 
and Ting Shih-yuan, Ambassador of the puppet government of Manchukuo, 
for the sale of the Chinese Eastern Railway to Manchukuo. 


Sover Riguts? 


In view of the above established facts, the South Manchuria Line of the 
Chinese Eastern Railway, which was partly owned by China and the Russo- 
Chinese Bank, had been transferred by Russia to Japan by a treaty be- 
tween Japan and Russia and another treaty between China and Japan ac- 
cepting the provisions of the Russo-Japanese treaty in 1905. As to the 
rest of the Chinese Eastern Railway, it had also belonged to China and the 
Russo-Chinese Bank since 1896. Though the Soviet Union in 1924 had an- 
nounced her intention of giving up Soviet rights in the Chinese Eastern 
Railway, this intention was never actually carried out. Then in 1935, the 
Soviet Government sold her shares in this railway to the puppet regime of 
Manchukuo in disregard of China’s protest. 

Under these circumstances, what right, if any, could the Soviet Union 
possibly assert to the South Manchuria Railway and the Chinese Eastern 
Railway with regard to her claims of joint ownership ? 

It is, therefore, very difficult to comprehend why President Roosevelt 
and Prime Minister Churchill, in the Yalta Agreement, would coneede as 
valid such Soviet claims to the railroads in Manchuria and two ports. | It 
is possible, however, that President Roosevelt, preoccupied by many other 
important international problems, did not have enough time for adequate 
study of the real situation in Manchuria. Or he might have been ill advised 
by some of the ‘‘China Experts’’ in the U. S. Delegation at Yalta or in the 
State Department at that time, as former Ambassador Patrick Hurley has 
maintained. Indeed, the distorted terms of the Yalta Agreement con- 
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cerning Manchuria, Mongolia and Japan in themselves clearly demonstrate 
a form of deceit peculiar to the Kremlin. 


AN EXECUTIVE AGREEMENT 


The Yalta Agreement may be considered as an executive agreement, 
which does not require Senatorial consent or approval. The treaty-making 
power of the President of the United States is stipulated by the Constitu- 
tion. Section 2 of Article II of the Constitution states that the President 
“shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present concur; ue 
However, the President’s authority for making executive agreements is 
obtained from various sources such as Acts of Congress, treaty provisions 
and Constitutional provisions. Under the chief executive power, he can 
make administrative agreements. As Commander-in-Chief, he can make 
military agreements. Under the Presidential power over foreign rela- 
tions, he can enter into certain political agreements without obtaining the 
advice and consent of the Senate. Thus under certain conditions the 
President can enter into executive agreements with foreign states. On 
such a basis, the Yalta Agreement might not require approval of the Sen- 
ate, as it is not regarded as a ‘‘treaty.’’ Of course, this does not imply that 
the President is thus free to abuse his executive power. However, nowa- 
days, there is a tendency on the part of the legislative branch to play a 
more important réle in the conduct of the foreign relations of the United 
States, with the hope that in its dealings with foreign governments it can 
avoid secret diplomacy. A Congressional debate on such subjects may 
enlighten the people at large, for deliberation and such publie debates can 
constitute an important factor of real democracy. 

However, it should be pointed out that President Roosevelt himself had 
implied the Yalta Agreement might not be exempt from Congressional or 
Senatorial approval. In the prepared text of his report to Congress on 
Yalta, on March 1, 1945, he wrote: 


I am aware of the Constitutional facts—as are all the United Nations 
—that this charter [of the future U.N.] must be approved by two-thirds 
of the Senate of the United States—as well as some of the other agree- 
ments made at Yalta.* 


In his actual delivery, President Roosevelt changed his statement to the 
following: , 

I have always been a believer in the document called the Constitution. 

I spent a good deal of time in educating two other nations of the world 


with regard to the Constitution of the United States—that the charter 
has to be and should be approved by the Senate of the United States 


20 Wallace McClure, International Executive Agreements. (New York, 1941). 
21 Department of State Bulletin, March 4, 1945, p. 324. 
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under the Constitution. I think that the other nations of the world 
‘know it now. cars 


Roosevelt’s remarks stating that ‘‘some of the other agreements made 
at Yalta’’ were to ‘‘be approved by two-thirds of the Senate of the United 
States’’ were published in a release by the State Department. Even with- 
out considering the complicated legality and technicality of it, Roosevelt 
at the outset of his report to Congress did emphasize the following: 


Speaking in all frankness, the question of whether it is fruitful or not, 
lies, to a great extent, in your hands, for unless you, here in the Halls of 
the American Congress, with the support of the American people, con- 
cur in the general conclusions reached at the place called Yalta, and give 
them your active support, the meeting will not have produced lasting 
results. And that is why I have come before you at the earliest hour I 
could after my return.” 


It may be argued that, without considering the soundness of his judg- 
ment in time of war, the President considered the paying of a ‘‘price’’ to 
Soviet Russia for her entry into the Far Eastern war a military necessity. 
However, this agreement not only includes wartime provisions, but also 
stipulates that ‘‘these claims of the Soviet Union shall be unquestionably 
fulfilled after Japan has been defeated.’’ A duration of time for its ful- 
fillment is not specified, nor is it stated how the Soviet claims will be ful- 
filled. These nebulous but nonetheless dynamic provisions involved not 
only military but political angles of great international significance. 

As to the duration of the binding force of executive agreements, they 
may or may not be respected by the succeeding Administrations, because, 
after all, an executive agreement is signed by the Chief Executive and not 
solemnly entered into in the name of ‘‘the United States of America,’’ in 
the form of international ‘‘treaties.’? However, a number of executive 
agreements have been carried out during the terms of several succeeding 
Administrations. Some maintain that 


Executive agreements with foreign governments entered into under one 
President continue to remain in force under the successors unless and 
until the statutes or regulations in pursuance of which they are entered 
into are repealed or the specified time for their operation has expired or 
notice of a desire to terminate it is given by one side or the other.”* 


On the other hand, others think that, at least as a general rule, no agree- 
ment between the President and a foreign Power can be considered as 
binding upon the United States under future Administrations unless rati- 
. fied by the Senate or assented to by an Act of Congress, and that succeeding 


22 Franklin D. Roosevelt, Report to Congress on the Yalta Conference (Washington, 
March, 1945), p. 6. 23 Ibid., p. 1. 

24 William Hays Simpson, ‘‘Legal Aspects of Executive Agreements,’’ in Iowa Law 
Journal, Vol. 24 (1939), p. 86. 
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Administrations are not obliged to carry out executive agreements of a pre- 
ceding Administration. 


MILITARY or POLITICAL AGREEMENT? 


Secretary Byrnes on February 11, 1946, in releasing the text of this once 
top-secret document, on the first anniversary of its signature, called it 
‘‘the agreement between the President of the United States, Franklin D. 
Roosevelt, the Prime Minister, Winston S. Churchill, and Generalissimo 
Stalin.” ? He did not call it an agreement between the United States of 
America, the United Kingdom and the Union of Soviet Socialist Republics. 
Byrnes thought that Roosevelt and Churchill would consider it as a mili- 
tary decision or agreement. Secretary Stettinius similarly stated that it 
was a military matter and thought it best remain on merely a military level. 

On the ground of military necessity the Yalta Agreement was then kept 
secret from a principal ally—China—whose vital interests were at stake. 
Yet General George C. Marshall does not think that it was a military 
agreement, but believes that it was a political matter not discussed with 
the military. On May 11, 1951, in answering Senator ‘William F. Know- 
land’s question in the joint Senate committee hearings on General Mac- 
Arthur’s dismissal, General Marshall stated that ne was mainly engaged in 
military discussions at Yalta, but he was not aware of the Yalta Far Eastern 
Agreement. When Senator Knowland asked him: ‘‘Were you familiar 
at Yalta with the Manchurian provisions of giving Dairen and the rights 
on the Manchurian railroads and Port Arthur to the Soviet Union?’’ 
Secretary Marshall replied: ‘‘I don’t think I was, sir.’’ 6 

The real nature of the Yalta Agreement may be considered either polit- 
ical or military, as one wishes. After all, sometimes it is difficult to draw 
a line of demarcation between military and political matters because they 
_are interrelated and interdependent. It was, therefore, natural for Senator 
Knowland to state at the said hearings: 


One of the difficulties we have, Mr. Secretary, is that there is a very 
fine line between the political discussions and the military ; and when we 
seek information— ....I am making the general observation that 
sometimes we ask for information and the State Department will say 
that is military information, and the military may quite properly say 
that it is political; and it is hard to draw a clear-cut line.?” 


Whatever may be the real nature of the agreement, if it has to do with 
the cession of territories of an ally, it must obtain the consent of that ally; 
if it deals with an enemy state, it should certainly be embodied. in the form 
of a peace treaty. Thus Secretary Byrnes was quite correct when, upon 
being asked whether the Yalta Agreement eventually would be put in the 


25 The New York Times, Feb. 12, 1946. 
26 MacArthur Hearings, Part I, p. 564. 27 Ibid., pp. 560-561. 
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form of a treaty, he replied that he had heard President Roosevelt on one 
or two occasions taking the position that the cession of territory was a mat- 
ter to be settled in an eventual peace treaty.’ In other words, the com- 
petence and legality of any provision of any agreement dealing with terri- 
tories should be embodied in a peace treaty, which requires the advice and 
consent of the Senate. 


Is THE AGREEMENT AT VARIANCE WITH OTHER TREATIES? 


Seeretary of State Cordell Hull on April 29, 1934, issued a statement 
regarding the relations between the United States and China, as well as 
Japan and other countries, that clearly expressed his belief that the con- 
duct of international relations should be governed by international treaties, 
multilateral and bilateral. He pointed out: 


. . . In the opinion of the American people and the American Govern- 
ment, no nation can, without the assent of the other nations concerned, 
rightfully endeavor to make conclusive its will in situations where there 
are involved the rights, the obligations, the legitimate interests of other 
sovereign states.” 

If this is a guiding principle for the conduct of American relations with 
China and the rest of the world, then the important question arises: Is the 
Yalta Agreement at variance with other existing treaties between the 
United States and China and some other states or between the United 
States and some other states? Let us now proceed to examine the Nine- 
Power Treaty, the Sino-Soviet Treaty of 1924, the Atlantic Charter of 
1941, and the Cairo Declaration of 1943 in relation to the Yalta Agreement. 


Tre Nine-Power TREATY | 


The Open-Door Policy in China since the time of Daniel Webster, who, 
as Secretary of State, sent the first American Minister to China, has been 
the traditional policy of the United States. The Open-Door Policy before 
1922, in the form of an exchange of notes, as a form of international agree- 
ments, provided for ‘‘the preservation of China’s territorial and admini- 
strative entity,” and ‘‘the equality of trade opportunities’? in China. 
This policy was reaffirmed and re-emphasized before 1922.°° The corollary 
principles of this policy were embodied in a multilateral international 
treaty signed at Washington, known as the ‘‘Nine-Power Treaty.’’** The 
United States of America, Belgium, the British Empire, China, France, 
Italy, Japan, The Netherlands and Portugal on February 6, 1922, declared: 


28 Department of State Bulletin, Feb. 10, 1946, pp. 189-190, 

29 Department of State Press Releases, May 5, 1934, p. 245. 

30 Stephen C. Y. Pan, American Diplomacy Concerning Manchuria (Washington and 
Boston, 1938), Chs. III, IV, and V. $ 

31 U, S. Treaty Series, No. 723 (Washington, 1937); this JOURNAL, Supp., Vol. 16 
(1922), p. 64. 
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ARTICLE I 


The Contracting Powers, other than China, agree: 

(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity to 
China to develop and maintain for herself an effective and stable al 
ernment ; 

< 4) To refrain from taking advantage of conditions in China in order 

to seek special rights or privileges which would abridge the rights of 
subjects or citizens of friendly States, and from countenarcing action 
inimical to the security of such States. 


The Yalta Agreement by promising to give joint ownership of all the 
railroads in Manchuria, the internationalization of Dairen, a Russian naval 
base in Port Arthur and the preservation of the ‘‘People’s Mongolian Re- 
publie’’ threatened the territorial and administrative integrity of China. 
It also placed China in an embarrassing position as she attempted to main- - 
tain a stable government. Such provisions would give Soviet Russia 
special rights or privileges, which would be inimical to the interests of 
friendly states, including the United States. 


ARTICLE II 


The Contracting Powers agree not to enter any treaty, agreement, ar- 
rangement, or understanding, either with one ancther, or, individually 
or collectively, with any Power or Powers, which would infringe or im- 
pair the principles stated in Article I. 


As signatories of the Nine-Power Treaty, the United States and the 
United Kingdom were bound not to enter into any agreement or understand- 
ing with any Power or Powers which would infringe or impair the principles 
of Article I of the treaty, yet the Yalta Agreement in itself is in direct 
violation of this provision. 

ARTICLE III 


With a view to applying more effectually the principles of the Open 
Door or equality of opportunity in China for the trade and industry 
of all nations, the Contracting Powers, other than China, agree that 
they will not seek nor support their respective nationals in seeking— 

(a) any arrangement which might purport to establish in favour . 
of their interests any general superiority of rights with respect to com- 
mercial or economic development in any designated region of China; ` 

(b) any such monopoly or preference as would deprive the nation- 
als of any other Power of the right of undertaking any legitimate 
trade or industry in China, or of participating with the Chinese Gov- 
ernment, or with any local authority, in any category of public enter- 
prise, or which by reason of its scope, duration or geographical extent 
is calculated to frustrate the practical application of the principle of 
equal opportunity. 
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China undertakes to be guided by the principles stated in the fore- 
going stipulations of this Article in dealing with applications for 
economic rights and privileges from Governments and nationals of all 
foreign countries, whether parties to the present Treaty or not. 


The Yalta Agreement, by recognizing the ‘‘pre-eminent interests’’ of 
the Soviet Union in Manchuria conceded to give joint ownership of all the 
railroads in that area together with a Russian naval base and a Soviet- 
dominated seaport under the veil of ‘‘internationalization,’’ certainly 
would destroy the Open-Door principles in Manchuria and would create 
a ‘‘Soviet sphere of influence or interest’’ which may lead to its detach- 
ment from China and its attachment to Soviet Russia. 


ARTICLE IV 


The Contracting Powers agree not to support any agreements by 
their respective nationals with each other designated to create Spheres 
of Influence or to provide for the enjoyment of mutually exclusive 
opportunities in designated parts of Chinese territory. 


The United States and the United Kingdom by this article are supposed 
not to support any agreement which might lead to the creation of a sphere 
of influence in any part of China. Yet the President of the United States 
and the Prime Minister of Great Britain first of all promised to help to 
create a sphere of influence or extraterritorial rights in Manchuria and in 
Mongolia. Moreover, the President agreed that he ‘‘will take measures 
to obtain this concurrence’’ from the Chinese Generalissimo ‘‘on advice 
from Marshal Stalin.’’ In a solemn manner it declared: ‘‘The Heads of 
the Three Great Powers have agreed that these claims of the Soviet Union 
shall be unquestionably fulfilled after Japan has been defeated.’’ 


Suvo-Sovier AGREEMENT OF 1924 


_ The Sino-Soviet Treaty of 1924 stated that ‘‘the Union of Soviet Socialist 

Republics recognizes that Outer Mongolia is an integral part of the Re- 
public of China and respects China’s sovereignty therein.” The Yalta 
Agreement recognizes ‘‘the status quo’’ of the Mongolian People’s Repub- 
lic. These two agreements are not in accord with each other. 


THE ATLANTIC CHARTER 


‘The Atlantic Charter announced by President Roosevelt and Prime Min- 
ister Churchill on August 14, 1941, stated that the United States and Great 
Britain ‘‘desire to see no territorial changes that do not accord with the 
freely expressed wishes of the peoples concerned.’’ Yet the Yalta Agree- 
ment consented to and guaranteed the giving away of territories not only 
of an enemy country—Japan—but also that of a principal ally—China—_ 
without ‘‘the freely expressed wishes of the peoples concerned.’’ 
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Tue Carro DECLARATION 


The Cairo Declaration signed by President Roosevelt, Prime Minister 
Churchill and Generalissimo Chiang Kai-shek in November, 1943, stated 
- that ‘‘all the territories Japan has stolen from the Chinese, such as Man- 
churia, Formosa, and the Pescadores, shall be restored to the Republic o2 
China,’’*? But the Yalta Agreement promised to internationalize one 
Manchurian port and create a Russian naval base out of another. It also 
promised Russian joint ownership of all the railways in Manchuria. ‘Such 
provisions make the return of Manchuria to China extremely difficult, if 
not impossible. 

The contradictions or inconsistencies between the Yalta provisions con- 
cerning Manchuria and the various existing international treaties are quite 
clear. It was reasonable, therefore, for General Patrick Hurley to state 
in his testimony before the joint Senate committee that the Yalta Agree- 
ment was in contradiction to the aims and purposes of the Open-Door 
Policy, the Atlantic Charter, and the Cairo Declaration. Senator Bourke 
Hickenlooper thought it was a violation of the Atlantic Charter, the Caira 
Declaration and America’s ‘‘announced anti-imperialistic policy’’ growing ` 
out of World War II. Secretary of State Acheson, however, in answering 
Senator Hickenlooper, still said the agreement was not in violation of 
international agreements, but he admitted that the United States did use 
‘efforts’? to get China’s concurrence and ‘‘the matters concerned in this 
agreement are extra-territorial rights.’’ 33 

The fulfillment of Soviet claims in Manchuria paved the way for Soviet 
domination and encroachment in that area and other parts of China. 
Secretary of State Dean Acheson was correct when he stated in an address 
before the National Press Club on January 12, 1950: 

What is happening in China is that the Soviet Union is detaching 
the northern provinces (areas) of China from China and is attaching 
them to the Soviet Union. This process is complete in Outer Mongolia 
and in Sinkiang, there are very happy reports coming from Soviet 
agents to Moscow. This is what is going on. It is the detachment of 
these whole areas, vast areas—populated by Chinese—the detachment 
of these areas from China and their attachment to the Soviet Union.* 

Ambassador Warren R. Austin declared at the United Nations on Novem- 
ber 28, 1950: 

The preservation of China’s territorial and administrative entity 
has been a major tenet of American policy ever since relations were 
first established between the two governments in 1844 by the Treaty 
of Wanghia. The American record of support to the Chinese govern- 
ment against the imperialist pressures of Russia and Japan is well 
known. ... 

32 Dept. of State Bulletin, Vol. 9, No. 232 (Dec. 4, 1943), p. 383; this JOURNAL, Supp., 
Vol. 38 (1944), p..8. 

33 MacArthur Hearings, op. cit., Part 3, p. 1885. 

34 The New York Times, Jan. 13, 1950. 
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The Open-Door notes of Secretary of State John Hay in 1899 awoke 
the world’s conscience to an appreciation of the menace of Russian 
imperialist pressure on Manchuria. United States’ efforts to support 
Chinese sovereignty over Manchuria have not relaxed since that time. _ 
This policy was not relaxed when Russian imperialism was replaced 
by Japanese imperialism in 1905. This policy was not relaxed when 
the Japanese imperialism was replaced in turn by the new Soviet im- 
perialism in 1945.5" 

If this is true, certainly the Yalta Agreemert concerning China is not 
in accordance with the spirit and principles of American traditional policy 
in China. 

The Yalta Agreement, an executive agreement, may, like a treaty, be- 
come invalid through the expiration of its time-limit. But it provided no 
special time-limit. It may be void through non-performance of its speci- 
fied purposes. Some of the Yalta provisions concerning the Manchurian 
railroads and the two ports in Manchuria have been fulfilled by the Sino- 
Soviet Treaty and Agreements of August 14, 1945.2° However, the guaran- 
tee of the independence of Outer Mongolia is unqualified, as neither the 
duration nor the method of the guarantee is mentioned in the agreement. 


THE JAPANESE PEACE TREATY 


As has been pointed out previously, the Far Eastern Agreement signed 
at Yalta is officially called ‘‘The Agreement Regarding Japan.’’ It, there- 
fore, had a great bearing on the Peace Treaty which was signed with Japan 
at San Francisco by forty-nine nations on September 8, 1951. For instance, 
Section 3 of the Yalta Agreement stated that ‘‘The Kurile Islands shall be 
handed over to the Soviet Union’’; and Section 2(a) of the same agreement 
stipulated that ‘‘the southern part of Sakhalin as well as all the islands 
adjacent to it shall be returned to the Soviet Union.’’ On the other hand, 
Section (c) of Article 2 of Chapter II of the Japanese Peace Treaty con- 
cerning territory provides: 


Japan renounces all right, title and claim to the Kurile Islands, and 
to that portion of Sakhalin and the islands adjacent to it over which 
Japan acquired sovereignty as a consequence of the Treaty of Ports- 
mouth of September 5, 1905.37 

Such a treaty provision gives the Soviet Union more legal ground than 
did the Yalta Agreement, because it presents the impression that Japan 
acquired: all these islands only as a consequence of the Treaty of Ports- 
mouth. This is hardly substantiated by history. It is also in direct con- 
tradiction to previous American interpretations of the status of the islands. 
Edward Stettinius, Secretary of State, wrote: 

35 Ibid., Nov. 29, 1950. 

36 Dept. of State Bulletin, Vol. 14, No. 345 (Feb. 10, 1946), p. 201; this JOURNAL, 
Supp., Vol. 40 (1946), p. 51. 

37 Department of State Bulletin, Vol. 25, No. 635 (Aug. 27, 1951), p. 349. See also De- 
partment of State Publication 4330. 
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The Kurile Islands, of course, were Japanese territory before the 
Russo-Japanese War ‘of 1904. During the nineteenth century both 
Russia and Japan had laid claims to the Kuriles, and Japanese owner- 
ship was recognized near the close of the century.*® 


In spite of the fact that in the Japanese Peace Treaty, Japan renounced 
her legal title and claim to the Kurile Islands and the southern part of 
Sakhalin, the Soviet Union was still not satisfied with these provisions, be- 
cause the treaty did not specifically mention that these islands should be 
transferred to the Soviet Union. Andrei A. Gromyko, Soviet Delegate 
to the San Francisco Conference, alleged: 


The Soviet delegation has already drawn the attention of the con- 
ference to the inadmissibility of a situation under which the draft 
peace treaty with Japan fails to state that Japan should recognize the 
sovereignty of the Soviet Union over the southern part of Sakhalin 
and the Kurile Islands. The draft is in flagrant contradiction with 
the obligations assumed by the United States and Great Britain with 
regard to these territories under the Yalta Agreement.*° 


Since the Soviet Union, together with Czechoslovakia and Poland, re- 
fused to sign this treaty, the Soviet Union is not bound to observe its pro- . 
visions. 

On the other hand, John Foster Dulles, chief architect of the Japanese 
Peace Treaty, though he did not deny the ‘‘rights’’ which the Soviet Union 
could claim from the Yalta Agreement, implied that the Soviet Union by its 
non-fulfillment of the agreement could not expect other parties to fulfill 
the Soviet claims. In reply to the various Soviet charges, Dulles stated: 


As regards South Sakhalin and the Kurile Islands, the treaty car-. 
ries out the provisions of the Potsdam surrender terms, the only 
agreement by which Japan and the Allied Powers as a whole are 
bound. So long as other Governments have rights under the Yalta 
Agreement which the Soviet Union has not fulfilled, there is at least 
question as to whether the Soviet Union can, with ‘‘clean hands,’’ de- 
mand fulfillment of the parts of that agreement it likes.*° 


Shigeru Yoshida, Japanese Prime Minister, in accepting the Peace Treaty, 
however, tried to clarify the false impressions, which had been created by 
the Yalta Agreement, the statements of the Soviet Delegate and the Japan- 
ese Treaty provisions, that the Kurile Islands and Sakhalin had only been 
acquired by Japan since 1905. Thus the Japanese Prime Minister in 
rather strong language declared: 


With respect to the Kuriles and South Saghalien (Sadkhalin), the 
Soviet Delegate spoke the other day as though Japan had grabbed them 


38 Roosevelt and the Russians (New York, 1949), p. 93, footnote. 

39 The New York Times, Sept. 9, 1951; New Times (Moscow), Supp., No. 37, Sept. 12,- 
1951, p. 19. 

40 The New York Times, Sept. 4, 1951; Department of State Bulletin, Vol. 25, No. 
638 (Sept. 17, 1951), p. 462. 
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by aggression. To state the truth, Japan’s ownership of the South 
Kuriles was never disputed by the Czarist Government, while the. ex- 
change of South Saghalien for tne North Kuriles between Russia and 
Japan was agreed upon in 1875 between the two governments through 
diplomatic negotiations. It was under the treaty of 1905 concluded 
through the intermediary of President Theodore Roosevelt of the 
United States that South Saghalien became also Japanese territory. 

Both Saghalien and the North and South Kuriles were placed under 
Soviet protection as of September 20, 1945, shortly after Japan’s sur- 
render. Even the islands of Habomai and Shikotan, constituting 
part of Hokkaodo, one of Japan’s four main islands, are still bemig 
occupied by Soviet forces.“ 


Consequently, conflicting views or interpretations concerning the legal 
status of the Kurile Islands and Scuth Sakhalin are still prevailing, al- 
though these islands are now under actual military occupation of the Soviet 
Union. Thus, the question of the status of the islands, together with other 
` questions concerning the Japanese Peace Treaty, should be examined and 
scrutinized before the consent of the United States Senate is given to 
the treaty. 

Another important question pertaining to the ratification of the Japanese 
Peace Treaty by the United States Senate is the reported concern of some 
Senators that, because China was not invited to the San Francisco Confer- 
ence, Japan might sign a separate peace treaty with Communist China. 
Tf this is the case, it would mean that Japan would side with the Communist 
bloc in Asia, which would then occupy the most predominant position in 
the Pacific. Yet legally speaking, as soon as this Peace Treaty is ratified 
by Japan and the other signatories, Japan, as a new independent sovereign 
nation, could sign a peace treaty with either the ‘‘People’s Republic of ~ 
China’’ or the ‘‘Republice of China.” On August 29, 1951, Secretary of 
State Dean Acheson told pressmen that the Peace Treaty with Japan did 
not carry any assurance that Japan would not sign a separate peace treaty 
with Communist China. He was quoted by the press as saying that the 
Japanese ‘‘have great freedom to determine with whom they shall enter 
treaty relations.” 4- ` 

Under these circumstances, a paradoxical situation has eee created by 
the legal and political possibilities confronting Japan, which she has as 
yet been unwilling to face. Prime Minister Yoshida in the latter part of 
August, 1951, told the Japanese Diet that the signing of a peace treaty with 
China was a question to be decided by the Allies. Now, since the Allies, 
including the United Kingdom and the United States, left this question to 
be decided by Japan, a further complicated situation may be developed as 
a consequence of the exclusion of China from the Japanese Peace Con- 
ference. 


41 The Washington Evening Star, Sept. 8, 1951. The text of the Yoshida statement is 
not printed in the New York Times. 42 The New York Times, Aug. 30, 1951. 
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In executing and defending the policy of the exclusion of China from the 
Japanese Peace Conference, the Office of Publie Affairs of the Department 
of State in September, 1951, in a pamphlet entitled ‘‘Background of 
Japanese Peace Conference, San Francisco, September 1951,” presented - 
the following argument: 


China was not invited for a reason as practical as it was obvious. 
Roughly half of the participating countries would not agree to sign 
any treaty at the same table with the National Government, the Re- 
public of China. The other half, including the United States, would 
not sign with the Chinese Communist regime.*® 


As a matter of fact, out of the fifty-three nations which attended the Con- 
ference only eight nations had recognized Communist China. These were 
Czechoslovakia, Indonesia, Norway, Pakistan, Poland, The Netherlands, 
the United Kingdom and the U.S.S.R. Prior to the opening of the Japanese 
Peace Conference, the National Government of the Republic of China de- 
clared that any agreement made at San Francisco without China’s partici- 
pation and consent would not be binding upon the Chinese Government 
and people. It further announced that any Japanese Peace Treaty signed 
by other nations should not prejudice the rights and interests of China. 


Tue “ VALIDITY” or THE YALTA AGREEMENT 


As to the validity of the Yalta Agreement, it is interesting to learn what 
the late James Forrestal wrote in his Diaries under date of April 28, 1945, 
about President Truman’s views on the Yalta Agreement: 


The President said that he was seeing Molotov within the hour and 
that he proposed to put it to him quite bluntly that. ... He said 
that if one part of the agreements which they had entered with Presi- 
dent Roosevelt at Yalta were breached he (the President) would con- 
sider that the entire Yalta Agreement was no longer binding on any 
of the parties interested.** 


Now the question is whether or not the present Administration considers 
‘that the Soviet Union has violated the terms of the Yalta Agreement. Ap- 
parently, this is primarily a political decision, rather than a legal one. 
However, Averell Harriman, who personally played an important part in 
the discussion and formulation of the Yalta terms and who has become a 
Special Assistant to President Truman for Foreign Affairs, more than 
twice openly expressed his opinion that there was nothing wrong with the 
Yalta Agreement, and that many of the unhappy world events and inter- 
national tensions are largely due to the non-fulfillment and violation of the 
Yalta Agreement on the part of the. Soviet Union. Harriman first ex- 


43 Page 2 of the quoted document issued by the State Department as an official docu- 
ment circulated to the public. 
44 The Forrestal Diaries,’ The New York Herald Tribune, Sept. 28, 1951. 
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pressed this idea at the nineteenth Annual Herald Tribune Forum in Octo- 
ber, 1950, and again repeated it to the MacArthur Hearings Committee of 
the Senate in the form of a letter addressed to its Chairman, Senator Rich- 
ard B. Russell, in August, 1951.5 . In a more official manner, replying to 
an inquiry of the Senate, President Truman transmitted a report from the 
State Department to the Senate on June 2, 1948,** declaring that the Soviet 
Union had violated international agreements thirty-five times since 1945, 
including the Yalta Agreement. 

In view of the semi-official and official expressions of the American Gov- 
ernment concerning the ‘‘validity’’ of the Yalta Agreement, the United 
States could legally consider itself no longer bound by the various Yalta 
understandings, especially ‘‘The Agreement Regarding Japan.’’ It seems 
clear, however, that the continuation of this agreement will be mainly de- 
termined by political, military, economic and other practical factors rather 
than only by legal points. Similarly it will be true that the future ratifi- 
cation of the Japanese Peace Treaty by the United States will also depend 
very much not only on legal but political considerations. 

In considering the Yalta Agreement as a whole, however, its legal aspects 
and implications deserve careful examination. This is because this ‘‘Lead- 
ers’ Agreement’’ was signed in such an unusual manner, as has been pointed 
out; because it assumed the acceptance by an ally of the claims of another 
ally; because it is at variance with several outstanding international agree- 
ments such as the Nine-Power Treaty, the Sino-Soviet Treaty of 1924, the 
Atlantie Charter, and the Cairo Declaration; and because it also involves 
the Japanese Peace Treaty as well as the very ‘‘validity’’ of the Yalta 
Agreement itself. Furthermore, the constitutionality of the Yalta Agree- 
ment has been raised by some members of the Senate who questioned the 
authority of the President of the United States of America, as a ‘‘Leader’”’ 
of one of the ‘‘Three Great Powers.’’ The questions of ratification, duration 
and abrogation of this agreement are still cloudy. Such loopholes may lead 
to further legal and political complications in international relations. 


45 Department of State Bulletin, Vol. 25, No. 636 (Sept. 3, 1951), pp. 371-879. 
46 U. S. Senate Report, No. 1440 (Washington, 1948). 


PROPOSAL FOR AN INTERNATIONAL CRIMINAL COURT 


By Quincy WRIcHT 


Of the Board of Editors 


The Committee on International Criminal Jurisdiction appointed by 
the General Assembly of the United Nations met in Geneva in August, 1951. 
Its report, accompanied by a Draft Statute for an International Criminal 
Court, has been submitted to the governments of Member States for com- 
ment before June 1, 1952. The draft statute and the comments thereon 


by governments will be considered by the Seventh General Assembly in 
1952. 

The report and draft raise gestions concerning (1) the purpose of an 
international criminal court, (2) the appropriate procedures for establish- 
ing it, (3) the proper scope of its jurisdiction, and (4) the law which it will 
apply. Indecision on these points was exhibited by the closely divided 
votes and numerous abstentions on many articles of the draft and by the 
fact that its detailed provisions tend to nullify its apparent purposes. In- 
decision on these points has also been manifested in the discussions on more 
than a dozen official and unofficial proposals and drafts on the subject of 
an international criminal court during the past thirty years.? 


1U.N. Doe. A/AC.48/4, Sept. 5, 1951. The text of the draft statute is reprinted in 
the Supplement to this JOURNAL, p. 1. 

2 This material has been conveniently assembled in a pamphlet, prepared by the Secre- 
tariat of the United Nations and utilized by the Geneva meeting, entitled ‘‘ Historical 
Survey of the Question of International Criminal Jurisdiction’? (Lake Success, 1949). 
This pamphlet discusses and reprints texts concerning the. proposal at the Paris Peace 
Conference for Tribunals to Try the Kaiser and World Criminals (1919), the proposal 
for a High Court of International Justice made by the Advisory Committee of Jurists 
which framed the Statute of the Permanent Court of International Justice (1920), the 
Geneva Convention for an International Criminal Court to Punish Acts of Terrorism 
(1937), the proposal for a court to try war criminals ptepared by the United Nations 
War Crimes Commission (1944), the Statute and Opinion of the Nuremberg Tribunal 
(1945), the Statute and Opinion of the Tokyo Tribunal (1946), discussion in the Gen- 
eral Assembly, in the International Law Commission, and in other United Nations organs 
of a tribunal to implement the ‘‘ Nuremberg Principles’? (1947), and discussions and 
proposals in United Nations organs of a tribunal to punish the crime of genocide (1948). 
In addition, unofficial proposals such as those made by the International Law Associa- 
tion (1927), the Interparliamentary Union (1925), the International Congress of Penal 
Law (1926), the London International Assembly (1943), and the International Com- 
mission for Penal Reconstruction and Development (1942) are considered. See also 
Manley O. Hudson, International Tribunals, Past and Future (Washington, 1944), pp. 
180 ff.; and V, V. Pella, Memorandum on Establishment of an International Criminal 
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The active interest in the subject since World War I reaches back to dis- 
cussions of international criminal law in the Middle Ages, in the works of 
the classical writers on international law, and in the opinions of judges 
and jurists of the seventeenth and eighteenth centuries. The wide ac- 
ceptance of a concept of state sovereignty which excluded individuals as 
subjects of international law discouraged discussion of the subject during 
the period between the Napoleonic and World Wars. This nineteenth- 
century attitude was indicated by Lord Eldon’s comment on the problem 
of dealing with Napoleon after Waterloo: ‘‘If Buonaparte is to be consid- 
ered as a French subject, his imprisonment after peace is rather to be justi- 
fied upon his case forming an exception to general rules of the law of 
nations than by any stated rule of that law.’’ Eldon thought it was pos- 
sible to consider Napoleon as neither a French subject entitled to the pro- 
tection of France nor a rebel against France subject to prosecution only 
by France, but as king of Elba, which would make him ‘‘a distinct substan- ` 
tive enemy independent of any relations to the sovereign of France.’’ 
With this conception, as a conquered enemy, Britain could treat him as ex- 
pediency required.* Another theory was discussed by which Napoleon 
would have been treated as an offender against the law of nations, but 
Eldon’s position, which was adopted by the British Government,’ was 
characteristic of the dawning nineteenth century and is in marked contrast 
to. the position of the Nuremberg Charter and the Nuremberg Tribunal 
that the defendants were criminally liable under international law what- 
ever their relations to Germany, and that no legislation or act of state of 
Germany could qualify that liability.® 


Court, U.N. Doe. A/AC.48/3, July 17, 1951, and ‘‘Towards an International Criminal 
Court,’’ this JOURNAL, Vol. 44 (1950), p. 37. 

3 Quincey Wright, ‘‘ War Criminals,’’ this JOURNAL, Vol. 39 (1945), pp. 262 ff.; ‘‘The 
Law of the Nuremberg Trial,’’ ibid., Vol. 41 (1947), p. 55. 

4J. H. Stewart, ‘‘The Imprisonment of Napoleon: A Legal Opinion by Lord Eldon,’’ 
this JOURNAL, Vol. 45 (1951), pp. 574, 576. 

5 The report of the Commission of the Powers on May 12, 1815, before Waterloo, de- 
clared that by violating the convention which established him in Elba, Napoleon became 
‘fan enemy and a disturber of the tranquillity of the world . . . liable to publie venge- 
ance,’’ British and Foreign State Papers, Vol. 3, p. 200. Actually he was kept on St. 
Helena as a permanent prisoner of war in conformity with Eldon’s theory. See Q. 
Wright, ‘‘The Legal Liability of the Kaiser,’’ American Political Science Review, Vol. 
30 (February, 1919), p. 127. 

6<¢, . , the very essence of the Charter is that individuals have international duties 
which transcend the national obligations of obedience imposed by the individual state. 
He who violates the laws of war cannot obtain immunity while acting in pursuance of the 
authority of the state if the state in authorizing action moves outside its competence 
under international law.’’ Judgment of the International Military Tribunal, interpret- 
ing Articles VII and VIII of its Charter of August 8, 1945, Trials before the Interna- 
tional Military Tribunal, Nuremberg, 1947, Vol. I, pp. 12, 223; this JOURNAL, Vol. 41 
(1947), p. 221. See comments in U. N. International Law Commission and Sixth Com- 
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The contrast between these two points of view no doubt accounts for the 
great variety in the concepts of international criminal law and interna- 
tional criminal jurisdiction manifested in the proposals made during the 
inter-war period. International lawyers, trained tc regard their discipline 
as interested in the individual only as an ‘‘object’’ of international law or 
as an aspect of state interest, have found it difficult to adjust their thinking 
to pressures of politics and opinion insistent that the individual shall be 
considered a ‘‘subject’’ of international law, and consequently that inter- 
national institutions shall be established to protect his ‘‘human rights and 
fundamental freedoms’’ against impairment even by his own state, and to 
punish his offenses against peace and humanity even if his own state seeks: 
to protect him. The report of the Geneva meeting exhibits the influence 
of these conflicting points of view. 

The provisions of the draft statute which deal with the organization and 
procedure of the proposed court will probably arouse little controversy. 
The organization follows in a general way the Statute of the International 
Court of Justice, although there are to be only nine judges instead of $. 
fifteen, election is to be by a majority of those voting at a meeting of rep-- 
resentatives of the parties to the statute, and the expenses of the court 
are to be paid from a fund provided by those states. The court is to be 
‘‘permanent,’’ but it is not anticipated that the judges will devote full 
time to it and they are to be paid only per diems while in service. Apart 
from the court itself the draft statute provides for a ‘‘Committing Author- 
ity,’’ organized like the court, to certify whether the evidence justifies in- 
dictment of the person accused. It provides for a ‘‘Prosecuting Attorney”? 
chosen, after such certificate has been issued, by a panel of ten persons 
selected at a meeting of the parties to the statute, to file the indictment and 
to conduet the prosecution. A ‘‘Board of Clemency’’ with powers of par- 
don, parole, and suspension or reduction of sentences is also provided. It 
is to be composed of five members selected by the parties to the convention. 
These organizational arrangements in general make the proposed court 
less dependent upon the United Nations than is the International Court of 
Justice. If there were an expectation of wide ratification of the proposed 
statute it would seem preferable to utilize organs of the United Nations to 
select the members of the court and other agencies and to provide the bud- 
get, thus making the court an organ of the world community as a whole. 
If such an expectation does not exist, it may well be argued that the time 
is not yet ripe to establish an International Criminal Court. 

The trial procedure provided by the statute utilizes the experience of 
the Nuremberg Tribunal. There is to be no jury, but detailed provisions 
are designed to ensure fair trial. Judgments and sentences require a 
majority of the judges participating. In other decisions of the court a 





mittee of the General Assembly, 1950, Yuen-li Liang, this JOURNAL, Vol. 45 (1951), 
pp. 515-520. 


PROPOSAL FOR AN INTERNATIONAL CRIMINAL COURT 63 


tie is to be dissolved by the vote of the presiding judge. Dissenting opin- 
ions are allowed. Decisions may be revised on discovery of new and de- 
cisive facts. 

1. The Purpose of an International Criminal Court. There can be 
little doubt but that the recent movement for an International Criminal 
Court has the object of assuring the punishment of individuals for acts 
which world opinion regards as peculiarly destructive of international 
peace and order, peculiarly shocking to the conscience of mankind, and 
peculiarly likely to escape punishment by national authority. This idea 
was indicated by the proposal of the Advisory Committee of Jurists of 
1920 for a ‘‘high court of international justice for the purpose of trying 

* crimes against international public order, and against the universal law of 
nations,’’ and also by the competence of the Nuremberg and Tokyo tribu- 
nals to punish offenses against peace and against humanity as well as 

, against the law of war. The Kaiser in 1914 and the Nazi, Fascist, and 
Japanese leaders after 1939 were deemed by predominant world opinion to 
be responsible for initiating world wars of extraordinary destructiveness, 
and many of their military and civilian officials were deemed responsible for 
breaches of the law of war, for mass massacres, and for destruction of 

ı whole races, crimes thought to transcend the alleged atrocities of Tamer- 

(Chey iain or Ghengis Khan. More recently some of the activities of the Soviet 
powulers have been similarly characterized. 

The concepts of peace and human dignity rooted in classical and Christian 
ethics in the West and in the great religions of the Hast had been rudely 
shocked, and a widespread sentiment had developed that provision must be 
made to assure punishment for such atrocities. Yet inasmuch as experi- 
ence had shown that they were likely to be tolerated or even ordered by 
governments acting in the name of the state, those guilty would often not 
be punished by the authority of the state whose nationals were accused or 
in whose territory the acts took place. Punishment for such crimes could, 
therefore, be assured in the future only by trial under the authority of the 

i world society applying international law. 

It is true, during the inter-war period few jurists went so far as to demand 
a permanent world court to punish all crimes against the law of nations. 
The tribunals proposed or actually established were in most cases ad hoc. 
Their jurisdiction was confined to persons only on one side of the war, and 
only particular offenses defined in special treaties were to be dealt with. 
However, such special arrangements left much to be desired from the point 
of view of abstract justice; consequently, once world organizations like the 
League of Nations and the United Nations were created, the jural con- 
science saw that the principle latent in these special arrangements could 
only be satisfied by a permanent tribunal acting under authority of the 

T world society to punish all persons guilty of offenses against the law of na- 

tions, irrespective of the policy or law of any particular state. 
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While the demand for such a court arose primarily because of the wide- 
spread sentiment that justice demanded retribution for such serious crimes, 
this demand was buttressed by those who felt that stability and order in a 
rapidly shrinking world with weapons of increasing destructiveness re- 
quired a more effective legal order, and that this would only be possible 
with a more integrated world society. They felt that a universal criminal 
law enforced by an international tribunal with general jurisdiction would 
contribute to both of these ends. International law, it was thought, would 
be better observed and more respected if the individuals responsible for 
its violation were criminally liable,” and the world society would become 
better integrated if its members were made continuously and vividly aware , 
of its basic values by enforcement of criminal law manifesting those values.® 
Deterrence of potential lawbreakers and vindication of the law appeared 
to be objectives, to which an international criminal court would contribute, 
no less important than retribution for those guilty. 

There were obvious difficulties in the path of this achievement. While 
the establishment and effective activity of an international criminal court 
might make people aware of the world society and stimulate its solidarity 
and integration, yet so long as national sentiments were actually more 
vigorous than sentiments of world citizenship it might prove difficult for 
such a court to function effectively. Its writ might be ignored in states 
whose governments were conniving in crimes against the law of nations, 
and its efforts to punish individuals, especially heads of governments in 
such states, might accentuate tensions and interfere with efforts of diplo- 
mats or United Nations organs to conciliate and adjust controversies and to 
prevent hostilities. There was therefore grave danger that an interna- 
tional criminal court of a kind satisfying to the legal conscience would prove 
to be either incapable of functioning and so an object of contempt derogat- 
ing from respect for law or, insofar as it did function, an interference with 
the pacifying efforts of diplomacy and the United Nations. To these gen- 
eral considerations was added the fear in the particular situation that the 
court and the development of international criminal law might provide the 
Soviet Government with opportunities for propaganda, for the promotion 
of disillusionment, and for the corruption of justice. That government 
or its satellites might, it was feared, make false charges before the tribunal, 
introduce novel crimes or interpretations, or convict innocent persons in 
their own tribunals on the allegation that they had committed offenses 
against the law of nations. This lack of confidence in the acceptance of 

. Civilized standards of justice by the governments in a large area of the world 


7 ‘í Crimes against international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the provisions of inter- 
national law be enforced.’’? ‘Trials before the International Military Tribunal, Nurem- 
berg, Vol. I, p. 223. 

8 Q. Wright, A Study of War (Chicago, 1942), p. 1345. 
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was doubtless a major factor in the hesitation of some representatives in 
the Geneva Committee to indorse the project. Even those who generally 
favored the project admitted that an International Criminal Court must be 
guided by political prudence and should not attempt to visit retribution 
upon every person guilty of any international crime. There must there- 
fore be qualifications, they insisted, upon the court’s jurisdiction and upon 
the process of indictment to permit political considerations to enter into 
the process, 

It may be assumed that a system o? criminal law cannot be enforced ef- 
fectively unless there is reasonable consensus in the society as to the of- 
fenses which should be punished and the procedure of trial, and also mu- 
tual confidence that this consensus will be observed in good faith by all 
members of the society except the occasional criminal. If nine-tenths of 
the members of a society sincerely support a system of criminal law and 
procedure it is not difficult to organize that system so that it will be gen- 
erally observed. Such a system will strengthen the society and its law. 
Past offenses will be punished and potential lawbreakers will be deterred. 
If, however, half of the members of a society believe that the other half is 
actually or potentially criminal, conditions are unfavorable for the func- 
tioning of a system of criminal law, and the society is likely to disinte- 
grate.® > $ 

The present writer will not attempt to weigh the validity under present 
conditions of these considerations. They promoted skepticism among sev- 
eral members of the Committee as to the expediency of the project on which 
the Geneva Committee was engaged and resulted in insistence by many ~ 
that the competence of the court should be greatly qualified*® The pur- 
pose of this comment is rather to indicate certain features of the proposal so 
inconsistent with what appears to be the fundamental purpose of an Inter- 
national Criminal Court that it could hardly function satisfactorily even 
if the political and social conditions of the society of nations became more 
favorable. - 

2, Procedure for Establishing the Court. The draft statute is in the 
form of a convention and would apply only to the states that became parties. 
The.Committee recognized that it would be preferable to establish the 
court by amendment of the United Nations Charter making it a principal 
organ of the United Nations. It was, however, clear that such an amend- 
ment is at the present time impracticable. As an alternative, establish- 
ment of the court by resolution of the General-Assembly was suggested, 


9 Report (op. cit. note 1), pars. 10, 14, 20, 103. 

10 At its second session the International Law Commission voted, eight to one, with 
two abstentions, that the establishment of an international criminal court was desirable, 
and, by a vote of seven to three, with one abstention, that it was possible. See Yuen-li 
Liang, ‘‘Notes on Legal Questions Concerning the Unitecé Nations,’’ this JOURNAL, Vol. 
45 (1951), p. 524; also report of Commission, ibid., Supp., Vol. 44 (1950), p. 134. 
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but it was feared that the court in that case could only be a subsidiary 
organ of the Assembly, limited to the competence of the Assembly which 
probably Jacked power to administer justice, and subject, in any case, to 
political interference by the General Assembly... These arguments seem 
to the present writer of doubtful validity.. Legislative bodies have often 
established courts, though they themselves lack power to administer jus- 
tice, and the courts, once established, they have not often interfered with 
the courts’ activity.? The General Assembly has established a United 
Nations Administrative Tribunal, a United Nations Tribunal in Libya, 
and other agencies with somewhat independent powers over individuals, 
such as the United Nations High Commissioner for Refugees. It seems 
probable that the Assembly’s broad powers to encourage the progressive 
development of international law and the peaceful adjustment of situa- 
tions permits it to establish an International Criminal Court and to appro- 
priate funds to maintain such an institution. 

In the opinion of the writer the Committee did not sufficiently appreciate 
the radical difference, in respect to international law, of a tribunal with 
jurisdiction over states from a tribunal with jurisdiction only over indi- 
viduals. It is a rule of international law that no state can be sued without 
its consent; consequently, a court designed to have jurisdiction over states 
cannot function without consent of all states subjezt to its jurisdiction. 
International law, however, seems to permit any state to exercise criminal 
jurisdiction over individuals whom it has in its custody, whatever their 
nationality or wherever the crime was committed, if they are charged with 
an offense against the law of nations. This is certainly true of piracy and 
was asserted by the Nuremberg Tribunal to apply to the offenses defined 
in its Charter. If a single state can establish a tribunal with a universal 
criminal jurisdiction over such offenses, it would seem that the large num- 
ber of states collectively organized in the General Assembly of the United 
Nations can do so.18 

The only problems of general international law involved, therefore, con- 
cern the definition of offenses against the law of nations subject to this 


11 Report, par. 21. 

12 The Congress of the United States, for example, is constitutionally prohibited from 
exercising judicial power, yet it has established and maintains, with exception of the 
Supreme Court, the Federal judicial system. 

13 ‘í The Signatory Powers created this Tribunal, define] the law it was to administer, 
and made regulations for the proper conduet of the Trial. In doing so, they have done 
together what any one of them might have done singly; for it is not to be doubted that 
any nation has the right thus to set up special courts to administer [international erim- 
inal] law.’’ Trial of Major War Criminals, Vol. I, p. 218. The context indicates that 
the words in brackets were implied. International law does qualify the right of 
states to exercise criminal jurisdiction over aliens for offenses committed abroad other 
than offenses against the law of nations. Harvard Research in International Law, 
Draft Convention on Jurisdiction with Respect to Crime, this JouRNAL, Supp., Vol. 29 
(1935), pp. 439 f. 


PROPOSAL FOR AN INTERNATIONAL CRIMINAL COURT 67 


universal jurisdiction, and the procedure by which the tribunal may ob- 
tain custody of the accused and the presence of witnesses. These problems 
could best be solved by the acceptance by all states of a code of interna- 
tional criminal law and of obligations to assist the court by extraditing 
persons indicted for such offenses and by responding to requests for wit- 
nesses residing in their territory. It is doubtless true that some offenses 
against the law of nations are sufficiently defined by customary interna- 
tional law to give a universal jurisdiction and it may also be that Members 
of the United Nations, or even non-Members, are already under obligations 
to assist an international criminal court established by the United Nations 
in performing its functions insofar as they relate to the maintenance of 
international peace and security.** Nevertheless, explicit international 
obligations on these points seem desirable.*® 

The Committee recognized the weakness of a tribunal established by a 
special convention. If the convention were not widely ratified the court 
would not command wide respect and could not claim the co-operation of 
non-participating governments in obtaining witnesses and the custody of 
accused persons. It could not, therefore, deal with all persons guilty of 
grave international offenses, and the objections urged against the Nurem- 
berg and other ad hoc tribunals with limited competence would be ap- 
plicable.** If, on the other hand, the court were established by the Gen- 
eral Assembly, it would have behind it the prestige of the United Nations 
and, as an institution one of whose objects would be the prevention and 
deterrence of aggression, it could claim the assistance of all states in anon 
it undertook to enforce international criminal law. 

3. Jurisdiction of the Tribunal. Apart from qualifications of the com- 
petence of the proposed court arising from the fact that many states may 
not ratify the statute, that instrument includes other limitations upon its 
competence. Little objection will be taken to the limitation of its juris- 
diction to the trial of ‘‘natural persons,’’ thus excluding states and cor- 
porations. There are both theoretical and practical grounds for excluding 
the concept of criminal liability from such artificial persons. Although 
some systems of criminal law do not make this distinction, it has generally 
been accepted in international law.’ The draft statute provides that nat- 
ural persons may include ‘‘ persons who have acted as Head of State or agent 
of government.’’?® The use of the past tense seems to exclude persons 
who at the moment are exercising such functions, but the explanatory 
comment leaves some doubt whether this was the intention. In principle, 


14 Under United Nations Charter, Art. II, pars. 5 and 6. 

15 See below, notes 29, 30, 31. 

16 Q. Wright, ‘‘The Law of the Nuremberg Trials,’’ this JOURNAL, Vol. 41 (1947), pp. 
45-46. 

17 M. O. Hudson, International Tribunals, p. 180; Q. Wright, A Study of War, p. 914. 

18 Art. 25. 18 Report, par. 90. 
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it would seem that officials actively engaged in criminal activities should 
be liable to indictment.” 

Other conditions attached to the exercise of jurisdiction by the court are 
so extensive as to make it highly probable that many important interna- 
tional criminals would escape. According to Article 1, the court is estab- 
lished ‘‘to try persons accused of crimes under international law, as may 
be provided in conventions or special agreements’? among the parties to 
the statute. Thus the court acquires no jurisdiction from the statute it- 
self. Article 26, however, authorizes the parties to confer jurisdiction 
upon it ‘‘by convention or, with respect to a particular case, by special 
agreement or by unilateral declaration,’’ provided the General Assembly 
of the United Nations approves.” 

Article 27 forbids the trial of any person ‘‘unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a national 
and by the State or States in which the crime is. alleged to have been com- 
mitted.” This provision permits a government, by refusing to extend 
jurisdiction, to exempt its officials or nationals accused of international 
crimes from trial and thus does away with the principle, accepted in the 
Nuremberg Charter, that international criminal law is superior to national 
legislation. 

Article 29 provides that proceedings may be instituted only by the 
General Assembly, by any organization of states authorized by the As- 
sembly, or by a state party to the convention in respect to ofenses over 
which it has conferred jurisdiction upon the court. The person accused 
would, of course, have to be indicted with approval of the ‘‘Committing 
Authority’’ before the trial could begin. In view of the occasional polit- 
ical inexpediency of proceeding with indictment or trial while the United 
Nations is engaged in conciliatory efforts, question may be raised as to the 
provision permitting a single state to initiate action. It might be well to 
permit only the General Assembly, which presumably would give due 
weight to such considerations, to initiate proceedings, f 

The court may request national authorities to assist it, as by extraditing 
the person indicted, but those authorities are not obliged to respond except 
‘insofar as their state has agreed to do so by a special convention or other 
instrument.” 

The requirement that all states interested in the accused by virtue of. 
. his nationality or the situs of his alleged crime must have conferred juris- 
diction on the court, and that the state interested in him by virtue of his 
present residence is free to give him asylum unless it has agreed to extra- 


20 This was provided in the Nuremberg Charter (Art. VII), though in fact the de- 
fendants at Nuremberg and Tokyo were ex-officials and this would usually’ be the case. 
21 Art, 28. This was inserted to prevent a few states from making agreements among 
themselves to confer jurisdiction upon the court for unimportant or novel types of crime. 
22 Art. 31. 
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dite him, would probably mean that the court would often lack jurisdiction 
to deal with an international crime. It seems quite probable that in most 
important crimes one or the other of these states would not have conferred 
jurisdiction. An international criminal court incapable of exercising 
jurisdiction over many important international crimes would lack in either _ 
prestige or utility. f 

The problem of claims to concurrent jurisdiction by the International 
Criminal Court and a national court cannot arise in the statute as drafted 
because the international court would have jurisdiction only when con- 
ferred by all the states likely to exercise national jurisdiction. If, how- 
ever, the international court were given general jurisdiction over all, or 
specified categories of, offenses against the law of nations, national courts ` 
might sometimes claim concurrent jurisdiction. This problem was solved 
in the proposed court to try crimes of terrorism by giving priority to the 
national courts. The agreement for establishing the Nuremberg Tribu- 
nal stated that ‘‘nothing in this agreement shall prejudice the jurisdiction 
or the powers of any national or occupation court established or to be es- 
tablished in any Allied territory or in Germany for the trial of war crimi- 
nals.’’?* Nevertheless the International Military Tribunal was established 
“‘for the trial of war criminals whose offenses have no particular geograph- 
ical location,’’ = and each of the parties was obliged to take ‘‘the necessary 
steps to make available for the investigation of the charges and trial, the 


major war criminals detained by them who are to be tried by the Inter- |: 


national Military Tribunal.” ?° It was therefore assumed that the indi- 
viduals whom the prosecution agreed should be tried by the international 
tribunal were not to be dealt with in national tribunals. The same gen- 
eral principle was established for the Tokyo Tribunal. j 
If an international criminal court of general jurisdiction were estab- 
lished, it would appear that its competence should supersede that of na- 
tional criminal courts. Only thus could uniformity of punishment for 
offenses against the law of nations be assured and problems of double 
jeopardy be avoided. With this principle, indictment for trial by the 
international court should terminate any local proceedings. Difficulties : 
might arise in case a person thus indicted had already been tried in a 
national court. In interpreting the American Federal system the Supreme 
Court has stated that Federal and State offenses are not necessarily the 
same, even though they involve many of the same facts. Consequently 
trial in a State court does not necessarily preclude prosecution on the same 
facts in a Federal court or vice versa. This gives considerable flexibility 
in the application of the constitutional guarantee against ‘‘double jeop- 
23 Art. 2. See United Nations, Historical Survey of the Question of International 


Criminal Jurisdiction (1949), p. 88. 24 Art. 6. 
25 Art. 1. 26 Art, 8: 
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ardy’’ when the concurrent jurisdictions are not on the same level.” It 
would appear that a similar flexibility might be recognized in case of con- 
currence between national ard international jurisdiction over an offense 
against the law of nations but, because of the doubt whether all national 
jurisdictions are reliable, trial in the international court should have pri- 
ority and should prevent trial on the same facts in a national court. The 
reverse, however, should not be true. Trial in a national court would not 
necessarily preclude subsequent trial in the international tribunal. The 
latter might exercise some discretion taking due cognizance of the double 
jeopardy principle. 

4. The Law Applied. If an international criminal court is to function 
equitably and effectively it should have jurisdiction over all individuals 
who commit any of the specified crimes and all states should be under ob- 
ligation to extradite persons indicted and to assist in securing witnesses 
and evidence. If a code of international criminal law were generally 
adopted, that code should be sufficient to define the court’s jurisdiction. 
All persons accused of violating the code should be subject to trial by the 
international court. 

The proposed statute states that ‘‘The Court shall apply international 
law, including international criminal law, and, where appropriate, national 
law.’’* A suggestion that the sources of, international law enumerated 
in Article 38 of the Statute of the International Court of Justice be in- 
cluded was rejected as unnecessary. It was felt, however, that national 
law would have to be utilized at times as evidence of the expectation of the 
accused in respect to such matters as the effect of superior orders. - 

The International Law Commission has been drafting a code of inter- 
national criminal law and has stated the principles of the Nuremberg 
Trial and produced a Draft Code of Offenses against Peace and Security.” 
The crime of genocide has been defined in a convention which has received 
twenty-eight ratifications. There is considerable difference of opinion as 
to the proper scope of such a code. While the concept of offenses against 
the law of nations has been long recognized and American courts have at 
times regarded the meaning of that term as sufficiently defined by custom 
to permit indictment for an act on the ground that it is in common law an 
offense against the law of nations, yet the present Civergency of opinion 


27 Moore v. Illinois (1852), 14 How. 1319; U. S. v. Lanza (1922), 260 U. B. 377. 
The Harvard Research in Internaticnal Law includes the principle ‘‘non bis in idem’? 
in the case of concurrent jurisdiction between two states (Art. 13), but admits the rule 
is not fully established in customary international law. This JOURNAL, Supp., Vol. 29 
(1935), pp. 602, 607, 615. 28 Art, 2. 

29 This JOURNAL, Supp., Vol. 44 (1950), pp. 125-134, Vol. 45 (1951), pp. 123-132; 
Yuen-li Liang, ‘‘Notes on Legal Questions Concerning the United Nations,’’ this JOUR- 
NAL, Vol. 45 (1951), pp. 514 ff.; United Nations Bulletin, Sept. 1, 1951, p. 230. 

30 In re Henfield, Fed. Cas. 6360; Q. Wright, The Control of American Foreign Re- 
lations (New York, 1922), p. 196. 
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makes it highly desirable that these offenses be concretely defined in a 
generally accepted convention. Elihu Root, as a member of the Advisory 
Committee of Jurists of 1920, thought that unless there is a law to be 
broken there can be no penalties for breaches of it and doubted whether 
international crimes were sufficiently defined by customary international 
law.: The concept of offenses against the law of nations seems to cover 
three distinct typés of crimes.??. Certain offenses injurious to other states, 
such as attacks on diplomatic officers, counterfeiting of foreign currencies, 
filibustering, and propaganda dangerous to foreign governments or to 
peace, have been called offenses against the law of nations on the ground 
that international law requires states to include them in their national 
criminal codes. , 

There are, however, other offenses such as piracy, banditry and breaches 
of the law of war and such offenses as slave-trading and cable-cutting, 
insofar as denounced by general treaty, over which states are permitted by 
international law to exercise a universal jurisdiction, although international 
law may not oblige them to do so. Such offenses are deemed generally 
injurious to mankind, although sometimes they are particularly dangerous 
to the state which provides for their punishment. They have traditionally 
been regarded as the standard type of offenses against the law of nations. 

Finally, there is a class of crimes which has come into particular promi- 
nence in recent years which are deemed to threaten the general stability of 
the family of nations and the general security of mankind. Offenses against 
peace and humanity, such as aggression, terrorism and genocide, are in- 
eluded in this category. International criminal courts established in recent 
times, such as that proposed by the Geneva Convention of 1937 and those 
established at Nuremberg and Tokyo, had a special competence over this 
type of crime. Such crimes have usually had a political character in that 
they have often been initiated or stimulated by governments. They are to- 
day doubtless regarded as the most important type of crime against the law 
of nations and they also are regarded as subject to universal jurisdiction. 
They are of particular importance because it is unlikely that they will be 
adequately dealt with by national tribunals. 

It is believed that an offense against the law of nations may be generally 
defined as an act committed with intent to violate a fundamental interest 
protected by international law or with knowledge that the act will prob- 


31 United Nations, Historical Survey of the Question of International Criminal Juris- 
diction, p. 9. p 5 

32 Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this JOURNAL, Vol. 41 (1947), p. 
57. Distinction has also been made between offenses against the law of war, against 
the law of peace, and against universal law. See Q. Wright, ‘‘War Criminals,’’ tbid., 
Vol. 39 (1945), pp. 274 ff. This resembles the classification in the Nuremberg Charter 
distinguishing offenses against the law of war, against peace, and against humanity. ~ 
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ably violate such an interest, and which may not be adequately punished 
by the exercise of its normal criminal jurisdiction by any state.” 
Conclusion. Doubtless political exigencies, such as efforts to conciliate 
international controversies and to prevent hostilities, require some flexi- 
bility in indicting and prosecuting in an international court persons ac- 
cused of offenses against the law of nations. If, however, the right to 
initiate proceedings is confined to the General Assembly,:it would appear 
` that political considerations can have weight and if, as is true in the draft 
statute, trial must be preceded by indictment with approval of a ‘‘Com- 
mitting Authority,’’ constituted so as to assure judicial impartiality, 
purely political initiatives by the Assembly could not result in the trial 
of persons against whom there were no adequate grounds for prosecution. 
These considerations seem to make it unnecessary from the political point 
of view to require consent to the exercise of jurisdiction by the state of the 
individual’s nationality, the state of the alleged situs of the crime, and the 
state in which the accused has taken refuge. It is believed that if an inter- 
` national criminal court is in any measure to fulfill the purposes of such an 
institution, it must be given a more extensive authority and a broader 
jurisdiction than is provided by the draft statute. 


33Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this JOURNAL, Vol. 41 (1947), 
p. 56. ; 


NOTES ON LEGAL QUESTIONS CONCERNING a 
THE UNITED NATIONS f 


By YvuerxN-ui Liane * 


THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL JURISDICTION: THE FIRST PHASE 


The need for an international criminal jurisdiction was recognized by 
the General Assembly of the United Nations in a resolution ‘adopted in 
1948, in which it was stated in the preamble that ‘‘in the course of develop- 
ment of the international community, there will be an increasing need of 
an international judicial organ for the trial of certain crimes under inter- 
national law.’’? In the same resolution the General Assembly requested 
the International Law Commission to study the desirability and possibility 
of establishing an international criminal organ ‘‘for the trial of persons 
charged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions.’’? After considera- 
tion of the matter, the International Law Commission decided that the 
establishment of an international criminal court was desirable and that it 
was also possible. At the fifth session of the General Assembly in 1950, 
the conclusions of the International Law Commission were fully endorsed 
by some representatives, although others strongly opposed the establishment 
of an international criminal court.‘ 

The majority of representatives preferred, however, not to express an 
opinion in abstracto on the substantive issue.of the desirability and possi- 
bility of such a court, and did not wish to take any position on the matter 
until they had before them a Draft Statute of the court. Accordingly, the 
General Assembly, by resolution 489(V) of December 12, 1950, decided to 
set up a committee of seventeen Member States ‘‘for the purpose of prepar- 
ing one or more preliminary draft conventions and proposals relating to the 
establishment and the statute of an international criminal court.” This 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Roberto 
Herrera, member of the Legal Department of the United Nations Secretariat. 

1 Resolution 260 B(TIL) of Dee. 9, 1948, General Assembly, Official Records, 3d Sess., 
Pt. I, Resolutions, p. 177. 

2Ibid. As to the background on this question see a note in this JOURNAL, Vol. 43 
(1949), pp. 478-486. 

3 U.N. Doe. A/1316; this JOURNAL, Supp., Vol. 44 (1950), pp. 186-137. 

4 On this question see a note on ‘‘The Second Session of the International Law Com- 
mission: Review of its Work by the General Assembly,’’ this JOURNAL, Vol. 45 (1951), 
pp. 524-525. 

s General Assembly, 5th Sess., Official Records, Resolutions, pp. 77-78. 
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Committee convened at Geneva on August 1, 1951, and concluded its work 
on August 31, 1951.8 


1. The Commitiee’s Terms of Reference 


At the very outset of its deliberations, the Committee examined the scope 
and nature of the task which the General Assembly had entrusted to it. 
Some members expressed the conviction that at the present stage in the 
development of international organization, any attempt to establish an 
international criminal jurisdiction would meet with insurmountable ob- 
stacles. The representative of the United Kingdom was of the opinion 
that, although as an ultimate objective an international criminal court 
_might'be highly desirable, its establishment at the present stage would in- 
volve-very real dangers to the further development of good feeling and 
co-operation,” He therefore urged that the Committee should report to the 
Assembly that the setting up of such a court could not be recommended.® 
This view was largely shared by the representative of Brazil. 

The majority of the Committee, however, was of a different opinion. The 
representatives of Australia and Denmark stated that, while their govern- 
ments’ attitudes were very similar to that of the United Kingdom and Bra- 
zil, the task of the Committee was not to express an opinion as to the ad- 
visability of creating an international criminal court, but to elaborate 
concrete texts for the consideration of the General Assembly.® On the 
understanding that the General Assembly had asked the Committee to draw 
up specific proposals in the form of a draft statute for a court, the Com- 
mittee elaborated a Draft Statute for an International Criminal Court. 
The purpose of this note is to indicate certain problems which arose during. 
the elaboration of this Draft Statute. 


2. Preliminary Decisions 
(a) Establishment of the Court 


Among the problems facing the Committee was the question of the rela- 
tionship which should exist between the court and the United Nations. In 
a memorandum submitted to the Committee, the Secretary General of the 
United Nations pointed out that the court could be set up either by a reso- 
lution of the General Assembly or by an international convention; or, 
as a third method, it could be set up by a resolution of the General As- 
sembly, but with the obligations of states defined in a convention adopted 


e For the names of the representatives of the Member States selected by the General 
Assembly and of the officers of the Committee, see report of the Committee, U.N. Doc. 
A/AC.48/4, pp. 5-6. See also below, Supplement to this JOURNAL, p. 1, footnote 1. 

tT U.N. Doc. A/AC48/SR.2, par. 5. 8 Ibid., pars. 5, 17 and 33. 


9 Ibid., pars. 56 and 41. 
10 The Draft Statute appears as Annex I of the Commitice’s report, U.N. Doc. 


A/AC.48/4, and is reprinted in the Supplement to this JOURNAL, p. 1. 
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by the General Assembly and open to states for accession." In the 
Committee the view was expressed that the ideal solution would be to 
establish the court as a principal organ of the United Nations by way of 
amendment of the Charter.4? It was agreed that most of the difficulties in 
the way of creation, organization and jurisdiction of the court would be 
met by this method. It was felt, however, that it would be impractical to 
elaborate a draft statute on this basis since it was clear that amendment of 
the Charter was out of the question at the present moment.** The solution 
which consisted in establishing the court by a resolution of the General 
Assembly was advanced. by certain representatives, among whom were those 
of The Netherlands and Uruguay. The representative of The Netherlands 
argued that the creation of the court by this method would make it possible 
to ereate a sound link between the organs of the United Nations and the 
court and would set up a tribunal on which all the legal systema of the 
world could be represented.!* 

The contrary view was defended by the representatives of Denmark, 
France and the United States. It was argued that the establishment of 
the court by a convention would give the court the dignity required for 
such an important organ and that this method would allow those states 
which wished to become parties to the statute to exercise an exclusive in- 
fluence on the framing of the statute. The representative of Israel pointed 
out that under the Charter the court could only be established as a sub- 
sidiary organ. ‘‘As it is generally accepted that the work of a subsidiary 
organ could be performed by the principal organ,” he stated, ‘‘could it be 
assumed that the General Assembly could itself administer international 
criminal justice?’’*° Having weighed these arguments, the Committee 
expressed itself in favor of the establishment of the court by a convention.” 


(b) Permanent Nature of the Court 


With respect to the question whether the court should be a permanent 
or an ad hoc body, the Committee unanimously agreed that the court should 
be a permanent body, but that sessions would be called only when mat- 
ters before it required consideration (Article 3 of the Draft Statute). 
The representative of The Netherlands pointed out that, in the interest’ of 
justice, a permanent court would be preferable to ad hoc tribunals, which 
might have to be organized at a time pregnant with revenge and hatred. 
He added that the creation of a permanent judicial organ to try interna- 


11 See U.N. Doc. A/AC.48/1, pp. 7-14. 

12 U.N. Does. A/AC.48/SR.3, par. 32; A/AC.48/SR.22, par. 6. 

13 U.N. Doc. A/AO.48/SR.3, par. 34. For the views of the International Law Commis- 
sion on this matter, see this JOURNAL, Supp., Vol. 44 (1950), pp. 134-137. 

14 U.N. Doc. A/AC.48/SR.22, pars. 35 and 63. 

15 Ibid., pars. 2, 28. 16 Ibid., pars. 9-12. 

17 Ibid., par. 58. z 
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tional crimes would give impetus to the development of international law, 
in particular international criminal law.* In this view he was supported 
by the representative of Uruguay, who emphasized that the substantive 
rules of international criminal law would remain imperfect in the absence 
of a permanent judicial organ to try criminals.*® 


I. COMPETENCE or THE Court 


1. The Function of the Court 
(a) Jurisdiction as to Crimes 


Prior to any consideration of the methods by which the court might be 
given jurisdiction over crimes, a preliminary question as to the scope of 
the function to be fulfilled by the court had to be setiled. There was gen- 
eral agreement that the court should be competent to judge crimes under 

- international law, since it was now a well-establisked fact that certain 
acts are criminal by virtue of international law, irrespective of whether 
they are criminal or not under any national legal system. 

The difference of opinion among the members of the Committee related 
to the question whether the court should deal exclusively with crimes under 
international law, or whether the court should have jurisdiction over certain 
crimes under national law which are of international .concern. 

In the view of the representative of France, certain groups of crimes 
affecting the interests of several states might not always be adequately pun- 
ished by national courts. Such crimes include counterfeiting of currencies, 
traffic in persons, traffic in narcotics, damaging of submarine cables, and 
also attacks upon foreign heads of states, etc. A national judgment in such 
a case might be too lenient to satisfy the foreign party involved shat justice 
had been rendered. Conversely, there might be situations in which a nat- 
tional tribunal would judge a certain crime more severely than the foreign . 
authorities concerned would find just. In such cases states might find it 
greatly to their advantage if the matter could be referred to an impartial 
international tribunal.*° 

As against these arguments, it was stated that there was no need. for 
establishing an international jurisdiction in such matters, which are of 
minor importance compared to international crimes proper. There would 
furthermore be a risk that the prestige of the court would be lowered if 
such minor crimes were brought before it. Doubts were alsc expressed 
by the representative of Israel whether it rightly belonged to the field of 


18 U.N. Doe. A/AC.48/SR.21, pars. 64-68. 19 Ibid., par. 71. 

20 U.N. Doc. A/AC.48/SR.3, pars. 26-29; see also statement by the representative of 
Uruguay, U.N. Doc. A/AC.48/SR.4, pars. 56-61. 

21 Bee statements by the representatives of Brazil, Israel, The Netherlands and the 
United States, U.N. Does. A/AC.48/SR.3, pars. 49-52, 72-73; A/AC.48/SR.4, pars. 
13-23; A/AC.48/SR.5, pars. 56, 67, 69, 71; A/AC.48/SR.25, pars. 4, 6-7, 12-14, 
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_ activities of the United Nations to set up organs for judging this type of 
erimes, and it was also claimed that conferring jurisdiction over such crimes 
would go beyond the terms of reference of the Committee.?? By a vote of 
6 to 3, with 4 abstentions, the Committee decided ultimately not to include 
any mention of this category of crimes in the statute.” 


(b) Jurisdiction as to Persons 


Ta this connection, the problem arose whether the court should be compe- 
tent to try individuals only, or whether it should also be competent to try 
legal entities. The Committee first examined whether states might be tried 
before the court and agreed to answer this question in the negative.2* The 
representative of The Netherlands reminded the Committee that as inter- 
national law did not recognize criminality of states, it was out of the ques- 
tion to lay down in the statute that the court should judge states. The 
representative of Isrdel pointed out that in the case of crimes under inter- 
national law, it was obvious that, in addition to the responsibility of the 
individual, there was also the collective responsibility of the state. "The 
latter responsibility was, however, political in character and he did not 
think that any of the representatives would wish to have a political body 
brought before the court.”® 

As to other legal entities, it was pointed out that not all national sys- 
tems of law recognized criminal responsibility on the part of legal entities, 
and that the introduction of such responsibility in international law might 
give rise to controversy.” The Committee, therefore, expressed itself in 
favor of the principle that the court should be competent to judge natural 
persons only, ineluding persons who have acted as heads of states or agents 
of government (Article 25 of the Draft Statute) .?7 


2. The Law Applicable 


During the course of the discussion the question arose whether the statute 
should contain an express provision regarding the law to be applied. It 
was suggested in the memorandum of the Secretary General? that the 
statute might include an enumeration of sources of law to be applied by 


22 U.N. Doc. A/AC.48/SR.4, pars. 19, 22. 23 U.N. Dos. A/AC.48/SR.25, par. 31. 

24 What was important in the view of the majority of members of the Committee was _ 
to reaffirm and consolidate the newly established principle that individuals may be held 
internationally responsible for criminal acts. U.N. Doc, A/AC.48/4, p. 31. 

25 U.N. Doc. A/AC.48/SR.9, pars. 77, 83. 

26 See statements by the representatives of Australia, France, Israel, Pakistan, The 
Netherlands, U.K. Ibid., pars. 73, 74, 77, 81-83, 84. 

27 The Committee, wishing to confirm the precedents established by the Nürnberg and 
Tokyo judgments and also the corresponding rule expressed in Art. IV of the Genocide 
Convention, agreed that no person should be exempt from the jurisdiction of the court 
merely because of his position as a responsible ruler, public official, ete. U.N. Doc. 
A/AC.48/4, p. 82. : 28 U.N. Doz. A/AC.48/1, pp. 56-65. 
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the court similar to the enumeration contained in Article 38 of the Statute 
of the International Court of Justice. On the other hand, the representa- 
tive of Denmark, supported by the representatives of France, The Nether- 
lands and the United States, felt that such enumeration should be avoided. 
In his view the lessons gained from the jurisprudence of the International 
Court of Justice and its predecessor seemed to indicate that the enumera- 
tion of sources had no effect on the law it had applied. He therefore sub- 
mitted that no provision regarding the law to be applied was necessary, 
or, if complete omission was unacceptable to the Committee, that a short 
and general formula should be chosen instead of an enumeration.” The 
majority felt that it would be useful for a new court exercising jurisdiction 
in fields which have not hitherto been subject to judicial control to have 
some guidance in the matter, and decided to insert as Article 2 in the Draft 
Statute the general provision that ‘‘The Court shall apply international 
law, including international criminal law, and, where appropriate, na- 
tional law.’’ It was recognized that the mention only of international 
criminal law would not be sufficient. Rules belonging to that branch of 
international law often refer to other branches of international law. To 
determine whether an act were a war crime, for instance, it would be nec- 
essary to examine the customary or conventional rules of warfare. It was 
also recognized that, even in cases concerning crimes under international 
law, points might arise which could only be settled if relevant rules of 
national law were taken into consideration.® 


8. Conferring of Jurisdiction upon the Court 


There were two principal schools of thought in the Committee with re- 
spect to the problem of how jurisdiction should be conferred upon the 
court. The representatives of China and Uruguay were of the opinion 
that jurisdiction should be attributed to the court by the statute itself.** 
Other delegates, among them the representatives of France, Iran, Israel, 
The Netherlands, Pakistan, and the United States, feared that states might 
be reluctant to adhere to the statute if they would thereby be automatically 
bound to accept the jurisdiction of the court. They therefore held the 
view that the problem of conferring jurisdiction should be left to future 
conventions.: Adopting this view, the Committee decided that the prin- 


29 U.N. Toe. A/AC.48/SR.11, pars. 8, 20-21. The Secretary of the Committee pointed 
out, however, that Judge Hudson had described how the Permanent Court of Interna- 
tional Justice had been scrupulous in the application of international law on the basis 
of the enumeration in Art. 38 of its Statute (Hudson, The Permanent Court of Inter- 
national Justice, 1920-1942 (New York, 1943)), and that, in his view, the International 
Court of Justice had been equally scrupulous in applying the provisions of Art. 38 of its 
Statute. Ibid., par. 11. 30 U.N. Doc. A/AC.48/4, pp. 16-17. 

81 U.N. Doe. A/AC.48/SR.4, pars. 58-60, 70. 

32 U.N. Does. A/AC.48/SR.3, pars. 51, 52; A/AC.48/SR.4, pars. 30, 32, 33, 41, 46; 
A/AC.48/82.6, pars. 61, 62, 70. 
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cipal method of conferring jurisdiction upon the court would be the con- 
elusion of particular conventions to that effect. It was understood that 
such conventions would be general in character and relate to future cases 
which might arise with respect to one or more groups of crimes. The con- 
ventions might also specify the conditions under which jurisdiction would 
be conferred upon the court.** 

It was felt, however, that this method of conferring jurisdiction upon 
the court was not sufficient. The representative of France pointed out that 
certain states might hesitate to bind themselves by conventions covering 
future cases before they had had any experience of the work of the court, 
but that they might be willing to test this new institution by submitting 
to it specific cases which had already arisen. After a satisfactory experi- 
ence in these particular cases they might later on attribute a wider juris- 
diction to the court.3* On the basis of these arguments the Committee ac- 
cepted the principle that jurisdiction might also be conferred upon the 
court in particular cases ex post facto by special agreement or by unilateral 
declaration. 

The further question was raised whether states not parties to the statute 
should have the right to confer jurisdiction upon the court. The Com- 
mittee decided to answer this question in the negative.** Article 26 of the 
Draft Statute consequently provides that 


Jurisdiction may be conferred upon the Court, by States parties to 
the present Statute, by convertion or, with respect to a particular 
case, by special agreement or by unilateral declaration. 


Some delegates considered that the conferring of jurisdiction by special 
agreement or by unilateral declaration should be limited to international 
crimes over which jurisdiction had already been given to the court by con- 
vention. The representative of Israel, supported by the representative of 
the United States, argued that it would be dangerous, in the present stage 
of international criminal law, to allow an individual state or a small group 
of states to determine that certain acts are crimes under international law 
and submit them to the court. Such a procedure might create unfortu- 
nate precedents. The Committee, however, decided against the impo- 
sition of the suggested limitation on the right to confer jurisdiction by 
special agreement or unilateral declaration.*7 Another method was chosen 
to forestall the danger that an individual state or a small group of states 
might create new categories of international crimes not recognized as such 
by the prevailing world opinion. It was decided that the conferring of 
jurisdiction upon the court by any of the three methods contemplated, 


33 U.N. Doc. A/AC.48/4, p. 23. 34 U.N. Doc. A/AC.48/SR.7, pars. 14-17. 
3s U.N. Doc. A/AC.48/4, p. 25. 
38 U.N. Doe. A/AC.48/SR.7, pars. 102, 107. - 

87 U.N. Doc. A/AC.48/SR.8, par. 42. 
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convention, special agreement, and unilateral declaration, should be sub- 
mitted to the approval of the United Nations." Article 28 of the Draft 
Statute consequently provides that ‘‘No jurisdiction may be conferred 
upon the Court without the approval of the General Assembly of the 
United Nations.” 


4. Recognition of Jurisdiction | 


From the outset of the deliberations the question was raised whether an 
individual could be brought before the court if the state of which he was a 
national had not accepted the jurisdiction of the court. Some members 
felt the question should be answered in the affirmative. The representative 
of Uruguay thought that the factor of nationality should not be taken into 
consideration in connection with the punishment of international crimes. 
He also felt that it might be desirable to bring a person before the court 
upon decisions of the competent organ of the United Nations. In his view 
it would be undesirable to give immunity to a person, accused of an inter- 
national crime, who in the opinion of the General Assembly should be 
tried, simply because his own state had not accepted the jurisdiction of 
the court.°®°. 

The majority of representatives were of the opinion, however, that it 
would be necessary to proceed with caution in order to ensure that a large 
number of states adhere to the statute of the court, and this could be best 
achieved if the jurisdiction of the court in regard to nationals of a certain 
state would be based on the consent of that state. In the view of the repre- 
sentative of Denmark, a government could under international law object 
to the trial of its nationals by a court in another coun:ry, if this court was 
not competent under general international law and, consequently, the 
same would apply to jurisdiction of an international tribunal.*° Further- 
more, the representative of The Netherlands argued that it was one thing 
for an alien to be tried by a national court for an act which constituted 
a crime under international law, but quite another matter for him to be 
brought before an international court by the action of a government other 
than that of his own country. He added that if a person had acted as an 
agent of his government, his commitment to trial before an international 
court might also ‘‘be tantamount to an indictment for the foreign Polity: 
of the State of which he was a national.’’ ** 

In view of these arguments, the Committee approved Article 27 of the 
Draft Statute which provides that 


No person shall be tried before the Court unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a na- 


38 U.N. Doe. A/AC.48/SR.7, par. 31. 

39 U.N. Doc. A/AC.48/SR.6, pars. 14, 32, 34, 

40 U.N. Doc. A/AC.48/SR.5, pars. 73-74. See also U.N. Doc. A/AC.48/8R.6, par. 9. 
41 U.N. Doe. A/AC.48/SR.6, pars. 20-21. 
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tional and by the State or States in which the crime is alleged to have 
been committed. 


5. Access to the Court 


In the course of the Committee’s deliberations considerable thought was 
given to the question of who would have the right to institute proceedings be- 
fore the court. The Committee decided that proceedings before the court ° 
may be instituted only by the General Assembly of the United Nations,‘ any 
organization of states so authorized by the General Assembly, or by a state 
party to the statute which has conferred jurisdiction upon the court over 
such offenses as are involved in the proceedings (Article 29 of the Draft 
Statute). The question as to whether individual states should have a 
right to seize the court gave rise to considerable discussion. 

The representative of the United States felt that to permit states freely 
to bring cases before the court would make it possible for a state to set the 
machinery of the court in motion simply for reasons of political propa- 
ganda. His government therefore held the view that the court should 
only be seizable through the intermediary of the United Nations.** 

The representative of France, on the contrary, was strongly in favor of 
allowing individual states to institute proceedings before the court. He 
reminded the Committee that it had already restricted the right of states 
to confer jurisdiction upon the court, by providing that the attribution of 
jurisdiction must be approved by the United Nations. Under these cir- 
cumstances he considered that it would be exaggerated to require, in ad- 
dition, that the institution of proceedings should have the approval of the 
General Assembly. He further pointed out that if a case had first to be 
discussed in the General Assembly the result would probably be that the 
legal trial before the court would be preceded by a political trial which . 
would open up vast possibilities for political propaganda.** 

The representative of the United States agreed that, if the accusations 
were first discussed in the General Assembly, the case might be prejudged 
on political grounds, but maintained that cases should be submitted to a 
preliminary screening process before being brought before the court. To 
that effect he submitted a proposal for the creation of a Board of Inquiry 
which, after hearings in closed session, would decide whether a case 


. could be submitted to the court.*® This proposal resulted in the inclusion 


in the Draft Statute of provisions regarding a screening process to be car- 
ried out by a Committing Authority (Article 33 of the Draft Statute). 


42 A proposal to give the Security Council also the right to institute proceedings was 
defeated by a vote of 7 to 2, with 4 abstentions. U.N. Doc, A/AC.48/SR.26, par. 95. 

48 U.N. Doe. A/AC.48/SE.8, par. 87. 

44 U.N. Doe. A/AC.48/SR.8, pars. 103-105. 

46 U.N. Doe. A/AC.48/1.7. 
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6. Challenge to the Court 


All members of the Committee agreed that the accused should have a 
right to a fair trial, and that it was implicit in that conception that he 
should be entitled to challenge the jurisdiction of the court. 

Some members of the Committee wondered whether a right to challenge 
the jurisdiction of the court should also be given to states. The repre- 
sentative of The Netherlands urged that states should be granted such a 
right. He pointed out that the principles previously incorporated in 
Article 27 of the Draft Statute proved the interest which states have in the 
trial of one of their nationals, not only from the standpoint cf protecting 
them but also in view of the fact that the trial of a national, particularly 
of a political leader, might involve, implicitly or explicitly, examination 
and passing of judgment by the court upon the internal or foreign policy 
of the state.*7 The Committee accepted the principle that a state should 
have an independent right to challenge the jurisdiction of the court, and 
that if a state or an individual availed itself of this right, the court would 
have the right in all cases to decide any issue raised with respect to its 
jurisdiction (Article 30 of the Draft Statute). 


7. Penalties 


The Committee adopted the principle that the court should impose such 


penalties as it might determine, subject to any limitations which might be 
laid down in the instrument by which jurisdiction is conferred upon the 
court (Article 32 of the Draft Statute). The representative of Australia 
pressed for the inclusion of express power to order the corfiscation of 
property, but, upon the suggestion of the representative of Denmark, the 
majority of the Commission considered it unnecessary to include such a 
provision, leaving it to the court to make such an order as a part of the 
penalty it might impose.*® 


II. ORGANIZATION oF THE COURT 


The provisions in the Draft Statute relating to the organization of the 
court were based to a considerable extent upon the corresponding provi- 
sions of the Statute of the International Court of Justice. Some changes 
were, however, made to conform with the different functions of the court, 
and in view of the fact that the court would be established by an instrument 
` -distinct from the Charter of the United Nations. 


1. Judges 


The Committee recommended that the court should consist of nine judges 
(Article 5 of the Draft Statute) with qualifications similar to those re- 


48 U.N. Doc. A/AC48/4, p- 28. _ 47 U.N. Doe. A/AC.48/SB.9, pars, 14-15. 
48 U.N. Doc. A/AC.48/SB.28, pars. 27-33. 
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quired by the provisions of Article 2 of the Statute of the International 
Court of Justice. In addition, the Committee felt that ‘“‘recognized com- 
petence in international law’’ as a qualification should relate in particular 
to competence in international criminal law (Article 4 of the Draft 
Statute). 

The decision of the Committee to recommend that the statute should be 
adopted in the form of a convention was found to have an important in- 
fluence upon the manner in which judges should be elected. The Com- 
mittee recommended that the candidates should be nominated, and the 
members of the court elected, only by the states parties to the statute 
(Articles 7, 8, 9 and 11 of the Draft Statute). But while it provided that 
the electors should bear in mind that the judges, as a body, should repre- 
sent the main forms of civilization and the principal legal systems of the 
world, this provision is qualified by the words ‘‘as far as possible,’’ for it 
was realized, as the representative of The Netherlands pointed out, that 
since ‘‘the Committee had decided that the court should be established by 
convention . . . no one could know in advance what legal systems would 
be represented.” * 


2. Division into Chambers — 


During the course of the discussion it was proposed that the court should 
be divided into chambers or at least should have a possibility for such a 
division. It was argued by the representative of the United States that 
if the court had much work to do, chambers could expedite it greatly by 
trying, simultaneously, separate cases which did not involve the same ac- 
cused or the same evidence. On the other hand, some members of the Com- 
mittee felt that a chamber would not be as well balanced a body as the whole 
court, and would furthermore compromise the unity of the jurisprudence 
of the court, unless appeals were allowed to the plenary. The representa- 
tive of Israel pointed out that in such an event the result would be to in- 
crease, rather than to reduce, the work of the full court." The Committee 
declared against the formation of chambers by 6 votes to 2, with 2 absten- 
tions.*? 


3. Committing Authority and Prosecution 


As mentioned above, the proposal was made by the Delegation of the 
United States that there should be established some screening body to de- 
cide, upon a preliminary examination of the evidence adduced in support 
of a charge, whether there was a prima facie case against the accused." 
It was generally agreed that there was a need for protecting an individual 
against frivolous charges. Even if ultimately acquitted, an individual 

49 U.N. Doc. A/AC.48/SR.23, par. 59. 50 U.N. Doc. A/AC.48/L.13. 


51 U.N. Doc, A/AC.48/SR.24, pars. 25, 31, 42. ; 
52 Ibid., par. 48. 53 U.N. Doc. A/AC48/L. 7. 
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might suffer great harm from a trial, and a preliminary examination of the 
evidence would therefore serve the interests of justice." Although some 
members felt that the organ entrusted with the performance of the screen- 
ing process should also be given authority to decide whether the trial was 
in the public interest, the Committee agreed; by a vote of 6 to 5, with 3 
abstentions, that the screening process should be purely judicial in nature. 

To perform the function of examining the evidence offered by the com- 
plainant to support the complaint, the Committee recommended the estab- 
lishment, within the framework of the United Nations, of a body, named 
the Committing Authority, to be elected in the same manner, at the same 
time, on the same terms, and from among persons possessing the same quali- 
fications, as the members of the court. When, in the performance of its ` 
function, the Committing Authority is satisfied that the evidence is suffi- 
cient to support the complaint, the Authority shall so certify to the court 
and the complainant (Article 33 of the Draft Statute). 

It was also decided that the states parties to the statute should select 
a panel of ten persons whose duty it should be, whenever a certificate for 
trial were issued by the Committing Authority, to elect forthwith a Prose- 
cuting Attorney. His duties would be to file with the court an indictment 
of the accused based on the findings certified by the Committing Authority 
and to conduct the prosecution before the court (Article 34 of the Draft 
Statute). 

III. PROCEDURE OF THE CouRT 


Due to the fact that the national systems of procedure in criminal cases 
are widely different, some difficulty was encountered in the course of draft- 
ing the provisions regarding the procedure of the court. Consequently, 
an endeavor was made to formulate these rules in non-technical language 
and to limit the contents of the chapter on procedure to a statement of the 
most essential rules. It was thus agreed that the court should have power 
to adopt its own rules of procedure, and should also have the right to lay 
down such general principles governing the admission of evidence as it © 
might deem necessary. In order to secure that the rules would be known 
to the parties before trial begins, it was provided that the court’s rules 
should be published without delay (Article 24 of the Draft Statute). 


1. Rights of the Accused l 

The first paragraph of Article 38 of the Draft Statute dealing with the 
` rights of the accused provides that the accused shall be presumed innocent 
until proven guilty, This is a confirmation of the essential principle in 
national criminal law, and it was stated that this principle should also be 
followed by the international criminal court.°° 


54 U.N. Doc. A/AC.48/SR.11, pars. 38, 49, 59, 73. 
55 U.N. Doc. A/AC.48/SR.12, par. 68. 66 U.N. Doe. A/AC.48/SR.28, pars. 92-109. 
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While there was general agreement that it was essential to ensure that 
the accused should have a fair trial, some difference of opinion arose as to 
the exact meaning of ‘‘fair trial.’? The concept of ‘‘fair trial’’ was said to 
be capable of as many interpretations as there were criminal procedures 
in the world.” The majority of the Committee considered, however, that 
the principle of a fair trial should be stated in the Draft Statute, together 
with a list of certain minimum rights of the accused. The supplementary 
conditions and details should be laid down in the rules of the court.** The 
list of minimum safeguards was readily accepted, including the right of the 
accused to be present at all stages of the proceedings, his right to conduct 
, his own defense or to be defended by counsel of his own choice, the right 
of the accused to have the proceedings of the court, including documentary 
evidence, translated into his own language, the right to adduce oral and 
other evidence in his own defense and the right to interrogate any witness 
(Article 38). In addition, it was felt that express provisions should be 
included that the court should sit in public unless there were exceptional 
circumstances in which the court found that public sittings might prejudice 
the interests of justice (Article 39 of the Draft Statute). 

A proposal was made by the Delegation of the United States that the 
accused should not be compelled to be a witness against himself.°° This 
principle was generally accepted, but some discussion arose as to its exact 
implication. Some representatives wondered what should be the conse- 
quences if the accused refused to testify and whether these consequences 
_ should be the same if he had taken the witness stand and if he had not 
done so. ` Others queried whether the accused would be allowed to testify 
under oath and whether he should submit to cross-examination if he agreed 
to testify.°° The contents of the provisions found in the last paragraph 
of Article 38 of the Draft Statute guarantee that the accused should not 
be obliged to testify against himself. This provision declares that 


3. The. accused shall have the right to be heard by the Court but shall 
not be compelled to speak. His refusal to speak shall not be relevant 
to the determination of his guilt. Should he elect to speak, he shall be 
liable to questioning by the Court and by counsel. 


2. Warrants of Arrest and Assistance of States 


From the very outset it was recognized that as an essential condition to 
its proper functioning, the international criminal court should have the 
power to issue warrants of arrest, for it was realized that unless the accused 
could be brought before the court, a trial could not be carried out.* The 
provisions of Article 40 of the Draft Statute cover the issue of warrants 


57 U.N. Doc. A/AC.48/8R.15, par. 28. 58 Ibid., pars. 1-37. 

58 U.N. Doe. A/AC.48/L.9. 60 U.N. Doe. A/AC.48/8R.15, pars. 3-48. 

61 U.N. Doc. A/AC.48/4, p. 49. The possibility of a trial in absentia was envisaged 
but not recommended by the Committee. Ibid., p. 35. 
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of arrest with respect not only to the accused, but also to other persons 
whose arrest might be justified in connection with the trial. 

It was realized that in order to fulfill its functions the court would have 
to rely upon the assistance of governments. The Committee therefore ac- 
cepted the principle that the court could request national authorities to 
assist it in the performance of its duties. There was, however, divergence 
of opinion as to how states were to undertake an obligation to render such 
assistance, including execution of warrants of arrest. The representatives 
of Australia, China, Denmark, France and Uruguay took the view that ob- 
ligation to assist the court should be laid down by the statute itself. The 
representative of China, for example, pointed out that the obligation to 
assist the court was a minimum requirement for the proper functioning of 
the court and should therefore have its place in the statute. Furthermore, 
since it had been agreed that the jurisdiction of the court would be limited 
to international crimes defined in particular conventions, the governments 
would enjoy all the protection they needed. 

The contrary view was expressed by the representatives of Israel, The 
Netherlands, Pakistan, the United States and the’ United Kingdom, who 
held the view that the obligation to assist the court should be undertaken 
in particular conventions and that consequently states should be obliged 
to execute warrants or carry out requests for assistance only on conditions 
which these conventions might prescribe. In the view of the representa- 
tive of the United States, the object of the statute was to establish the court, 
and further measures relating to the function of the court might be adopted 
later." This point of view was accepted by the Committee. The provi- 
sions relating to the duties of states to assist the court were embodied in 
Article 31 of the Draft Statute, which provides that ‘“A State shall be 
obliged to render such. assistance only in conformity with any convention 
or other instrument in which the State has accepted such obligation.’’ 


8. Execution of Sentences 


The execution of sentences presented problems similar to those arising 
out of obligations to execute warrants of arrest. The representative of 
China proposed that in principle the obligation to execute sentences should 
be laid down in the statute, while the details of execution might be regu- 
lated in later conventions. The Chinese proposal was, however, rejected 
by 5 votes to 3, with 7 abstentions. 


62 U.N. Doc. A/AC.48/SR.29, par. 3. 

68 U.N. Does. A/AC.48/SR.9, pars. 101, 105, 107, 111-112; A/AC.48/SR.10, pars. 8, 
13, 14-16. 

64 U.N. Doc. A/AC.48/SR.9, pars. 97, 98, 99, 108; A/AC.48/SR.10, pars. 32, 49. 
_ 6 U.N. Doe. A/AC.48/SR.21, pars. 23-24, 32. 
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Two other proposals were made: one suggested by the Secretary General 
in his memorandum to the effect that sentences should be executed by a 
state party to the convention designated by the court; °* and another pro- ` 
posed by the representative of the United States to the effect that sentences 
should be executed in accordance with arrangements between the court 
and the Secretary General of the United Nations. In the view of the 
representative of the United States, his proposal had been submitted with 
the clear understanding that there would be no question of the Secretary 
General making arrangements with a state unless that state had undertaken 
the obligation to execute the sentence. The majority of the Committee 
felt that in the first place the question of execution of sentences should be 
regulated by special conventions, but that in the absence of such conven- 
tions, arrangements for the execution might be made, upon the motion of 
the court, by the Secretary General of the United Nations with any state 
(Article 52 of the Draft Statute). 


4. The Question of Appeal, Revision and Pardon 


Some members of the Committee were of the opinion that a possibility 
of appeal from judgments of the court would be essential in order to pre- 
vent miscarriages of justice. In the view of the representative of Israel, 
any criminal jurisdiction which conferred on the court extensive powers 
to pass sentence on the accused for an offense, but under which neither the 
prosecution nor the defense were entitled to appeal, was not a proper erim- 
inal jurisdiction in the modern sense of the term. The majority of the 
members felt, however, that a possibility of appeal would undermine the 
authority and prestige of a decision of the court.” The Committee conse- 
quently decided that the judgment should be final and without appeal 
(Article 50 of the Draft Statute). 

Although appeals were not permitted, the majority of the Committee felt 
that accused who had been found guilty should be allowed to apply to the 
court for a revision of the judgment in the event that newly discovered 
facts were found. It was decided, however, that the court should not enter- 
tain an application for revision unless the court were satisfied that the fact 
discovered was of such a nature as to be a decisive factor and that this fact 
was, when the judgment was given, unknown to the court and the applicant 
(Article 53 of the Draft Statute). 

Finally, the Committee decided that it would be desirable to envisage 
the possibility of pardon or parole. To that end it was recommended that 


06 U.N. Doe. A/AC.48/1, p. 105. 61 U.N. Doe. A/AC.48/L.9, p. 7. 


688 U.N. Doe. A/AC.48/SR.21, par. 19. 68 U.N. Doe. A/AC.48/SR.20, pars. 83-87. 
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there should be established by the states parties to the statute a Board of 
Clemency, consisting of five members and having the powers of pardon and 
parole and of suspension and other alterations of the sentence of the court 
(Article 54 of the Draft Statute).7 


11 On Nov. 13, 1951, the Secretary General transmitted the report of the Committee 
. to the governments of Member States of the United Nations, and requested them to 
communicate to him, not later than June 1, 1952, their observations on this report. The 
report, together with the observations which may be made by governments, will be sub- 
mitted to the seventh session of the General Assembly, when the question of an inter- 
national criminal court will be placed on its agenda. 


EDITORIAL COMMENT 


DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT 


The antecedents of this Draft Statute were coincident with the formula- 
tion of the Genocide Convention. At the time of the approval of the latter 
by the General Assembly of the United Nations on December 9, 1948, a . 
resolution (260 B (III)) was adopted inviting the International Law Com- 
mission of the United Nations ‘‘to study the desirability and possibility of 
establishing an international judicial organ for the trial of persons charged 
with genocide or other crimes over which jurisdiction will be conferred upon 
that organ by international conventions.’’* Article VI of the Genocide 
Convention provides that: 

Persons charged with genocide or any of the other acts enumerated 
in Article III shall be tried by a competent tribunal of the State in 
the territory of which the act was committed, or by such international 


penal tribunal as may have jurisdiction with respect to those Contract- 
ing Parties which shall have accepted its jurisdiction. 


Prior to the approval of the Genocide Convention the Sixth Committee of 


the General Assembly on October 14, 1948, considered ‘‘the need for the 


establishment of an appropriate international tribunal.’’ 2 

The International Law Commission decided by majority vote at its sec- 
ond session at Geneva, June 5—July 29, 1950, that the establishment of an 
international. judicial organ for the trial of persons charged as indicated 
above is desirable and possible? Upon consideration of that report, the 
General Assembly on December 12, 1950, ‘‘Bearing in mind article VI of the 
Convention on the Prevention and Punishment of the Crime of Genocide,”’ 
and ‘‘Bearing in mind, further, that a final decision regarding the setting 
up of such an international penal tribunal cannot be taken except on the 
basis of concrete proposals,’’ decided to name a committee of representa- 
tives of Australia, Brazil, China, Cuba, Denmark, Egypt, France, India, 
Iran, Israel, The Netherlands, Pakistan, Peru, Syria, the United Kingdom, 
the United States, and Uruguay, to meet in Geneva on August 1, 1951, ‘‘for 
the purpose of preparing one or more preliminary draft conventions and 
proposals relating to the establishment and the statute of an international 


` eriminal court.” The Committee met at Geneva on August 1, 1951. India 


and Peru did not send representatives. It held thirty-one meetings and 
adjourned on August 31. The present Draft Statute is the result a its 
1 General Assembly, ard Sess., Official Records, Pt. I, p. 177. 
2 Ibid., p. 103. 


3 The full Report of the International Law Commission may be found in this JOURNAL, 
Supp., Vol. 44 (1950), pp. 105-148. 
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labors. The draft is accompanied by a Report to the General Assembly 


explaining the general purpose and commenting upon the detailed pro- 


visions of the proposals.* 

When it met, the Committee was not unanimous on the question of pro- 
ceeding with its mandate. A minority doubted the desirability and possi- 
‘bility of establishing an international ‘penal tribunal at this time. They 
proposed that the General Assembly be informed that the setting up of 
such a court now would involve very real dangers to the future development 
of international good feeling and co-operation. For example, it was asked 
‘whether it was conceivable that criminal proceedings could be instituted 
against an aggressor with whom the United Nations for that very purpose 
wanted to reach a negotiated settlement.” The majority of the Committee 
took the position that its task was to elaborate concrete proposals for the 
consideration of the General Assembly and it was for that body to make 
decisions on broad questions of principle. It was on that basis that the 
Committee agreed to proceed, on the understanding that no member, by 
participating in the Committee’s deliberations and in voting on any draft 
text, would commit his government to any decisions that might be adopted. 

(Report, pages 7-9.) To meet the specific practical question raised by the 
minority, an article was later inserted in the Draft Statute providing that 
“No jurisdiction may be conferred upon the Court without the approval of 
the General Assembly of the United Nations.’ (Article 28.) Access to the 
Court was restricted to proceedings instituted only by the General Assembly, 
by any organization of states so authorized by the General Assembly, or by 
states parties to the Statute of the Court which have conferred jurisdiction 
upon it over such offenses as are involved in the proceedings. (Article 29.) 

When reporting its Draft Statute the Committee inserted the following 

caveat: 


. The Committee does not wish to give these proposals any appear- 
anee of finality. They are offered as a contribution to a study which 
in the Committee’s opinion has yet to be carried several steps forward 
before the problem of an international criminal jurisdiction, with all 
its implications of a political as well as a juridical character, is ripe for 
decision. (Page 9.) 


A copy of the Draft Statute and of the accompanying Committee Report 
has been sent to the American Society of International Law by the Depart- 
ment of State with an invitation to send the views of the Society to the 
Department in time for the Department to transmit this Government’s ob- 
servations to the United Nations not later than June 1, 1952, so that the 


question may be placed on the agenda of the seventh session of the General - 


Assembly. The Executive Council of the Society at a meeting held in 
Washington on December 1, 1951, referred the Department’s communica- 


4U. N. Doe, A/AC48/4, Sept. 5, 1951. 
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tion to the Society’s Committee on Annual Meeting. For the information 
of the Society’s members in the meantime, the text of the Draft Statute 
is being printed in the Supplement to this number of the Journan.® Any 
comment upon the Draft Statute would be in the nature of personal views, 
as it is not the practice of the’Society to attempt to commit its entire mem- 
bership by the adoption of resolutions on controversial subjects. 

The proposals for the organization of the court seem to be based upon 
the assumption that obstacles heretofore insurmountable in plans for a 
permanent world court no longer exist. The only method that has proved 
successful is that used for the election of judges of the International Court 
-of Justice at The Hague. The creation of the League of Nations made that 
method feasible by providing that the judges should be balloted upon 
separately in the Assembly, where all Members were represented on the 
basis of legal equality, and in the Council where the great Powers by reason 
of their permanent representation had a proportionately greater voice. 
The same method was carried over for the election of judges of the present 
International Court at The Hague by the Security Council and the General 
Assembly of the United Nations. The Draft Statute for an International 
Criminal Court would solve these difficulties by the simple expedient of an 
absolute majority of the signatories present and voting at meetings called 
for the purpose of holding elections.® 

Unlike the Statute of the International Court of Justice at The Hague, 
the present Draft Statute makes no provision for the addition to the bench 
of temporary ad hoc judges in cases where states before the court are not 
already represented on the permanent tribunal. This omission might be 
explained on the ground that the proposed International Criminal Court 
would have persons before it and not states; but, on the other hand, the 
Draft Statute provides that: 


No person shall be tried before the Court unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a 
national and by the State or States in which the crime is alleged to have 
been committed. (Article 27.) 


In commenting upon this article the Committee in its Report alludes to the 
necessity ‘‘of protecting the State itself, in so far as the trial of a high 
ranking political leader of a country involved a review of the internal or 
foreign policy of that country.’’ (Page 26.) 

There was general agreement in the Committee that the proposed Inter- 
national Criminal Court should be competent to judge crimes under inter- 


5 Page 1, below. 

8 The same procedure would apply to the election of the nine judges (Art. 11), the 
filling of vacancies (Art. 19), the election of a Committing Authority of nine members 
to act as a sort of grand jury (Art. 33), and of a panel of ten persons who in turn 
would elect the Prosecuting Attorney (Art. 34). The Prosecuting Attorney draws up 
the indictment based on the findings certified by the Committing Authority. 
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national law, but, without undertaking to analyze this category of crimes, 
the Report states that the object of the Committee’s study was to find out 
how a judicial organ could he established to deal with these crimes on the 
international level. The members of the Committee-differed on the question 
whether that should be the sole function of the court or whether the court 
should be called upon to judge crimes under national law as are of interna- 
tional concern, such as counterfeiting, trafie in persons and narcotics, 
damaging submarine cables, attacks upon foreign heads of state or govern- 
ment members’ and members of United Nations missions. At the begin- 
ning of its deliberations the Committee resolved to include this group of 
crimes within the purposes of the court. The reasons given for this action 
were stated as follows: ‘‘There are certain groups of crimes which affect 
the interest of several States, and for the punishment of which national 
courts may not always be impartial or adequate.’’ After enumerating the 
particular crimes mentioned above, the Committee’s Report proceeds: 


. . . As judges in most countries are not subject to government in- 
fluence, a national judgment in such a case may be too lenient to satisfy 
the foreign party involved that justice has been rendered. Conversely, 
there may be situations, at times of international tension, in which a 
national tribunal, subject to the general psychological climate prevailing 
in a country, will judge a certain crime more severely than the foreign 
nationals or the foreign government concerned would find just. In 
such cases a government may find it greatly to its advantage, if the 
matter can be referred to an impartial international tribunal. 

Furthermore, it may be a good thing to determine the functions of the 
court in such a way that it will be unlikely to remain without occupa- 
tion for longer periods. It may be desirable in this way to accustom 
public opinion to the existence and operation of the international 
criminal tribunal. ... (Pages 13-14.) 


Ultimately the Committee decided not to include any mention of this 
category of crimes in the Draft Statute. The final decision was in ac- 
cordance with the recommendation of the International Law Commission 
on a Draft Code of Offenses against the Peace and Security of Mankind. 
The view of that Commission was that ‘‘the meaning of this term should be 
limited to offences which contain a political element and which endanger 


7 Conventions for the Prevention and Punishment of Terrorism and for the Creation 
of an International Criminal Court for the trial and punishment of such crimes were 
signed at Geneva on Nov. 16, 1937. Twenty-four Members of the League of Nations 
signed the first-mentioned convention, but only the following thirteen signed the latter: 
Belgium, Bulgaria, Cuba, Czechoslovakia, France, Greece, Monaco, The Netherlands, 
Rumania, Spain, Turkey, the U.S.S.R., and Yugoslavia. Neither convention went into ef- 
fect because of failure of ratifications. For their texts, sse Hudson, International Legis- 
lation, Vol. VII, pp. 862 and 878. Five regular judges and five deputy judges were 
to have been appointed by the International Court of Justice at The Hague, and the 
parties were to have the choice of prosecution by national courts or before the proposed 
International Criminal Court. 
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or disturb the maintenance of international peace and security.’’ There... 
fore, the Commission concluded that the Draft Code ‘‘should not deal with 
questions concerning conflicts of legislation and jurisdiction in international 
criminal matiers.’’® 

It seems fair to presume that the offenses against the peace and security 
of mankind defined in the International Law Commission’s Draft Code 
are the type of crimes over which jurisdiction would be conferred in ac- 
cordance with the Draft Statute ‘‘by States parties to the present Statute, 
by convention or, with respect to a particular case, by special agreement or 
by unilateral declaration.’’ (Article 26.) Even states parties to the Geno. 

.cide Convention would be required to draw up.a protocol conferring juris- 
diction and deposit it with the instrument establishing -the International 
Criminal Court (Annex to the Draft Statute). 

The following offenses are defined in the Draft Code for trial and punish- 
ment by an International Criminal Court: threats of, and preparation for, 
aggression, invasion by armed bands, fomenting civil strife in other coun- 
tries, encouragement of terrorist activities, violations of treaty obligations 
concerning armaments, annexation of territory, genocide, inhuman acts, 
violations of the laws and customs of war, as well as conspiracy, incitement, 
attempts or complicity to commit any of the foregoing acts. Most of these 
acts are essentially political in character and are often done from motives of 
national interest, security, or patriotic duty. Fear of punishment. if un- 
successful and caught has never deterred men from acting upon such 
motives. If acts of this character are not punished or punishable by 
national law, no government in whose behalf they are committed would 
surrender its authorities or private citizens to a foreign jurisdiction for 
punishment. If they are criminal according to national law, the domestic 
jurisdiction would have priority. In countries like the United States, 
where the principle of the territorial jurisdiction of crime is basic,® the 
government would have no other choice. 

The present proposal to establish an International Gini Court would 
involve a surrender, ‘pro tanto, of that exclusive criminal jurisdiction. Ex- 
isting treaties of international extradition lend no support to it. They come 

- into operation only for the surrender’ of persons who commit crimes in 
one country and flee from justice to another country. Extradition treaties 


8 The text of the Draft Code is printed in this JOURNAL, Supp., Vol. 45 (1951), pp. 
126-132. It is the subject of separate comment, infra, pp. 98-102. The above quotation 
is from the International Law Commission’s second report, ibid., Supp., Vol. 44 (1950), 
p. 138. 

9Seoe Harvard Research in International Law, study entitled ‘‘ Jurisdiction with 
Respect to Crime,’’ where it is stated that the principle of territorial jurisdiction ‘‘is 
basic in Anglo-American jurisprudence, and is ineorporated in all modern codes.’?’ 
Citations are given to the national codes of fifty-seven countries. This JOURNAL, Supp., 
Vol. 29 (1935), pp. 481-482. 
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are founded upon the recognition of territorial jurisdiction over erime 
and not upon a waiver of it. Moreover, extradition is granted only when 
the act for which surrender is. asked: is a crime by the laws of both the 
requesting and requested state, and political offenses are usually not 
extraditable. 

The United States Constitution confers upon Congress the power ‘‘To 
define and punish piracies and felonies committed on the high seas, and 
offenses against the Law of Nations.’’ (Article I, Sec. 7, par. 12.) A 
treaty legislating within this area of Congressional power would certainly 
require an implementing Act of Congress. Even then it is doubtful that 
such a treaty formulated on the basis of the Draft Statute for an Interna-, 
tional Criminal Court could meet the test of constitutionality before Ameri- 
can courts. , 


The Constitution provides that: 


The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the State where the said crimes 
shall have been committed; but when not committed within any State, 
the trial shall be at such place or places as the Congress may by law 
have directed. (Article III, Sec. 2, par. 3.) 


Article 6 of the Bill of Rights reads in part: 


In all criminal prosecutions, the accused shall enjoy the right of a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law. 


Both of these safeguards of personal rights, the right of trial by jury, and 
the right to be tried in the place where the crime was committed, have been 
upheld by American courts against attempts of the Federal authorities to 
ignore them.’ 

In 1909 newspaper editors living in Indianapolis, Indiana, were indicted 
on a charge of criminal libel for criticizing the motive of the Federal 
authorities in adopting the Panama route for the Isthmian Canal instead 
of the Nicaraguan route at less than half the cost of the former. An attempt 
was made by officers of the United States to remove the editors to Wash- 
ington, D. C., for trial. Everyone familiar with the general principles of 
the law of libel knows that the offense is considered as having been com- 


10 It has been suggested that the surrender of fugitives for trial in foreign countries 
amounts to a waiver by the United States Government of the right of trial by jury 
and similar constitutional guarantees. This argument is based upon a misunderstanding 
of the doctrine of the territoriality of crime. The United States cannot claim for its 
citizens who commit crimes abroad and are returned there for trial the constitutional 

_ guarantees that would have been available had the crimes been committed and the trial 
conducted in the United States. A fair trial according to the lee loci is all that is 
required, unless that standard of justice is so inferior measured by generally accepted 
standards that there exists what international law considers a ‘‘denial of justice.’’ 
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mitted not only at the place of original publication of the defamatory state- 
ments but also at every place of their circulation, and the Government 
claimed that the newspapers in question had been circulated in the Nation’s 
Capital. Notwithstanding this principle of law, however, the United States 
District Court at Indianapolis denied the application for the removal of 
the defendants in the following forceful language: 


To my mind that man has read the history of our institutions to little 
purpose who does not look with graye apprehension upon the possibility 
of the success of a proceeding such as this... . If the prosecuting 
officers have the right to select the tribunal... . If the Government 
has that power, and can drag citizens from distant States to the capital 

e of the Nation there to be tried, then, as Judge Cooley says, this is a 
strange result of a revolution where one of the grievances complained 
of was the assertion of the right to send parties abroad for trial.™ 


The right of trial by jury is expressly abolished in the Draft Statute 
for an International Criminal Court: ‘‘Trials shall be without a jury.” 
(Article 37.) The reasons for this provision were stated in the Report of 
the Committee as follows: 


A proposal was made to the effect that the statute should provide 
explicitly that trials before the court should be without a jury. It 
was found by some members of the Committee that such a provision 
might be necessary in order to preclude the possibility that a de- 
fendant might plead that he had a fundamental right according to 
his national law to be tried by a jury. Other members thought that 
such a right, where it existed, could not be asserted before an interna- 
tional tribunal, and that an express provision as proposed would be 
superfluous. Since, however, such a provision might make it easier 
for some States to become parties to the statute, no member of the 
Committee would oppose the proposal, which was then adopted by a 
vote of 10 to 0, with 1 abstention. (Page 45.) 


The right of trial by jury is guaranteed to every person charged with serious 
erime in the United States not involving a violation of the laws of war, and 
has been held by the Supreme Court to be inviolable in time of peace and 
even in time of war as long as the civil courts are open.” 

The Draft Statute for an International Criminal Court undertakes to 
- carry over into time of peace the so-called principles of Nürnberg. The 
Niirnberg precedent has no application in time of peace. The court was an 
International Military Tribunal set up in oceupied enemy territory. The 
definitions of new crimes as well as the jurisdiction of the tribunal were 
limited by the Charter to the trial and punishment of enemies who were 
already in custody. Authority for the establishment of the tribunal was 
vested, so far as the United States was concerned, in the President under 
the war power and the Articles of War. It was not established by treaty 


11 United States v, Smith, 173 Fed. 227. 
12 Be parte Milligan (1866), 170 U. S. 343. 
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concluded by and with the advice and consent of the Senate. It ceased to 
function when it had accomplished the purposes for which it was established. 
The same observations apply to the International Military Tribunal at 
Tokyo. 

Punishment of genocide in time of peace, as suggested in the Draft Code 
' of Offenses against Peace, derives no support from the Nürnberg Charter 
as interpreted by the International Military Tribunal. Notwithstanding 
the provision of the Charter that crimes against humanity, in which geno- 
cide was included by implication, were punishable whether perpetrated 
before or during war, the Tribunal limited its jurisdiction to the punish- 
ment of ‘‘war criminals.’’*? In declining to sustain the prosecution’, 
argument, the tribunal held: 


The Tribunal is of the opinion that revolting and horrible as many 
of these crimes were, it has not been satisfactorily proved that they 
were done in execution of, or in connection with, any such [war] crime. 

-The Tribunal therefore cannot make a general declaration that the acts 
before 1939 were Crimes against Humanity within the meaning of the 
Charter, but from the beginning of the war in 1939 War Crimes were 
committed on a vast scale, which were also Crimes against Humanity; 
and insofar as the inhumane acts charged in the Indictment, and com- 
mitted after the beginning of the war, did not constitute War Crimes, 
they were all committed in execution of, or m connection with, the 
aggressive war, and therefore constituted Crimes against Humanity. 
(Italics supplied.) 1 

The complexities of an attempt to create a combined international crimi- 
nal jurisdiction for both war and peace are exemplified in the Draft Statute 
for an International Criminal Court. The constitutional difficulties which 
such an attempt would encounter in the United States were illustrated in'a 
ease decided by the Supreme Court eighty-five years ago. 

During the Civil War a citizen of Indiana who had not been in the mili- 
tary service was sentenced by a United States military tribunal to be 
hanged for disloyal conduct. On appeal to the Supreme Court it was held 
that the defendant should have been tried before a jury in a court of law, 
the courts of Indiana never having been closed by the war. The language 
of the Supreme Court was stern and unambiguous: 

Time has proven the discernment of our ancestors; for even these 
provisions, expressed in such plain English words that it would seem 
the ingenuity of man could not evade them, are now after the lapse of 
more than seventy years, sought to be avoided. Those great and good 


men foresaw that troublous times would arise, when rulers and people 
weuld become restive under restraint, and seek by sharp and decisive 


18 The Charter states that the Tribunal was established ‘‘for the just and prompt 
punishment of the major war criminals of the European Axis.’’ Dept. of State Bulletin, 
Vol. XITI, p. 222. ‘ 

14 Judgment of the International Military Tribunal at Nuremberg, Oct. 1, 1946; 
this JOURNAL, Vol. 41 (1947), p. 172 at p. 249. 
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measures to accomplish ends deemed just and proper, and that the 
principles of constitutional liberty would be in peril unless established 
by irrepealable law. The history of the world had taught them that 
what was done in the past might be attempted in the future. The 
Constitution of the United States is a law for rulers and people, equally 
in war and peace, and covers with the shield of its protection all classes 
of men, at all times, and under all circumstances. No doctrine involv- 
ing more pernicious consequences was ever invented by the wit of man 
than that any of its provisions can be suspended during any of the 
great exigencies of government. Such a doctrine leads directly to 
anarchy or despotism.?® 


Each state that desires to become a party to the proposed International 
Criminal Court is free to confer upon it, ‘with the approval of the General 
Assembly of the United Nations, any jurisdiction it may deem proper. 
Treaties conferring jurisdiction will have to provide for each state’s assist- 
ance, if any, to the court in executing warrants of arrest (Articles 31 and 
40), and in executing the court’s sentences (Article 52). In the absence 
of a conventional stipulation on the execution of sentences ‘‘arrangements 
for execution may be made, upon motion of the Court, by the Secretary- 
General of the United Nations with any State.’’ (Ibid.) Subject to any 
limitations prescribed in the instrument conferring jurisdiction upon the 
court, penalties are left to the court’s determination. (Article 32.) 

The United States could not confer jurisdiction upon a court of the 
character proposed in the Draft Statute unless it is prepared to surrender 
to if persons who have committed no crime under the laws of the land, or 
to concede some measure of jurisdiction over persons who have committed 
crimes punishable in its courts. Either alternative would be incompatible 
with guarantees of human rights in the United States Constitution. 

In the existing precarious state of international relations, any proposals 
to set up an International Criminal Court to try individuals for war crimes 
in the guise of crimes against peace and security would, as‘feared by the 
minority of the Committee which drew the Draft Statute, ‘involve very 
real dangers to the future development of international good feeling and 
co-operation.’ In the absence of a firm comity of nations, genuine inter- 
national co-operation is impossible. l 


What is termed the comity of nations ‘is the formal expression and 
ultimate result of that mutual respect accorded throughout the civilized 
world by the representatives of each sovereign power to those of every 


18 Ex parte Milligan (1866), 170 U. S. 343. In the case of the German Saboteurs 
(Ex parte Quirin), convicted by a Military Commission in the Military District of 
Washington in 1942, the Supreme Court on appeal held that the decison in Es parte 
Milligan did not apply because Milligan was not an enemy, was not a member of the 
armed forces, and was not charged with an offense against the laws of war. Said Chief 
Justice Stone: ‘‘It has never been suggested .. . that an alien spy, in time of war, 
could not be tried by military tribunal without a jury.’’ (1942) 317 U. S. 1; printed 
in this JOURNAL, Vol. 37 (1948), p 152. : 
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other, in considering the effects of their official acts. Its source is a 
sentiment of reciprocal regard, founded on identity of position and 
similarity of institutions.?* 
The bloody sacrifices on the battlefields of Korea for the purpose of sup- 
pressing aggression under the United Nations Charter, and the charges of 
aggressive acts hurled against the United States from the floor of the United 
Nations Assembly," would ‘seem to suggest that now is not the time for 
academic discussions which might involve the fate of those who are en- 
deavoring to preserve our civilization. 
Grorer A. FcH 
Editor-in-Chief . 


DRAFT CODE OF OFFENSES AGAINST THE PEACE AND SECURITY OF MANKIND 


It was to be expected that the decision of the Nuremberg Tribunal to 
include ‘‘crimes against peace’’ in the indictment of the Nazi leaders and 
to include those crimes in the judgment rendered against the defendants 
should give rise to doubt in the minds of international lawyers. Had the 
crime of waging a war of aggression, they asked, been defined in sufficiently 
clear terms to justify imposing the death penalty for its commission? The 
old rule of the Roman law, nulla poena sine lege, still held good. That the 
act of bringing on a war was a grave moral offense, indeed the gravest. of 
moral offenses, was clear; but that the act had been recognized by the inter- 
national community as a crime for which the responsible leaders of a nation 
might be individually brought to trial was not so clear. In consequence 
‘many jurists condemned the decision of the Tribunal to include the act in 
the indictment brought against the defendants. 

But if jurists might doubt the legality of the Nuremberg proceedings on 
that point there was no reason for them to ovpose the resolution of the 
General Assembly of the United Nations in 1947 to call upon the Interna- 
tional Law Commission to formulate the principles of international law 
recognized in the judgment of the Nuremberg Tribunal. For here was an 
attempt to define the law in advance, and the only question was whether it 
was expedient to attempt to do so. By the same resolution the General 
Assembly directed the Commission to prepare a draft code of ‘‘offenses 
against the peace and security of mankind,” a much broader task which 
might involve not only acts committed in connection with war but acts 
commitied in time of peace. 

After examining a preliminary report at its meeting in 1950, the Com- 
mission studied at its meeting in 1951 a second report prepared in the 
light of the observations made by the governments, and a definitive code 


16 Fisher, Brown & Co. v. Fielding, 67 Conn. 91, 32 L.R.A. 236. 
17 The New York Times, Dee. 20, 1951, p. 1. 
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was ađopted.* It is of special interest to note that the Commission limited 
the scope of ‘‘offenses against the peace and security of mankind”? to 
offenses which contained a political element, thus excluding such offenses 
as piracy, traffic in dangerous drugs, and others of a like character. The 
Commission further decided to deal with the criminal responsibility of 
individuals only, recalling in that connection the judgment of the Nurem- 
berg Tribunal which declared that crimes against international law were 
“‘committed by men, not by abstract entities, and only by punishing indi- 
viduals who commit crimes can the provisions of international law be en- 
forced.” 

A number of the provisions of the draft code challenge attention. Among 
the acts which, under Article 2 of the code, are held to be offenses against 
the peace and security of mankind is: 


(5) The undertaking or encouragement by the authorities of a State of. 
activities calculated to foment civil strife in another State, or the 
toleration by the authorities of a State of organized activities caleu- 
lated to foment civil strife in another State’’ 


and 


(12) conspiracy to commit any of the offenses defined in the precoding 
paragraphs of this article. 


Protests were promptly forthcoming from organizations ‘in the United 
States, such as the Polish-American Congress and the Lithuanian Council, 
against the assumption by the United States of any obligation to restrain 
their activities in behalf of the liberation of their respective countries from 
the regime imposed upon them by minorities supported by the Soviet 
Union. More serious was the embarrassing situation in which the United 
States found itself some months later when, on October 10, Congress passed 
the ‘‘Mutual Security Act of 1951.2? In accordance with the provisions of 
Title I, Section 101, of the Act, funds are appropriated for ‘‘any selected 
persons who are residing in or escapees from’”’ the Soviet Union or the 
satellite countries for the purpose of forming them into elements of the 
military forces supporting the North Atlantic Treaty Organization, or for 
other purposes when the President determines that such assistance would 
contribute to the defense of the North Atlantic area and to the security 
of the United States. Here is'a clear intention on the part of Congress 
not only of tolerating organized activities calculated to foment civil strife 
in another state, but of encouraging them by the open and avowed use 
of public funds. Justification for the law can readily enough be found in 
the hard fact that a ‘‘cold war’’ is in progress, and the United States be- 


1See Report of the International Law Commission Covering the Work of its Third 
Session, May 16-July 27, 1951, U. N. Doc. A/1858; this JOURNAL, Supp., Vol. 45 (1951), 
p. 103. 

2 Supplement to this JOURNAL, p. 14. 
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lieves that such activities, paradoxically enough, would be the best way to 
prevent the tensions that constitute the ‘‘cold war” from leading to open 
hostilities. But be that as it may, the terms of the law made the considera- 
tion of the Draft Code by the General Assembly wholly impracticable, with 
the result that the code was taken off the agenda of: the sixth, and post- 
poned until the seventh, session of the General Assembly. 

The code includes within its list of offenses ‘“‘ (11) Acts in violation of 
~ the laws or customs of war.’’ -While the Report of the International Law 
Commission confesses that an ‘‘exhaustive enumeration’’ of such acts was 
not deemed practicable, it notes the urgent request of UNESCO that 
‘‘wanton destruction,’’ during an armed conflict, of historical monuments, 
works of art, and other cultural objects should be- punishable under inter- 
national law, and says that such destruction would come within the pur- _ 
view of subsection (11). That would seem to outlaw definitely the use of 
the atomic bomb, or even the use of block-busters in the bombardment of 
defended towns. Desirable as it would be to bring about such a happy 
outcome of the present threat of aggression and the defense of Western 
Europe against it, it is somewhat unrealistic to prescribe a rule with so 
little hope of having it observed. If the threatened hostilities should 
actually come about, which God forbid, it will be the victor who will de- 
termine who committed the act of aggression and who was acting in self- 
defense, and penalties will be imposed accordingly. 

With respect to the rule set forth in Article 1 of the draft code, that 
offenses against the peace and security of mankind, as defined in the code, 
are crimes for which the responsible individuals shall be punished, it may 
be observed that the objections raised against the rule in connection with 
the Nuremberg trials would be far more serious if the list of crimes were 
to be extended to ‘‘toleration by the authorities of the State of organized 
activities calculated to foment civil strife.’ Probably the Attorney Gen- 
eral would be the responsible individual in such a cas2, but the members of 
Congress as a body might have to pay the penalty for participating in 
legislation such as is embodied in the Mutual Security Act of 1951. 

The action of the General Assembly of the United Nations has post- 
poned consideration of the problem for another year. But the high respect 
which all students of international law must have for the members of the 
International Law Commission leads one to wish that they might have been 
more careful to foresee the possible application, or perhaps misapplication, 
of the rules of the draft code in concrete cases. Until the system of col- 
lective security established by the Charter of the United Nations is more 
firmly established and gives greater promise of being made effective against 
the present challenges to it, it would be well not to formulate principles 
which could only be applicable under conditions which do not exist at 
present. i 

` C. G. Fenwick 
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OFFENSES AGAINST THE PEACE AND SECURITY OF MANKIND 


Partly in order to relieve the International Law Commission, which was 
being created to take over the task of codification where it had been igno- 
miniously dropped by the League of Nations, of some of the responsibility 
for success in that very difficult matter, the Members of the United Nations 
Organization in 1947 paradoxically assigned to the Commission the some- 
what more difficult function of legislation or the development of interna- 
tional law. This step was taken in part also to placate those who held a 
low opinion of the job of codification and who demanded creative and con- 
structive effort instead. Subsequently a number of tasks have been im- 
posed on the Commission related only very slightly to codification but call- 
ing for very serious efforts in the other direction and hence involving tre- 
mendous problems of policy, or postica issues, for which the Commission 
is not entirely suited. 

The Draft Code of Offenses against the Peace and Security of Mankind, 
embodied in the Third Report of the Commission,' illustrates this situation 
very well. The Commission was instructed to prepare this draft on the 
basis of ‘‘the principles of international law recognized in the Charter of 
the Nürnberg Tribunal and in the judgment of the Tribunal.’’ The result 
is a document of very mixed elements and open to a good deal of discussion. 

Thus the Commission wisely makes an effort to get over, in the Introduc- 
tion, though not in the code, from the vague concept of ‘‘Mankind”’ to the 
more precise concept of ‘‘international peace and security.’ It also does 
not try to incorporate Ntirnberg principles in their entirety in its report nor 
does it hesitate to modify those principles to an undefined extent in the 
interests of sound legislation. ` Finally it attacks the important problems 
of individual responsibility under international law and the integration of 
national courts with- international jurisdiction, at least as a temporary 
measure, not to mention development of an international criminal judiciary. 
Throughout the report very wise and useful provisions are to be found 
relating to individual responsibility, definition of aggression (also dealt 
with separately in the report),? immunity and the defense of superior 
orders, and conspiracy or complicity. 

On the other hand at least two paragraphs of the draft raise serious 
doubts, while two others call for at least a certain amount of caution. 

Of the latter type is the famous dictum of the Nürnberg Tribunal, quoted 
in the report, apparently with approval, that ‘‘Crimes against interna- 
tional law are committed by men, not by abstract entities, and only by 
punishing individuals who commit such crimes cen the provisions of inter- 
national law be enforced,” * which is surely an excessively broad statement, 


1U.N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (4/1858), p. 10; 
this JOURNAL, Supp., Vol. 45 (1951), p. 123. 

2 Ch, III, p. 8; this JOURNAL, loc. eit., p. 118. 

8 Report, p. 11; this JOURNAL, loc. cit., p. 125. Italics added. 
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though probably unintentionally so. Likewise the conferment upon any 
tribunal exercising jurisdiction under the code of complete power to define 
the penalty to be imposed will, in spite of the very real excuse given in the 
comment (‘‘it is not deemed practicable to prescribe a definite penalty for 
each offense’’),* alarm many. 

It is the provisions regarding national armaments and propaganda, in 
Article 2, paragraphs (3) and (5),° which raise the most serious questions. 
In the former ‘‘the preparation by the authorities of a State for the em- 
ployment of armed force against another State (except for defense or under 
United Nations auspices) ’’ is classified as an offense against peace and se- 
curity, and so, in the latter, are ‘‘the undertaking or encouragement by the 
authorities of a State of activities caleulated to foment civil strife in another 
State (or toleration of organized activity of this kind).’’ The former 
would open the door to charges against any rearmament program if alleged 
to be based on hostile intent, and the latter would bar any efforts to pro- 
mote democratic or liberal reform in autocratic dictatorships. It is not 
believed that the former would have great effect, but such ckarges could 
certainly muddy the already clouded waters of international relations, 
waters clouded by just such charges today, very badly. Finally it is not 
believed that it is desirable to return to the anarchical doctrines of the 
nineteenth century and admit that the character of the political system of 
one country is of no concern to another, in contradiction to bott. the League 
` Covenant and the United Nations Charter. 

Fortunately there will still be ample time for critical appraisal of the 
draft code before adoption. 

PITMAN B, POTTER 


LAW AND POWER 


In our contemporary disillusionment it is again becoming the fashion to 
minimize both the rôle that law presently plays in the world power process 
and the rôle that, with more effective organization, it could be made to play 
in maintaining the values of a free, peaceful, and abundant world society. 
Two recent books offer perhaps the most vigorcus, explicit, and articulate 
expression of this trend. One is Professor Hans J. Morgentkau’s In De- 
fense of the National Interest and the other is Mr. George F. Kennan’s 
American Diplomacy 1900-1950. Both of these books inveigh mightily 


4 Report, p. 14; this JOURNAL, loc. cit., p. 132. 

5 Report, p. 12; this JOURNAL, loc. cit, pp. 127, 128. 

1 Hans J. Morgenthau, In Defense of the National Interest: A Critical Examination 
of American Foreign Policy (New York: Alfred A. Knopf, 1951, pp. xii, 242, $2.65); 
George F. Kennan, American Diplomacy 1900-1950 (Chicago: University of Chicago 
Press, 1951, pp. ix, 154, $2.75), reviewed below, p. 184. Our only present interest in 
these books is as exhibits of this trend. We do not purport to offer comprehensive re- 
view on other points. The books will be cited hereinafter as Morgenthau and Kennan. 
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against what is characterized as a ‘‘legalistic-moralistic’’ approach to for- 
eign policy and demand a more free-wheeling use of ‘‘old-fashioned’’ diplo- 
matic procedures in naked power calculations and practices.” It is be- 
lieved that this attitude profoundly misconceives both power and law and 
mistakes certain particular unfortunate attempts in policy formation and 
application for legal proceses in general. Such misconceptions, if influen- 
tial, could generate irrational policy decisions of irretrievable harm. 

Legalism is for Professor Morgenthau one of the four intellectual errors 
(‘‘deeply ingrained habits of thought, and preccnceptions’’)® of American 
postwar foreign policy. Its companion errors are utopianism, sentimental- 
ism, and isolationism. Though he nowhere makes clear what he under- 
stands by law, the context suggests that his reference is largely to doctrine 
and to judicial settlement. His most sustained attack is upon ‘‘intoxica- 
tion with moral abstractions’? which is alleged to constitute one of our 
‘‘ereat sources of weakness and failure,’’* and he insists that the ‘‘legal- 
istic approach, by its very nature, is concerned with isolated cases.’’5 
‘The facts of life to be dealt with by the legal decisions are,’’ he amplifies, 
‘artificially separated from the facts that precede, accompany, and follow 
them and are thus transformed into a ‘case’ of which the law disposes ‘on 
its merits.’ Once a legal case has been decided or disposed of, the problem 
is solved, until a new legal case arises to be taken care of in similar fash- 
ion.” This legalistic approach is described as ‘‘but a logical develop- 
ment from the utopian, non-political conception,” as ‘‘following logically 
from the assumption that international politics is not a continuous struggle 
for power in which all great nations are of necessity involved.’’? Naive 
distinctions are made, Professor Morgenthau asserts, between peace-loving 
and aggressor nations, and hence between law-abiding and criminal ones, 
and ‘‘the peace-loving nations are necessarily those who defend the existing 
legal order against violent change and the aggressor nations are those who 
are oblivious of their legal obligations.’?® Thus it comes about that the 
“conflict between the two groups, instead of being seen in terms of relative 
power, is conceived in the absolute terms of peace, law, and order vs. ag- 
gression, crime, and anarchy,’’® and the United Nations becomes a forum 
for ‘‘legalistic exercises’? which ‘‘have done nothing at all to bring closer 
to solution the great political issues outstanding between the contenders 
on the international scene.’’ 1° 

For one who would put the sword of power to law, Professor Morgenthau 


2The quoted words are Mr. Kennan’s but Professor Morgenthau gives Mr. Kennan’s 
formulations his blessing in a highly favorable review in New Republie, Vol. 125 (Oct. 22, 


1951), at p. 17. 8 Morgenthau, p. 91. 
4 Id., p. 4. 5 Ià., p. 101. 
6 Ibid. , 7 Ibid. 
8 Ibid. 9 Id., p. 102. 


10 Ibid. 
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is, however, remarkably unclear about what he means by power and, beyond 
a reiteration that ‘‘[floreign policy, like all politics, is in its essence a 
struggle for power, waged by sovereign nations for national advantage,” ¥ 
he nowhere offers a comprehensive and consistent description of the world 
power process. Though late in the book he insists that we ‘‘must recognize 
that in Asia we are engaged in a struggle of ideas; a struggle for the minds 
` of men” and that we ‘‘must understand that this struggle operates by 
rules as precise and ineluctable as those which govern economic and military 
warfare,” 1? his earlier repeated contrast of ‘‘moral principles” and ‘‘con- 
siderations of power’’** and his sharp admonition ‘‘that in politics moral 
right and legal title are as nothing in the face of superior power’’** sug- 
gest a conception of power that comes perilously close to simple physical 
force. Nowhere in his book does one get a glimpse of the great range of 
institutions other than the nation-state which people manipulate for pur- 
poses of power and other values or of the great range of values that people 
can use as bases of power for manipulating these institutions. His concep- 
tion of the scope of power practices is similarly limited : the alternatives of- 
fered are ‘‘traditional diplomatic methods’’ and war. The voting proced- 
ures of the United Nations have been ‘‘ineffectual and inconclusive’’ and 
have simply strengthened ‘‘the legalistic approach to foreign policy.’’ 18 
The traditional diplomatic methods are said to consist of ‘‘negotiations, bar- 
gaining, mutual concessions, compromises, with & negotiated settlement as 
the goal.” The ‘‘pacifying function’’ of the negotiated settlement 
‘consists in the reconciliation of apparently incompatible interests.’’ 18 
The prerequisites to success are ‘‘strength and conflicting interests capable 
of reconciliation.’’?® Elsewhere in his book Professor Morgenthau at- 
tacks ‘‘pactomania’’ as an irrational faith in agreements that ‘‘do not 
register existing facts,’’ ° and observes that from ‘‘that iron law of inter- 
national politics, that legal obligations must yield to the national interest, 
no nation has ever been completely immune.’’ 7? 

Despite his insistence upon ‘‘the national interest of the United States”? 
as the ‘‘one standard of evaluation,’’ ** it is not surprising thai Professor 
Morgenthau offers few criteria for identifying that interest under contem- 
porary world conditions. He does, however, make spirited defense of ‘‘the 
moral dignity of the national interest’’ and urges that ‘‘moralistie detrac- 
tors of the national interest are guilty of both intellectual error and moral 

perversion.’’** He finds ‘‘a profound and neglected truth hidden in Hobbes’ 


11 Id., p. 92. 12 Id., p. 209. 
18 Id., pp. 18, 111. 14 Id., p. 112. 
15 Id., p. 136. 16 Id., p. 101. 
17 Id., p. 132. . 18 Id., p. 149. 
19 Ibid, 20 Id., p. 147. 
21 Id., p. 144. -22 Id., p. 123. 


23 Id., p. 33. 
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extreme dictum that the state creates morality as well as law and that there 
is neither morality nor law outside the state.”™ Within the United 
States, ‘‘what justice means’’ can ‘‘within wide limits be objectively ascer- 
tained,’’ since ‘‘interests and convictions, experiences of life and institu- 
tionalized traditions have in large measure created a consensus concerning 
what justice means under the conditions of American society.” As 
between nations, ‘‘no such consensus exists’’ for ‘‘there exists no interna- 
tional society so integrated as to able to define for them the concrete mean- 
ing of justice and equality, as national societies do for their individual 
members.” ?® Hence, the appeal by one nation to moral principle against 
another nation is but a perverted effort to project its own moral precon- 
ceptions under the guise of a universal morality! Later in the book 
practical reasons are also given for rejecting ‘‘sentimental’’ international 
standards of morality. Thus, the Truman Doctrine, insofar as it ‘‘ defines 
its objectives and methods in terms of a world-embracing moral principle 
. Vitiates its consideration of the national interest and compels a for- 
eign policy derived from it, as the results have shown, to be half-hearted 
and contradictory in operation and threatened with failure at every 
turn.’’??_ The doctrine has been the victim, ‘‘as all moral principles must 
be,” of ‘‘two congenital weaknesses: the inability to distinguish between 
what is desirable and what is possible, and the inability to distinguish be- 
tween what is desirable and what is essential.’* 2° 
Mr. Kennan’s broadside against. law and morality is brief, but even 
more comprehensive. After reviewing our failings in foreign policy for 
fifty years, he summarizes: 


As you have no doubt surmised, I see the most serious fault of our 
past policy formulation to lie in something that I might call the legal- 
istic-moralistic approach to international problems. This approach 
runs like a red skein through our foreign policy of the last fifty years. 
It has in it something of the old emphasis on arbitration treaties, some- 
thing of the Hague Conferences and schemes for universal disarma- 
ment, something of the more ambitious American concepts of the role 
of international law, something of the League of Nations and the 
United Nations, something of the Kellogg Pact, something of the idea 
of a universal ‘‘ Article 51’’ pact, something of the belief in World Law 
and World Government. But it is none of these, entirely. Let me 
try to describe it. 

It is the relief that it should be possible to suppress the chaotic and 
dangerous aspirations of governments in the international field by the 
acceptance of some system of legal rules and restraints. This belief 
undoubtedly represents in part an attempt to transpose the Anglo- 
Saxon concept of individual law into the international field and to make 
it applicable to governments as it is applicable here at home to indi- 


viduals... . 
24 Id., p. 34, 25 Ibid. 
26 Ibid. : 27 Id, p. 117. 


28 Ibid. 
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It is the essence of this belief that, instead of taking the awkward 
conflicts of national interest and dealing with them on their merits 
with a view to finding the solutions least unsettling to the stability of 
international life, it would be better to find some formal criteria of a 
m nature by which the permissible behavior of states could be 

efined.” . 


Without attempting ‘‘to deal exhaustively wizh this thesis or to point 
out all the elements of unsoundness,’’ Mr. Kennan nevertheless emphasizes 
“some of its more outstanding weaknesses” : 3° 

First, 

the idea of the subordination of a large number of states to an inter- 
national juridical regime, limiting their possibilities for aggression 
and injury to other states, implies that these are all states like our own, 
reasonably content with their international borders and status, at 
least to the extent that they would be willing to refrain from pressing 
for change without international agreement.** 
It is an unfounded ‘‘ American assumption that the things for which other 
peoples in this world are apt to contend are for the most part neither 
creditable nor important and might justly be expected to take second place 
behind the desirability of an orderly world, untroubled by international 
violence.’’ 82 

Second, the legalistic-moralistic approach ‘‘tends to confer upon the 
concept of nationality and national sovereignty an absolute value it did not - 
have before.” 3 Mr. Kennan argues: 

The very principle of ‘‘one government, one vote,’’ regardless of phys- 
ical or political differences between states, glorifies the concept of 
national sovereignty and makes it the exclusive form of participation. 
in international life.%* 


The appropriate ‘‘function of a system of international relationship’’ is 
not to inhibit change ‘‘by imposing a legal strait jacket upon it but rather 
to facilitate it: to ease its transitions, to temper the asperities to which it 
often leads, to isolate and moderate the conflicts to which it gives rise, and 
to see that these conflicts do not assume forms too unsettling for inter- 
national life in general.’’*> This, however, is a task not for law which ‘‘is 
too abstract, too inflexible, too hard to adjust to the demands of the un- 
predictable and the unexpected,’’ but rather for ‘‘diplomacy in the most 
old-fashioned sense of the term.’’°* Elsewhere he suggests that ‘‘instead 
of making ourselves slaves of the concepts of international law and moral- 
ity,” we should ‘‘confine these concepts to the unobtrusive, almost femi- 
nine, function of the gentle civilizer of national self-interest in which they 
find their true value.’’ ê 


29 Kennan, pp. 95, 96. 30 Id., p. 97.. 
31 Ibid. 32 Id., p. 96. 
33 Id., p. 97. 34 Ibid. 

35 Id., p. 98. 36 Ibid. 


s7 Id., p. 54. 
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Third, 
the American concept of world law ignores those means of international 
offense—those means of the projection of power and coercion over 
-other peoples which by-pass institutional forms entirely or even 
exploit them against themselves: such things as ideological attack, in- 


timidation, penetration, and disguised seizure of the institutional para- 
phernalia of national sovereignty.** 





This is because ‘‘the legalistic approach to international affairs ignores in 
general the international significance of political problems and the deeper 
sources of international instability.’’ 3° 
Finally, the legalistic approach assumes too much ‘‘concerning the possi- 
bility of sanctions against offenses and violations’’ and ‘‘forgets the limi- 
tations on the effectiveness of military coalition.’’4° The more ‘‘a circle 
of military associates” widens, ‘‘the more difficult it becomes to retain 
political unity and general agreement on the purposes and effects of what 
is being done.’’ + 
Overriding all these ‘‘theoretical deficiencies’’ ‘‘inherent in the legalistic 
approach,’’ Mr. Kennan finds, however, a still greater deficiency.*? That- 
deficiency is: 
the inevitable association of legalistic ideas with moralistic ones: 
the carrying over into the affairs of states of the concepts of right and 


wrong, the assumption that state behavior is a fit subject for moral 
judgment.** 


Though rooted in ‘‘a desire to do away with war and violence,”’ the legalistic 
approach, ‘‘curiously but truly,’’ ‘‘makes violence more enduring, more 
terrible, and more destructive to political stability than did the older mo- 
tives of national interest.” 44 Moral indignation against law-breaking 
must inevitably lead, it is urged, to insistence upon ‘‘reduction of the law- 
breaker to the point of complete submissiveness—namely, unconditional 
surrender,’’ and, hence, ‘‘upon total war and total victory.” ** The maker 
of a moral judgment who would snap at a gnat must apparently perforce 
swallow an elephant. 

To expose fully the fallacies that permeate this now common argument, 
so vigorously presented by Professor Morgenthau and Mr. Kennan, would 
require comprehensive description of the world power process, with indica- 
tion of the all-pervasive rôles that law and morality, when appropriately 
understood, play in that process.” Even the barest outlines of such descrip- 
tion may serve, however, to spotlight major misconceptions. 

Realistic description of the world power process must begin with a much 
more comprehensive notion of power than that of simple naked force applied 
by nation-state to nation-state. In most useful abstraction, power is con- 


38 Id., p. 98. 39 Id., p. 99. 
40 Tbid. 41 Ibid, 
42 Id., p. 100. 43 Ibid, 


44 Id., p. 101. 45 Ibid. 


108 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


trol, control by people over other people—a relationship between people 
in a decision-making process in which some are able to make decisions for 


themselves and others by threats of severe deprivations or promises of high. 


indulgence.*® Meaningful exposition of a power process must, therefore, 
make reference at least to the participants and their perspectives, includ- 
ing the demands they make on each other, the interactions in which they 
influence each other, the bases of their power, the practices they engage in, 
and the effects that they get. 

Observing the world scene today we can see people making identifications 
and demanding values that transcend national boundaries because they have 
come to know that the conditions under which they can secure their values 
transcend such boundaries. The values they demand include not only 
power, but such other values as respect, enlightenment, wealth, well-being, 
skill, standards of right and wrong, congenial personal relationships, and 
security to pursue, preserve, and increase all values by peaceful proced- 
ures.*7 They seek these values in both unorganized and organized ways. 
The institutions they organize for power purposes include not only nation- 
states and lesser ‘‘national’’ governmental units of varying degrees of 
independence, alliance, and subordination, but also international govern- 
mental organizations, political parties, pressure groups, and private asso- 
ciations which, though primarily concerned with some other value, in fact 
seek direct éffects upon the power process. Participants in the world 
power process include, therefore, not merely individuals and nation-states, 
but also all of these other groupings and organizations. Decisions which 
affectsthe world distribution of power and other values are made at all 
points in -this complicated matrix of inter-related institutions, and not 
simply in ‘‘old-fashioned’’ diplomatic negotiations. Bases of power for 
participants at these many points include not only naked force, but also 
the formal authority of governmental position and doctrine and effective 
control over resources and wealth, enlightenment, respect, skill, well-being 
and safety, conceptions of right and wrong, and loyalties. The naked 
force at the disposal of a participant is in fact but the register of its con- 
trol over these other values. The practices by which participants with 


46 For more detailed development see Lasswell and Kaplan, Power and Society (1950), 
especially Ch. V. 

In his earlier Politics among the Nations (1948), Professor Morgenthau offers an 
appropriately broad conception of power: f 

‘When we speak of power, we mean man’s control over the minds and actions of other 
men. By political power we refer to the mutual relations of control among the holders 
of public authority and between the latter and the people at large.’? (p. 13.) 


Some of the later refinements even in this book lessen, however, the utility of this broad 


conception. 

47 Brief summary and documentation appear in McDougal and Leighton, ‘‘The Rights 
of Man in the World Community: Constitutional Illusions Versus Rational Action,’’ 59 
Yale Law Journal 60 (1949). f 
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such bases shape and distribute power and other values include not merely 
diplomacy and war, but a whole range of policy-forming and applying 
activities. Policies are formulated, prescribed, and reformulated and re- 
prescribed in agreements, conferences, resolutions, declarations, codifica- 
tions, and customary behavior of foreign office and other officials as well as 
by judicial and arbitral opinion.*® Policies are applied in both interna- 
tional and national fora and in countless informal interactions. Most re- 
cently great constitutional charters, such as those of the United Nations 
and of some of the regional organizations, formulate broad policy objec- 
‘tives in terms of a morality common to most of mankind, commit their 
subscribers to reliance upon peaceful procedures alone for change, provide 
procedures for the continual review and reformulation of detailed policiés, 
and attempt a better organization of sanctions to make certain that the 
policies so formulated are actually applied and enforced. Sanctions pres- 
ently available extend in authority and fact beyond mere ‘‘military coali- 
tion” to the systematic use, by both international and national officials, of 
all base values by all methods—diplomatic, economic, ideological, and mili- 
tary. The effects of this power process upon the distribution of values 
in the world can, finally, best be summarized in terms of ‘‘interdependence,’’ 
an interdependence of peoples from antipodes to antipodes for all values, 
an interdependence which makes any conception of ‘‘national interest,’’ 
‘apart from the interest of most of the peoples of the world, the sheerest of 
illusions.®° 3 

It is not a matter purely of verbal aesthetics what variables in this. world 
power process are described as ‘‘law.’’ One’s use of a word of suċh erit- 
ical significance may affect understanding and, hence, control.* Thus, the 


48 Schachter, ‘‘The Place of Law in the United Nations,’? Annual Review of United 
Nations Affairs, 1950, p. 205, offers suggestion of the rich variety of practices by which 
* policy is formed. 

49 For a concise summary, see Report of the Collective Measures Committee, United 
Nations General Assembly, 6th Sess., Supp. No. 13 (A/1891), 1951. 

50 Secretary General Trygve Lie’s Introduction to his Sixth Annual Report to the 
United Nations General Assembly makes eloquent statement of these interdependences, 
One relevant passage reads: . 

‘tI believe it is important to recall that the founding of the United Nations was moti- 
vated by a far more fundamental and lasting concept concerning the world than a 
passing wartime alliance of great powers. This is that the peace and well-being of all 
nations and peoples have become in the present age so intimately interrelated that it is 
necessary for them, despite all their differences, to join in a world-wide organization 
looking toward seeurity from war, freedom and independence for the peoples, and mu- 
tual economic and social progress.’’ (The New York Times, Oct. 12, 1951, at p. 12.) 

51 The argument in Williams, ‘‘International Law and the Controversy Concerning the 
Word ‘Law’, 22 British Yearbook of International Law 146 (1944), that one’s use of 
the word is largely a matter of taste requires qualification in some degree. When one’a 
use of ‘‘law’’ and other words to describe significant variables in the world power 
process is either so ambiguous or so idiosyncratic as to confuse both himself and others 
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critics of ‘‘law’’ who use the word to refer merely to authoritative rules 
or formal doctrine, policy crystallizations of the past, and who focus too 
sharply upon naked force as sanction may conceal from both themselves 
and others the true nature of the decision-making process. ‘It is not sug- 
gested that past authoritative formulations of policy do not greatly in- 
fluence decision-makers. Such formulations: play varying rôles in the 
perspectives of different decision-makers and it is only rational for present 
decision-makers to seek guidance from the experience of their predecessors. 
Decision-making is also forward-looking, however, and decision-makers re- 
spond in fact not alone to prior prescriptions but to a great many environ- 
mental and predispositional variables, including doctrines which formulate 
the effects of alternative decisions upon the groups which they represent 
or with which they identify and which state objectives and policies for the 
future.°? The process of decision-making is indeed, as every lawyer knows, 
one of the continual redefinition of doctrine in its application to ever- 
changing facts and claims. A conception of law which focuses upon doc- 
trine to the exclusion of the pattern of practices by which it is given 
meaning and made effective, is, therefore, not the most conducive to under- 
standing. It may be emphasized, further, that official decision-makers, 
the people who have formal authority and are expected to make important 
decisions, may or may not make the decisions in fact. Effective control 
over decisions may be located in governmental institutions, but it may also 
be located in political parties or pressure groups or private associations 
and the people exercising control may rely for their power not upon formal 
authority but upon wealth, enlightenment, respect or other values. De- 
scription which would concern itself with effects as well as with myth must 
take into account this structure of effective controls over apparent gov- 
ernors. Formal authority without effective control is illusion; effective 
control without formal authority may be naked force. A realistic con- 
ception of law must, accordingly, conjoin formal authority and effective 
control and include not only doctrine but also the pattern of practices of 
both formal and effective decision-makers. A democratic conception of 
law may also include, to add brief detail, a commitment to change by peace- 
ful procedures and to policies which prescribe a wide sharing of power and 
other values, provision of procedures for the continual review and reformu- 
lation of policies and representation in those procedures of all people who 
are affected, provision of procedures for the interpretation and application 
of policies, and the balancing of effective power necessary to make pro- 
cedures secure and to put policies into practice. Within the nation-state 





about the operation of such variables, a community interest in greater clarity may rea- 
sonably be asserted. How such words are used may indeed vitally affect the perspec- 
tives of decision-makers. 

52 Some development of the theme is offered in McDougal, ‘‘The Rôle of Law in World 
Polities,’’? 20 Mississippi Law Journal 253 (1949). 
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people do not rely alone upon the projection of doctrine to secure their 
values. They project doctrine in constitutional and other forms, but they 
also seek to balance power—within government, as between functions, 
legislative, executive, and judicial, and areally, from locality to state or 
province and region and nation; and between government and a host of 
non-governmental organizations, parties, pressure groups, and private 
associations of all kinds. Today many, if not most, observers would agree 
that no combination of traditional international doctrine and ‘‘old-fash- 
ioned’’ diplomatic procedures could be adequate to secure a comparable 
balance in the world arena. The United Nations, the specialized agencies, 
and the regional organizations offer the beginnings of new commitments 
and of new procedures designed to secure such a balance and to organize 
effective community coercion behind the doctrines of freedom, peace, and 
abundance. Our actual choice is not between traditional international 
doctrine and old-fashioned diplomacy but between these new commitments 
and procedures and world anarchy and violence. It would seem most ir- 
rational, by a simple misidentification of ‘‘law,’’ to reject the new because 
the old has failed. 

From this perspective, the detailed arguments of Professor Morgenthau 
and Mr. Kennan become irrelevant and unpersuasive. 

Law is neither a frozen cake of doctrine designed only to protect interests 
in statu quo, nor an artificial judicial proceeding, isolated from power 
processes, as Professor Morgenthau suggests; * when understood with all 
its commitments and procedures, law offers, as we have seen, a continuous 
formulation and reformulation of policies and constitutes an integral part 
of the world power process. Similarly, the moral goals of people—demands 
‘for values justified by standards of right and wrong—are not mere ‘‘ab- 
stractions’’ without antecedents or consequences. Such goals are rather 
the most constructive dynamisms of conscience and character and, when 
shared with others, are not ‘‘sources of weakness and failure,’’ but rather 
the most dependable bases of power and successful co-operation. The 
moral perspectives of people, no less than naked force, are commonly re- 


53 Reference to Professor Morgenthau’s Politics Among the Nations (1948) confirms 
the impression that his notion of law is so limited. Two illustrations from different 
parts are: 

*‘Law in general and, especially, international law is primarily a statie social force. 
It defines a certain distribution of power and offers standards and processes to ascertain 
and maintain it in concrete situations.’’ (p. 64.) 

‘International law is a primitive type of law resembling the kind of law which pre- 
vails in certain preliterate societies, such as the Australian aborigines and the Yurok of 
Northern California.’’ (p. 211.) 

Suggestions that law and morality are something apart from, and superimposed upon, 
power processes may also be found in Polities Among the Nations; see Ch. VIII. It 
may be recalled that Malinowski, in Crime and Custom in Savage Society (1926), ques- 
tioned the notion of frozen formalism even for primitive society. 
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garded as among the effective sanctions of law." The whole United Nations 
project and a host of other contemporary activitizs and commitments bear 
compelling evidence of moral perspectives that today transcend the bound- 
aries of nation-states. To reject these growing common demands and 
identifications of the peoples of the world for a ‘‘profound and neglected 
truth’’ from Hobbes that ‘‘the state creates morality as well as law” and, 
hence, to conclude that it is moral perversion for a nation-state to clarify 
its interests in terms of a wider morality, is as fantastic as it is potentially 
tragic. Certainly it neither accurately reflects the aspirations of the free 
peoples of the world nor effectively promotes che clear interest of the 
United States in a more efficient organization of these peoples to suggest 
that the issue between the free world and the totalitarian is simply one of 
‘relative power’’ and that distinctions between aggressor and non-aggressor 
nations are mere moral illusions serving to protect vested interests. The 
much belabored ‘‘sentimental’’ Truman Doctrine, though it may have 
miscalculated what was possible, did not miscalculate either our common - 
interests with the other free peoples of the world or the conditions of inter- 
dependence under which such interests must be sougkt—or the wisdom in 
clarifying such interests and conditions in a way that enhances both our 
own power and that of the whole free world. 

The specific strictures of Mr. Kennan are equally off point. His first 
itemized weakness of a ‘‘legalistic-moralistic’’ approach, that some states 
are not content with their present status and that other peoples have de- 
mands they put above peace, merely emphasizes a need for the legalization 
and moralization of peaceful change, with more effective legislative pro- 
cedures and bigger and better economic development programs. His 
second alleged weakness, that such an approach by emphasis upon ‘‘one 
government, one vote’’ confers upon national sovereignty a new ‘‘absolute 
value’’ and tends to inhibit change, mistakes a single, present voting prac- 
tice in international organizations for the whole of legal procedures, and 
underestimates the capacity of such procedures to effect peaceful change. 


54In an address delivered at the second annual meeting of the American Society of 
International Law on ‘‘The Sanction of International Law,’’ Elihu Root wisely insisted 
that ‘‘The force of law is in the public opinion which prescribes it.’’? This JOURNAL, 
Vol. 2 (1908), pp. 451-453. In elaboration relevant here, he added: 

‘Beyond all this there is a consciousness that in the most important affairs of nations, 
in their political status, the success of their undertakings and their processes of develop- 
ment, there is an indefinite and almost mysterious influence exercised by the general 
opinion of the world regarding the nation’s character and conduct. The greatest and 
strongest governments recognize this influence and act with reference to it... . 

‘c... It is difficult to say just why such opinion is of importance, because it is always 
difficult to analyze the action of moral forces; but it remains true and is universally 
recognized that the nation which has with it the moral force of the world’s approval is 
strong, and the nation which rests under the world’s condemnation is weak, however 
great its material power.’’ (Ibid., pp. 455, 456.) 

Cf. Wright, ‘‘International Law and Power Polities,’’? 2 Measure 123 (1951). 
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His third charge, that ‘‘the American concept of world law’’ ignores im- 
portant contemporary modes of political attack, is true only in part and, 
insofar as it is true, could be corrected. His fourth point, that the ‘‘legal- 
istic approach’’ overemphasizes the possibility of sanctions and the poten- 
tialities of ‘‘military coalition,” states a limitation even more applicable to 
“old-fashioned”? diplomacy and, as Korea has demonstrated, underestimates 
the promise of improved United Nations procedures. His major emphasis, 
that the ‘‘greater deficiency’’ is ‘‘the carrying over into the affairs of 
states of the concepts of right and wrong, the assumption that state be- 
havior is a fit subject for moral judgment,’’ approaches, and, but for other 
sad examples, would achieve, the incredible. How ‘‘states’’ alorie of man’s 
institutions can be immunized from rational evaluation in terms of the 
purposes they serve, or how a consequential morality can be made to stop 
short of appraising group behavior, is nowhere explained. With both law 
and morality eliminated, one can only wonder by what criteria Mr. Kennan 
. proposes to settle disputes between states ‘‘on their merits.” 

It is urgently to be hoped that attacks upon law and morality which so 
profoundly misconceive law, morality and power, and their interrelations, 
will not cause many of us to mistake the real choice that confronts us. 
People whose moral perspectives preclude the deliberate resort to violence, 
except for self-defense or organized community sanction, have in the con- 
temporary world only the alternative of some form of law. The choice we 
must make is not between law and no law, or between law and power, but 
between ineffective and effective law. It is a choice between the doctrines 
and techniques of power-balancing designed for the problems and condi- 
tions of bygone days, and contemporary commitments and techniques of 
power-balancing through appropriate international organization that offer 
hope of progressive and accelerating movement toward a unified world 
community—a choice in sum between, on the one hand, illusory doctrines, 
‘‘old-fashioned’’ diplomacy, and spasmodic resorts to unauthorized vio- 
lence, and, on the other hand, clear moral and legal commitments to free- 
dom, péace, and abundance which are sustained by organized community 
coercion and which invoke, at both national and international levels, all 
the contemporary instruments of power, ideological and economic as well 
as diplomatic and military. It is commonplace wisdom today that progress 
toward a world governed by effective law depends in the long run upon a 
consensus of peoples. The rational way to promote such a world is ac- 
cordingly, we suggest, not to deny, but rather to affirm and support, existing 
moral perspectives and legal procedures that work toward such consensus. 
From a world that had not suffered the many contemporary revolutions, 
Grotius offers appropriate reminder: 


. . . law is not founded on expediency alone, there is no state so power- 
ful that it may not some time need the help of others outside itself, 
either for purposes of trade, or even to ward off the forces of many 
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foreign nations united against it. In consequence we see that even the 
most powerful peoples and sovereigns seek alliances, which are quite de- 
void of significance according to the point of view of those who confine 
law within the boundaries of states. Most true is the saying, that all 
things are uncertain the moment men depart from law." 

Myres S. McDoueau 


ENDING THE WAR WITH GERMANY 


Most of our Allies in the second World War, with the exception of the 
Soviet Union, have already some time ago declared by municipal law that 
the war with Germany has come to an end. This example has now been * 
followed also by this country. H. J. Res. 289, passed long ago by the House 
of Representatives and passed by the Senate on October 18, 1951, was 
signed by the President the next day. Under this Joint Resolution the 
war with Germany came to an end on October 19, 1951, at 5:45 p.m. This 
action of the Congress was taken in pursuance of a communication + which 
the President of the United States had sent on July 9, 1951, to the Vice 
President and the Speaker of the House. The Draft Resolution, annexed to 
this communication, proposed : 


to terminate the state of war between the United States and the 
Government of Germany. Resolved by the Senate and the House of 
Representatives in Congress assembled, that the state of war declared 
to exist between the United States and the Government of Germany by 
the Joint Resolution of Congress, approved December 11, 1941, shall 
be terminated and such termination shall take effect on such date as 
the President shall by proclamation designate. 


As everything in the unique case of occupied Germany since 1945, this 
resolution again poses interesting problems in international law, especially : 
What is the significance in international law of the phrase ‘‘ending the 
war,” and what is meant by ‘‘Germany?’’ 

War can come to an end, under the norms of international law,? by peace 
treaty, through the mere end of hostilities and by what is known on the 
Continent as ‘‘debellatio’’ and in Anglo-American law as ‘‘conquest and 
subjugation’’ of the enemy state. 


55 De Jure Belli ac Pacis, Prolegomena, in Vol. II, Classics of International Law 
(Scott ed. 1925), p. 17. 

1 Text in The New York Times, July 10, 1951, p. 12. For text of Joint Resolution 
and President ’s Proclamation, see Supplement to this JOURNAL, pp. 12-13. 

2 See Josef L. Kunz, Kriegsrecht und Neutralitétsrecht (Vienna, 1935), pp. 58-61; 
Oppenheim-Lauterpacht, International Law, A Treatise, Vol. II (6th ed., London, 1940), 
pp. 464-480; P. Guggenheim, Lehrbuch des Vétkerrechts (Basle, 1950), Vol. II, pp. 
819-821; C. Philippson, Termination of War and Treaties of Peace (London, 1916); 
J. Haas, Die Kriegsbeendigung nach modernem Völkerrecht (Greifswald, 1918); R. 
Hoppe, Die Kriegsbeendigung nach Völkerrecht und deutschem Reichsrecht (Greifswald, 
1918); Strupp, in Wörterbuch des Vélkerrechts, Vol. I, pp. 713-718. 
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The most normal way of ending a war is by peace treaty, îe., by the 
coming into force of the peace treaty. Thus, the first World War came to 
an end by the Paris Peace Treaties, although separate peace treaties, coming 
into force at different times, were concluded with each enemy. Thus also, 
after the second World War, the Paris Peace Treaties of 1947 with Italy, 
Hungary, Rumania, Bulgaria and Finland. So, too, the San Francisco 
Peace Treaty of 1951 with Japan, although this peace treaty was, in an un- 
usual way, prepared diplomatically and not by a peace conference. 

The ending of war without a peace treaty, by mere cessation of hostilities, 
is rare in the practice of states and creates many doubts. But this form 
, of ending the war presupposes the cessation of hostilities by both belligerent 
parties * and that the enemy state continues to be a sovereign state in inter- 
national law. 

Conquest and subjugation bring the war to an end; + no peace treaty can 
be concluded in such case, as there is no contracting party left. 

On the other hand, it is, to say the least, doubtful whether war, as Charles 
Cheney Hyde states, can be brought to an end in international law by uni- 
lateral municipal act. For war can be started by one party, but its ending 
presupposes the consent of both parties, if the enemy state survives as a 
sovereign state.” The coming into force of the peace treaty ends the war 
only with regard to parties who have ratified it." Has the war come to an 
end, if the ratified peace treaty is later abrogated? 7 

What is now the legal situation as to the end of war with Germany? 


3 Thus the unilateral declaration of the Soviets at Brest-Litovsk on February 10, 1918, 
that Russia ended the war, had no legal effect. Germany answered with the denuncia- 
tion of the armistice and the resumption of hostilities. 

4 Thus ended the Boer War and the Ethiopian War. 

5 China declared by decree of Sept. 15, 1919, that peace with Germany was re-estab- 
lished; she did not ratify the Versailles Treaty, but a corresponding Chinese- German 
agreement was signed on May 20, 1921. 

8 The United States did not ratify the Paris Peace Treaties, concluded after the first 
World War; the war came to an end by separate peace treaties, e.g, as far as Germany 
was concerned, by the Treaty of Berlin of Aug. 25, 1921. See Hanley O. Hudson in 39 
Harvard Law Review (1920), p. 1020; John M. Mathews in 19 Michigan Law Review 
(1921), p, 819. The Treaty of Sèvres with Turkey of Aug. 10, 1920, was never ratified; 
the war came to an end only with the coming into force of the Treaty of Lausanne of 
July 24, 1923 (in force on Aug. 6, 1924). The present war with Japan will come to an 
end only with regard to those states which have signed and will ratify the San Francisco 
Peace Treaty of 1951, but not with regard to those states which did not even sign it, as 
the Soviet Union, Poland and Czechoslovakia, or who did not accept the invitation to the 
. San Francisco Conference, as India and Burma, or who were not even invited to this 
conference, as China. 

7 The German-Russian Peace Treaty of Brest-Litovsk was signed on March 3, 1918, 
and came into force on March 29, 1918. Russia denounced it by decree of Nov. 3, 1918, 
and Germany accepted its abrogation under the Versailles Treaty. Did the war between 
Russia and Germany come to an end only with the coming into force of the Rapallo 
Treaty? See Nolde in Revue de Droit International, Vol. IV (1923), pp. 395-408. 
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That a long time has elapsed since the factual end of hostilities does not 
prevent the continuance of war in international law. It is well settled that 
an armistice as such does not bring the war to an end in law; examples of re- 
cent practice of states prove that a long time may pass between an armistice 
and the end of war.® 

That the war with Germany ° in the second World War has not come to 
an end by a treaty of peace is obvious. No such peace treaty: has been 
signed and ratified. The political situation even makes such a peace treaty 
highly unlikely, because, as the Presidential communication of 1951 states, 
the Soviet Union has prevented and blocked the making of such a peace 
treaty. It is also hardly possible to follow in the German case the example , 
of the Japanese Peace Treaty, as Germany, unlike Japan, is split into 
two parts. f 

But apart from all political, historical and factual considerations, there 
arises the legal problem of whether such a peace treaty is even possible in 
law. For a peace treaty, as well as the ending of war by mere cessation of 
hostilities, presupposes the continued existence of the enemy state as a 
sovereign state in international law. If the German state of 1937 no longer 
exists, then ending the war by these methods is legally not possible; on the 
other hand, no ‘‘ending the war’’ is legally necessary, as the war automati- 
cally came to an end by conquest and subjugation. The whole problem 
depends, therefore, on the problem of the legal status of occupied Germany 
since 1945, a problem which leads to a legal dilemma.?° 

It is true that the Potsdam Declaration of 1945 speaks of the ‘‘Germany 
of 1937” as a continuing entity. Many Allied and even neutral states have 


8 Thus, the German armistice in the first World War was concluded on Nov. 11, 1918; 
but the war only came to an end by the coming into force of the Versailles Treaty on 
Jan. 10, 1920, with regard to those states which had ratified it. See the span in the 
ease of Turkey after the first World War (1918-1924). Considerable time elapsed be- 
tween the armistices with the German Allies in the second World War and the coming 
into force of the Paris Peace Treaties of 1947. There has been an armistice between 
Palestine and the Arab States for years, but the war has not yet come to an end. At 
the present time we are negotiating in Korea merely a truce, not a peace treaty. 

9 The Presidential communication of 1951 speaks of ending the state of war ‘‘ between 
the United States and the Government of Germany.’’ But war exists in international 
law only between states. Governments are not persons in international law, but only 
organs of their states. 

10 For a full investigation see Josef L. Kunz, ‘‘The Status of Occupied Germany 
under International Law: a Legal Dilemma,’’ The Western Political Quarterly, Vol. ITI, 
No. 4 (December, 1950), pp. 538-565, where also the complete bibliography is given, 
Later literature: Ch. Bourthoumieux, ‘‘La politique et le régime interalliés d’occupa- 
tion de Allemagne,” in Revue Générale de Droit International Public, Vol. 54, No. 4 
(1950), pp. 675-696; Rudolf L. Bindschedler, ‘‘Die Vélkerrechtliche Stellung Deutsch- 
lands,’’ in Schweizerisches Jahrbuch für Internationales Recht, Vol. VI, 1949 (1950), 
pp. 37-66; the articles by Van Nispen tot Sevenaer and A. G. Tsoutsos in Revue de 
` Droit International, de Sciences Diplomatiques et Politiques, Vol. 29, No. 1 (1951), pp. 
45-51, 64-86. 
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in their official declarations and through their courts taken the position 
that the sovereign state of Germany continues to exist and that, therefore, 
the war has not yet come to an end in law. Thus, the President of the 
United States of America proclaimed on December 31, 1946,1? ‘‘the cessa- 
tion of hostilities of World War II, effective twelve o’clock noon, December 
31, 1946,”’ but declared at the same time that ‘‘a state of war still exists.’’ 
Also in his communication to Congress of July, 1951, the President, quoting 
the ‘‘stccesses in building up a freely elected German Government and re- 
turning to the German people an increasing degree of control over their 
affairs,’’ nevertheless strongly insists that ‘‘as a legal matter, we are still 
-in a state of war with Germany.” That is why the President asks the 
Congress to terminate the state of war with Germany, ‘‘thus lifting Ger- 
many from its present enemy status.’ The action was taken in fulfillment 
of the agreement of the three Western Powers of September 19, 1950, by 
which they agreed ‘‘to take the necessary steps in their domestic legislation 
to terminate the state of war with Germany.’’ Yet it seems difficult to ac- 
cept as a matter of law that the sovereign state of Germany. of 1937 has 
continued to exist and that, therefore, the war continues in law.¥ 
It is a fact that the sovereign Germany of 1987 does not exist. There 
are only two fragments. Eastern Germany is a Soviet satellite; 14 ‘‘Ger- 
many’? in the sense of 1937 could only be brought about by re-unification. 
And such re-unification presupposes much more than the re-unification of 
the Eastern and Western fragments; it would also mean the unification of 
’ Germany east of the Oder-Neisse line, now under Soviet and Polish admini- 
stration, not recognized as definitive by the United States, and of the Saar, 
now dominated by France, a status recognized by the United Statés only 
‘until a peace treaty has been made.’’ The Western fragment (‘‘Bundes- 
republik Deutschlarid’’) is not the Germany of 1937. The Presidential 
communication of 1951 states that this Western fragment contains ‘‘ap- 
proximatively two-thirds of pre-war Germany and three-fourths of the Ger- 
man people.’ But this statement overlooks that one-fourth of pre-war 
Germany is under Soviet.and Polish administration and that many millions 
of Germans have been driven out of Hastern Germany by the “orderly 


11 See, for a full discussion, Rolf Stédter, Deutschlands Rechtslage (Hamburg, 1948). 

12 Department of State Bulletin, Vol. 16, p. 71. 

18 Manley O. Hudson writes: ‘‘For some purposes it may be said that the state of war 
with Germany continued; yet, in view of the political developments, this view smacks of 
such unreality that no dogmatic statement can be made as to some of the possible con-' 
sequences.’’ Cases and other Materials on International Law (St. Paul, Minn.: West 
Publishing Co., 3rd ed., 1951), note on p. 618. 

14 The Presidential communication of 1951 states that the ‘‘Soviet effort has been to 
cut the eastern third of Germany away . .. and to develop it as a provinee of the new 
Soviet empire.’? The new construction by Bindschedler (loc. cit., at p. 48) that Germany 
exists and has, at this time, ‘‘two Constitutions and two governments, each with a terri- 
torially limited sphere of competence,’’ seems to this writer to be unacceptable in Jaw. 
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transfer’’ agreed upon at Potsdam. But even if we consider West Ger- 
many a new state, it is hardly up to now a sovereign state in international 
law. The Declaration of the three Western Powers of September 19, 1950,* 
strongly emphasizes that the declaration to terminate the state of war 
with Germany ‘‘will not affect the rights and status of the three Powers in ' 
Germany, which rest upon other bases,’’ namely, upon conquest. Equally, 
the Presidential communication of 1951 insists that ‘‘the termination of the 
state of war with Germany will not affect the status of the occupation. 
The rights of the occupying powers do not rest upon the state of war, as 
such, but . . . result from the conquest of Germany.”’ 

It is therefore clear that if a state of war continues with Germany under 
international law, the Congressional Resolution is not able to end it; the 
war, if it continues, will not be ended between Western Germany and the 
Soviet Union and her satellites, nor between us and Eastern Germany. A 
Congressional Resolution ‘‘to terminate the war with Germany” will not 
apply to ‘‘Germany,’’ but only to the Western fragment under our control, 
as the Presidential communication of 1951 makes perfectly clear. 

Now, what is the significance of the phrase ‘‘ending the war’’ under 
international law? It seems to this writer fundamental to distinguish be- 
tween ‘‘ending the war’’ under international law and under some municipal 
law. Allied political declarations or court decisions since 1945 that the 
-stato of war continues with Germany are not necessarily a proof that this 
war continues under international law; their significance may be entirely 
restricted to the purposes of a concrete municipal law in toto or even to a 
particular. legal situation or case in municipal law. The ‘‘end of war” 
may have different legal meanings. It is not necessary to suppose with 
Kelsen that such declarations have only political, and no legal, meaning or 
that such declarations are necessarily in contradiction with international 
law. They may have an excellent legal meaning in municipal law, without 
constituting evidence of the end of war under international law. First, 
Anglo-American courts often consider that the question of the continuance 
of war is a political question, in which the courts will follow the advice of 
the executive branch.*® Or the courts have to construe merely the ‘‘end of 
war’’ for purposes of municipal public law, such as whether the President’s 
war powers have come to an end*’ or whether a German national can be 
kept in Great Britain as an interned alien enemy after Germany’s uncon- 
ditional surrender.?® Or the courts may have to construe the phrase ‘‘end 
of war’’ merely for purposes of municipal private law and may come to 
a solution even opposed to the attitude of the executive branch. Thus, in 


15 Department of State Bulletin, Vol. 23, No. 587 (Oct. 2, 1950), p. 530. 

16 See U. S. ex rel. Hack v. Clark, 159 F. (2nd) 552; Waller v. U. S., 78 F. Supp. 816. 

17 Ludecke v) Watkins (1948), 385 U. S. 160; this JOURNAL, Vol. 42 (1948), p. 987. 

18 See the much-quoted English case, Rex v. Bottrill, which has been strongly overrated 
as being a proof for the continuance of war under international law. 
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Arroyo v. Puerto Rico Transportation Authority * the court held that the 
end of a period set by the Publie Service Commission of Puerto Rico for 
operation of buses ‘‘until one year after the termination of the war in 
Europe” had come one year after the German unconditional surrender. 
In Stinson v. New York Life Ins. Co.” the court held that, for purposes of 
the interpretation of an insurance policy, the war had come to an end at 
the critical time in this case, October, 1945.7 This, of course, does not mean 
that the war ‘‘has come to an end’’ generally or under international law. 
In the last-named case the court stated, theoretically correctly, that the 
meaning of the phrase ‘‘engaged in war” could vary according to the pur- 
pose for which it was employed, and drew a distinction between its use in a 
private contract and in a matter of public law. Such distinction must also 
be drawn between its meaning under municipal and under international 
law.?? 

That a Congressional resolution on ending the war with Germany would 
rather be of legal significance under American municipal law, seems to 
follow not only from the remark in the agreement of the three Western 
Powers of September 19, 1950, that the termination of war is faced with 
many ‘‘legal and practical difficulties,’’ obviously in municipal law, but also 
from the Presidential communication of 1951. For the President empha- 
sizes that ending the war with Germany ‘‘will have many tangible benefits” 
for Germans, obviously under American municipal law. They will no 
longer be classified as ‘‘enemy aliens,’’ they will no longer be subject to 
certain disabilities, particularly with respect to suits in United States 
courts. 

A Congressional resolution on ‘‘ending the war with Germany’’—to 
sum up—will apply only to Western Germany and its legal significance 
will rather lie in the realm of American municipal law than in that of ` 
international law. 

Joser L. Kunz 


RESERVATIONS TO MULTILATERAL CONVENTIONS: 
THE REPORT OF THE INTERNATIONAL LAW COMMISSION 


On November 16, 1950, in accordance with a recommendation of the Sixth 
Committee, the General Assembly of the United Nations requested the In- 
ternational Court of Justice to give an advisory opinion on the effect of 


19 (1947), 164 F. (2nd) 748. 20 (1948), 167 F. (2nd) 233. 

21 Thus, a British court interpreted the phrase ‘‘in the event of an armistice between 
Great Britain and Germany’? in a will, that the German unconditional surrender consti- 
tuted an ‘‘armistice,’’ for the purpose of interpreting this will, although not generally 
and not under international law. Re Orchard (1948), 1 All Eng. L. R. 203; this JOUR- 
NAL, Vol. 42 (1948), p. 950. 

- 228 ee Hudson’s article of 1920, loc. cit.; also Stédter, op. cit., pp. 119-120; Bind- 
schedler, loc. cit., pp. 44-47. 
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reservations to the specifie multilateral treaty known as the Genocide Con- 
vention, and at the same time it invited the International Law Commission 
` to study the general question of reservations to multilateral conventions 
“both from the point of view of codification and on that of the pro- 
gressive development of international law.” 

Even in the more limited form in which it was referred to the Interna- 
tional Court of Justice, the question was as much political as juridical; for 
it involved not the interpretation of a treaty but the effect of the qualified 
acceptance of it by particular states, in respect to which there was no inter- 
national practice so well established that it might be taken as customary 
law. The Secretariat of the United Nations, confronted with reservations - 
to the Genocide Convention, had called attention to the lack of unanimity 
both as to the procedure to be followed by a depositary in obtaining the 
necessary consent to a proposed reservation of other parties to a convention 
and as to the legal effect of an objection made by one of the parties; and 
the recommendation of the Sixth Committee was made in response to the 
Secretary General’s report. The justification for referring the question not 
only to the International Law Commission but to the International Court 
of Justice lay in the fact that the solution of the question called for drawing 
inferences from general principles of law, for which the distinguished 
members of the Court were as well fitted as the members of the Interna- 
tional Law Commission. After some debate in the Sixth Committee it was 
decided to restrict the advisory opinion to be requested of the International 
Court to the single Genocide Convention involving, in the opinion of the. 

` Sixth Committee, only dn application of existing law, whereas the larger 
problem could be left to the International Law Commission. 

The opinion of the Court, rendered on May 28, 1951, lost much if not all 
of its authority by the fact that it was reached by seven votes to five. The 
majority advised that a state which has made a reservation to which other 
parties to the convention make objection can nevertheless be regarded as 
being a party to the convention ‘‘if the reservation is compatible with the 
object and purpose of the Convention.” It should be noted that in reach- 
ing their conclusion the majority laid great stress upon the special charac- 
ter of the Genocide Convention and the fact that it did not represent the 
result of bargaining for national interests but of a desire to promote a 
common interest of the whole international community. Under such eir- 
cumstances it was not to be believed that it was the intention of the Gen- 
eral Assembly in adopting the convention to exclude a state from being 
party to it simply because of a minor reservation not incompatible with 
its object and purpose. 

The minority of the Court held rigidly to the rule that a state making a 
’ reservation could not be regarded as a party to a convention without the 


1LC.J. Reports, 1951, p. 15; this JOURNAL, Vol. 45 (1951), p. 579. 
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consent of all of the states which had already ratified, and that the Genocide 
Convention, considering the cireumstances under which it was adopted, did 
not form an exception to the rule. The rule suggested by the majority of 
the Court was considered to be without legal basis in international law, 
and to have the practical effect of dividing the provisions of the convention 
into two groups, those forming part, of the object and purpose of the con- 
vention and those not doing so, leaving it to each state formulating a reser- 
vation to decide whether it fell within the ‘‘compatible’’ class and leaving 
it to the states already parties to.the convention to use a similar judgment 
as to its compatibility and to accept it or not accordingly, with resulting 
- confusion and lack of finality and certainty. . 

The report of the International Law Commission, under date of August 
23, 1951,? points out the broader problem presented to it of studying reser- 
vations to multilateral conventions in general, and that while the Court 
was restricted to a consideration of the question in connection with the 
Genocide Convention, the Commission felt free to suggest the practice which 
it considered the most convenient for states to adopt for the future. The 
Commission first noted the fact that the Secretary General of the United 
Nations was following substantially the practice of the League of Nations, 
permitting a state to make a reservation only with the consent of all states 
which have ratified or acceded to the convention up to that time. It then 
found that the practice of the Organization of American States,’ while 
perhaps appropriate in the case of states having common historical tradi- 
tions and close cultural bonds, was not suitable to multilateral conventions 
in general, and that the criterion of the compatibility of a reservation with 

. the object and purpose of the convention, as applied by the International 
Court of Justice, was also unsuitable as a general rule. 

After a careful analysis of the problem, the Commission arrived at a 
recommendation which follows closely the existing practice of the United 
_ Nations Secretariat and incidentally takes sides with the minority of the 
International Court of Justice. The Commission points out the complexity 
of the task which the Seertary General of the United Nations would be re- 
quired to discharge if states making reservations could become parties to 
multilateral conventions despite the objections of some of the parties to 
their reservations. While it was desirable that a multilateral treaty should 
have the widest possible acceptance it was also desirable to maintain uni- 
formity in the obligations of all the parties to a multilateral convention, 
and, the Commission added, ‘‘it may often be more important to maintain 
the integrity of a convention than to aim, at any price, at the widest possible 
acceptance of it.” The Commission noted, however, that multilateral con- 
ventions are so diversified in character that no single rule uniformly applied 


2U. N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858); this 
JOURNAL, Supp., Vol. 45 (1951), p. 103. i 
3 Described in this JOURNAL, Vol. 45 (1951), p. 145. 
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could be wholly satisfactory. Hence it was recommending a rule which 
seemed to it to be ‘‘the least unsatisfactory’’ and to be suitable for applica- 
tion in the majority of cases. 

The report of the International Law Commission goes beyond the existing 
practice of the Secretariat of the United Nations in requiring that the pro- 
posed reservation be accepted not only by the states which have ratified or 
acceded to the convention up to the date of its entry into force, but by 
the signatory states which have not yet ratified, either before the convention 
enters into force or after. The Commission was of the opinion that signa- 
tory states have an equal interest with those which have already ratified in 
. passing upon changes in the text of the agreement except in cases where ' 


` an undue delay in ratifying would indicate abandonment of interest. 


Hence, while giving to signatory states the right to reject a proposed reser- 

vation, the Commission recommends that there be a time-limit beyond which 

- their objection would not be valid. The suggestion to include signatory 
states among those concerned in maintaining intact the provisions of the 
convention seems to be entirely justifiable and deserves the fullest considera- 
tion of the General. Assembly. 

“While the Secretariat of the United Nations will doubtless continue to 
follow the present practice modified, it is to be hoped, by the suggestion of 
the International Law Commission, there is no doubt that the whole system 
needs further study. Where is the line to be drawn between conventions 
the text of which should be maintained intact if they are to accomplish 
their purpose, and other conventions to which reservations could be ad- 
mitted in order to secure the widest acceptance possible without at the same 

_ time defeating their purpose in any serious degree? The solution offered 
by the majority of the International Court of Justice in the case of the 
Genocide Convention, namely, that the state which has made a reservation 
to which other parties have objected can be regarded as a party to the con- 
vention if the reservation is compatible with the object and purpose of the 
convention, would commend itself strongly, if only there were some au- 
thoritative body to determine that question promptly. It would clearly not 
be practicable to leave the decision to the International Court of Justice. 
Possibly the General Assembly of the United Nations might entrust the 
decision to its Legal Committee upon which all the Members of the United 
Nations are represented. If the decision were favorable to the reservation, . 
then the reserving state would be counted as a party to the treaty upon de- 
posit of its reservation. At the same time it could be agreed that the 
treaty would be in force between the reserving state and other parties to 

_ the treaty, except that the reservation would not affect the relations of those 
states which, within a fixed time, might indicate their unwillingness to ac- 
cept the reservation. In such case the treaty would continue in effect with 
respect to those of its provisions not affected by the reservation; and as.a 
practical matter no difficulties of interpretation in regard to their obliga- 
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tions would be likely to arise between any two parties in view of the de- 
cision of the Legal Committee that the reservation was compatible with the 
object and purpose of the treaty even if particular state was not of the 
same opinion. 

C. Q. Fenwick 


THE INTERNATIONAL LAW COMMISSION AND THE CONTINENTAL SHELF 


_ At its third session, held in Geneva during the summer of 1951, Ghe In- 
ternational Law Commission adopted a series of draft articles on the con- 
tinental shelf)and related subjects: The Commission decided that the 
drafts should be given publicity in accordance with the terms of its Statute 
and that in particular they should be communicated to governments for 
comment. While the articles of course have no binding force, they are of 
interest, as being the first attempt by an official international body of ju- 
rists to formulate systematic principles in this field of growing importance. 
(The drafts reflect, indeed, a substantial measure of agreement among the 
members of the Commission, with the exception of M. Scelle of France.) 
M. Scelle abstained from voting on the topickbecause of his expressed belief 
that the entire doctrine of the continental shelf was on unjustifiable in- 
fringement on traditional principles relating to the freedom of the seas) 
The Commission, of which Professor J. P. A. Frangois of The Nether- 
lands was rapporteur for the subject, prepared in Part I of its draft seven 
articles concerning the continental shelf, and in Part II four articles con- 
cerning fisheries, sedentary fisheries, and contiguous zones. The articles, 
while derived from the general views expressed by the Commission at its 
1950 session,? show considerable development in the Commission’s thinking 
over the previous year. The accompanying commentary is particularly 
illuminating in this regard. The drafts show plainly that in its general 
approach the Commission sought to follow a middle way, sharing neither 
the views of M. Scelle nor the enthusiasm of some others for radical innova- 
tions. It seems to have been moved by the feeling that, as a result of 
technological progress, a situation in fact existed which had to be dealt 
with; and that the best solution would be one which, while not going too 
far or too fast, would yet afford opportunity for future growth. These 
considerations appear especially noticeable in Article 1, in which the Com- . 
mission explains 1 the sense in which it employs’ the term ‘S ‘continental shelf’’: 


. As here used,|the term “continental shelf’’ refers to the sea-bed and 
subsoil of the subiarine areas contiguous to the coast, but outside the 


1 Text in Report of the Commission of its Third Session, U. N. General Assembly, 
6th Sess., Official Records, Supp. No. 9 (Doe. A/1858), pp. 17-20; this JOURNAL, Supp., 
Vol. 45 (1951), pp. 189-147. 

2U.N. General Assembly, 5th Sess., Official Records, Supp. No. 12 (Doe. A/1316), 
p. 22; this JOURNAL, Supp., Vol. 44 (1950), pp. 147, 148. 
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area of territorial waters, where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the sea-bed and 
subsoil. } 

AThe Commission’s comments observe that the formula here given seems 
preferable, in view of continuing technical advance, to a limit fixed in terms 
either of depth (e.g., 200 meters) or of distance from shore. It also per- 
mits:the inclusion of submarine areas not strictly continental shelves inthe 
geographical sense, such as insular shelves and the beds of certain shallow 
seas and gulfs.) In achieving these advantages, the Commission’s usage 
necessarily departs from scientific concepts of the continental shelf -(con- 
cepts, however, which are themselves not wholly. precise), but the purpose 
is commendable: to formulate a legal standard of permanent validity. The 
long-range view taken by the Commission is highly creditable to it, and it 
is perhaps only quibbling about details to remark that the test of exploit- 
ability will itself require further definition eventually. In particular, 
questions may arise as to the geographical limits of an exploitable area. 

The essence of the Commission’s views as tothe status of the submarine 
areas embraced within its definition is stated in Article 2 of its draft: 


}, Tke continental shelf is subject to the exercise by the coastal State of ' 
ian and jurisdiction for the purpose of ‘exploring it it t and exploiting 





its-natural resources, — 


(The Commission points out that the jurisdiction recognized is solely for 
the purpose stated, and indicates that a power thus limited should not be 
placed on the same footing as the general powers possessed by a state over 
its territory and territorial waters and commonly summed up in the word 

“‘sovereignty.”’ In terms of practical effect, one may-wonder whether this ` 
distinction is not-more verbal than real; but it at least makes the dish more 
palatable to those unable to stomach the strong taste of sovereignty. 

(Two ferther assumptions of importance underlie Article 2 and are noted 
in the Commission’s comments. The first is that the right of jurisdiction 
is independent of any requirement of occupation) In view of the diff- 
culties and inequities which result from any attempt to apply a rule of 
occupation to submarine..areas, the Commission’s’ stand would seem real- 

‘ istic and proper, There.is indeed a departure from traditional rules with 
respect to the acquisition of land territory; but the ‘situtations are quite 
dissimilar and the Commission would appear fully justified in its opinion 
that a requirement of occupation might lead to chaos.* 

The sezond assumption is that the right of jurisdiction is not: derived 
fròm any formal assertion of jurisdiction by the coastal state; hence the 
content af the right i is in no way dependent upon the ter ms in which it is 


8 For a recent exposition of the view that the requirement of effective -occupation 
should be maintained with respect to submarine areas, see L. C. Green, ‘‘The Conti- 
nental Shelf,’’ Current Legal Problems (1951), pp. 54-80. 
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couched in any such assertion The record shows that state claims vary 
widely in form and extent, and to grant effect to each according to its terms. 
would make impossible the development of any general rule of law) On 
the approach of the Commission, a formal assertion of rights within the 
limits envisaged by the draft articles would appear to be desirable but not 
essential; claims diverging therefrom might or might not be meritorious. 
The Commission took critical note in this connection of the 200-mile claims 
advanced by several Latin-American states, observing that ordinarily ex- 
ploitation is not possible at such a distance from shore. It went on to com- 
ment that insofar as those claims sought to regulate also the resources of 
the sea, they represented an undesirable combination of subjects which 
ought to be treated separately. 

{In Articles 1 and 2 the Commission laid down a PRE description and a 
general rule regarding the continental shelf which admittedly have ele- 
ments of novelty} It could not be otherwise if the Commission were to pro- 
duce any worthwhile proposals at all for dealing with a novel factual 


situation. While no doubt there was some truth in M. Scelle’s animadver- ` 


sions upon the doctrine as a hazardous new departure, it does not appear 
that M. Scelle had any satisfactory alternative to propose for bringing this 
new field of activity within the rule of law. Yet such a vacuum must be 
filled, and better by some moderate proposals of general acceptability than 
by a welter of extravagant and irreconcilable claims. On this ground 
alone |the Commission’s effort seems worthy of praise, especially since in 
Articles 8, 4, 5, and 6 of its draft it undertakes to establish certain specific 
limitations on the jurisdiction recognized in Article 2. 

[Article 3 asseris that the status as high seas of waters above the conti- 
nental shelf is to remain unaffected, and Article 4 preserves in like manner 
the status of the airspace above those waters. Article 5 recognizes the right 
of states other than the coastal state to lay and maintain cables on the 
shelf, subject to the coastal state’s right to take reasonable measures for 
exploration and exploitation. In connection with Article 3, the Commis- 
sion reiterates its view that conservation of resources of the sea should not 
be associated with claims to the continental shelf, j 

(in Article 6 the principle is asserted that exploration and exploitation of 
the shelf must not result in substantial interference with navigation or 
fishing. . In support of this requirement, the comment observes that ‘‘navi- 
gation and fishing must be considered as primary interests.’’) The motives 
behind these statements are understandable; yet tit is perhaps unfortunate 
that in this article the Commission failed to show the same farsightedness 
which marked its approach in Article 1. m would seem that the question 
whether ‘navigation or fishing or the exploitation of natural resources is 
the chief interest in any particular area is a question of fact, and that prior- 
ity of right ought to be determined accordingly. In many areas of shallow 
waters, off the beaten track but rich in resources, navigation may be of no 
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real importance; it would seem absurd to impose elaborate restrictions on 
‘development of the resources to protect a ‘‘primary interest’ amounting 
to a few small craft a year. Conversely, one may well wish to avoid de- 
velopment installations in the midst of a busy seaway. Still another con- 
sideration which militates against the Commission’s view is that the relative 
importance of various activities may shift with time: the navigation or fish- : 
ery which is a primary interest today may be no more than a dead hand on 
other developments a few years hence.} Sight should not be lost of the fact 
that the potentially vast uses of the sea are only beginning to be recognized. 

(The second paragraph of Article 6, though less important, is open to 
something of the same objection. It provides that development installa- 
tions shall not have the status of islands for the purpose of delimiting terri- 
torial waters, although safety zones may be established around them to a 
reasonable distance (500 meters is suggested in the comment). The princi- 
ple may be sound with respect to the relatively small and temporary in- 
stallations of today, but what of tomorrow? If artificial islands of a perma- 
nent character were`to be built, possessing area and population greater 
than many natural islands, it would seem unrealistic to deny them the legal 
status of islands merely because of their origin.) 

{Article 7, the final article dealing with the continental shelf in the Com- 
mission’s draft, declares that states contiguous to the same continental 
shelf should establish boundaries therein by agreement; in default of agree- 
ment, they are bound to resort to arbitration.) The comment suggests that 
the boundary between states on opposite sides of an arm of the sea should 
be in general some median line between the two coasts, but no proposals are 
made for other situations. (In its approach the article shows a wise ap- 
preciation of the impossibility of laying down any universal rule for estab- 
lishing boundaries on the. shelf. Each situation is unique, and can be 
solved satisfactorily only in the light of its own facts and the particular 
interests there involved. The mention of arbitration, in this one place alone, 
seems both unnecessary and inappropriate Ajit would appear to have little 
relevance to the substantive problem with which the Commission was dealing. 

Of the four articles in Part II of the Commission’s draft, that dealing 
with contiguous zones doe no more than restate a rule already widely ree- 
ognized: that for customs, fiscal, and sanitary purposes a state may exercise 
measures of control up to a distance of not more than twelve miles from its 
coast. No attempt is made to dovetail the rule into the Commission’s pro- 
posals relating to the continental shelf, under which it would seem not im- 
possible for a state to exercise such control, in connection with its exploita- 
tion program, at distances of more than twelve miles offshore.. 

The three articles on fisheries show clearly the intent of the Commission 
to divorce this problem from that of the continental shelf. Here also the 
attempt appears to have been made to frame a principle adequate to meet 
the facts of a situation—a principle both satisfactory in law and effective 
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Sm ‘the oe of. fonserving ihes wok at ’g fishery resources. Article A of, Part 
-II lays gown te Commission’ s ; proposed rule: 


’ States ‘whose nationals are engaged i in fishing in any area of” the high 

“eas may~ regulate: ‘and control fishing activities in such area for the 

_ putpose of .preserving ‘its resources from extermination. ` ‘If theha- 

*: ““Honals.of several ‘States are thus engaged ih an area; such measures 
shall} ‘be taken by..those States in concert; if the nationals of only one 

l State | are thus éngaged in a given area, that State may take such meas- 

urés in the area. If any part of an area is situated within:100 miles 
of the territorial waters of a coastal State, that State is entitled to take 
part on an equal fdoting in any system of regulation, even though its’ 
“nationals do not carry on -fishing.in thè area. In no circumstances;: 
7 i however, may an area be closed to nationals ‘of other: States wishing to 

4 F y engage in fishing activities. k 4 oh 


~ 


A at ‘would: seem a.not unlikely inference that the foregoing article owes afgood 
deal to President~Truman’s proclamation on fisheries of September 28, 
; 54945, which enunciated similar principles with respect to control of a fishery 
by: the state or states participating.“ There is in thé Commission’ S draft, 
; however; the additional proviso as to the rights of any coastal state within 
100 miles ;. this would seem to be not unreasonable as a safeguard For” the 
_ interests of such a state. The Commission’s text also declares, that an area 
may not be closed to nationals of other states wlio desire to fish there (and. 
“who presumably are willing to abide by. ‘the. regulations). This is a point 
of poténtial. importance ¢ on which the Truman nie was aos 
` silent." >. ia he K 
„Article 2 proposes a ET international, body to conduct studies of 
f the world’ ’s fisheries and also to make conservation regulations for“any fish- 
"> ery area’ ‘where the states concerned are unable to agree ‘among themselves. 
Some siieh international bodies, composed of representatives of several 
__ states, already exist -with respect to particular species——e. J- ‘the Interna- 
~ tional Whaling Commission—or to. patticular areas—e:g.; the Northwest 
Atlantic Fisheries. Commission’ “and. the: Indo-Pacific Fisheries Couneil.® 
One:may speculate whether such specialized groups, particularly familiar 
with one or another fishery ‘problem, may.) not be better agenciés to eae 
the purpose the Commission has i in mind’ ‘than a single. world-wide body. - 
With respect to Article 3, which deals with sedentary. fisheries, the chief 
difficulty seems to have been whether. to couisider such fisheries as part of. 
the resources of the sea, or as part of the. resources of the continental shelf 
because. of their connection with the. sea bed... It might ‘he claimed. at to: 








410 Fed, Reg. (1945), p. 12304; this Fonsi, Bubb. Vol. 40 (1948), p- 46. | 

5 See the International Whaling Convention, Dee.’ 2; 1946, 'U. S. Treaties. and Other 
International Acts Series, No., 1849, this J OURNAL, Supp. . Vol. 48 (1949), p. 174; Indo- 
Pacifie Fisheries Council Agreement, Feb. 26, 1948; U; S. Treaties and Other Tnterna- 
tional Acts Series, No. 1895; Northwest Atlantie Fisheries oon entio Feb. .8, 1949, 
ibid., No. 2089, this JouRNAL; Supp» \ Vol. 45 yale 40. 
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place sedentary fisheries in the latter category simplifies the legal basis for 
protecting them by bringing them within the scope of the continental 
shelf doctrine.. The Commission, however, decided otherwise on the ground 
that its continental shelf proposals were meant to deal only with the mineral 
resources of the subsoil. It therefore formulated a rule, somewhat similar 
to that in Article 1, recognizing the right of a state to regulate sedentary ` 
a. fisheries 


in areas of the high seas sone PEN to its territorial waters, where such 
fisheries have long been maintained and conducted by nafionals of that 
State, -provided that non-nationals aré permitted to participate in the 
fishing activities on an equal footing with nationals, Such regulation 
-will, however, not affect the general status of the areas as high seas. 





The Commission intentionally avoided any reference to such areas as ‘‘oc- 
eupied’’ or ‘‘constituting property’’—-phrases which have been used by 
governments and writers from time to time in an effort to supply a basis - 
` for the control exercised. The Commission’s approach, which looks to long- 
continued use as. a basis, would seem more realistic. It is doubtful, how- 
ever, whether the Commission’s proposed admission of non-nationals re- 
flects existing practice - with: respect to many sedentary fisheries, -where ` 
non-nationals ‘of one; lass or another appear often to be excluded. 
RICHARD Youne 
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THE PELLA MEMORANDA RELATING TO INTERNATIONAL CRIMES 
AND CRIMINAL JURISDICTION : 

In anticipation of the Second ‘Session of the International Law Commis- 
sion during the summer of 1950, the Secretariat of the United Nations re- 
quested the noted Rumanian jurist, Professor Vespasien V. Pella, to pre- 
pare a memorandum on the Draft.Code of Offenses against the Peace.and 
Security of Mankind and also a memorandum on the Establishment of an 
International Criminal Court. While not assuming responsibility for the 
views expressed in the memoranda, the Secretariat presented these memo- ` 
randa with their extensive material and documentation to the International 
Law Commission and the Committee on International Criminal J urisdiction, 
respectively, as an aid in their respective. tasks of preparation of a draft. 
code of offenses and of a draft convention: establishing. an international 
criminal court.* “Professor Pella is President of the. Association Lerna, 
tionale de Droit Pénal. 

The memorandum on the Draft Code of Offenses against the Pesce and 
Security of Mankind ? is a document of 220 mimeographed pages. It first 
recounts the history of the movement for specific rules of conduct to be ob- 
served by states and proposed criminal law sanctions against violators. 


Basis for the draft is to'be found in:the preamble of the Charter with its 


object of assuring the peoples of the world a peaceful life in the interna... 


- tional community. The evolution of the idea of the draft is traced from 


the Inter-Parliamentary Conference at Berne in 1924, and subsequent. 
meetings, the Disarmament Conference of. 1933, the events leading to the 
formulation of the Charter of the Nuremberg Tribunal, the trial of German 
war criminals and finally the directions of the General Assembly of the 
United Nations of December 11, 1946, “to treat as a matter of primary im- 
portance’’ plans for the formulation of a general codification of offenses. 
against the peace and security of mankind. - 

Professor Pella’s memorandum deals with the proper scope to. be given 
such a codification and the definition of the offenses which should properly 
come within the limits of the draft. This is a difficult task and’ he endeav- 
ors to make clear that only offenses against the international community 
are contemplated. He quotes with approval the remark of Mr. Francis 
Biddle, United States member of the Nuremberg Tribunal, that the phrase 


1¥For Draft Code of Offenses, prepared by the International Law Commission, see 
Report of its Third Session, May 16—July 27, 1951, U.N. General Assembly, 6th Sess., 
Official Records, Supp. No. 9 (A/1858), p. 10; this JOURNAL, Vol. 45 (1951), p. 123. 

2 U.N. General Assembly, Doe. A/CN. 4/39, Nov. 24, 1950. ` 
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‘‘peace and security of mankind’’ is indivisible and should not be split. 
Professor Pella arrives at the conclusion that the establishment of a perma- 
nent international criminal court. is indispensable for the purpose of the 
proper application of a code of offenses against the peace and security of 
* mankind. 

There has been some apprehension that a code of this kind might be an 
unforeseen and unintended barrier against movements or plans on free 
territory for the restoration of freedom in countries in the hands of alleged 
usurping totalitarian groups. The problem is not entirely one of proper 
drafting but involves considerations of international politics as well. 

The memorandum on the Establishment of an International Criminal 
Court è in a mimeographed document of 151 pages with annexes of drafts 
of a Statute and Protocol for setting up the court. The history of the 
movement for such a court is outlined, together with the various proposals 
of unofficial bodies such as the Inter-Parliamentary Union, the Interna- 
tional Association of Penal Law, the International Law Association and 
others. The United Nations General Assembly, by resolution of September 
9, 1948, invited the International Law Commission to examine whether it 
was desirable and possible to establish an international judicial organ for 
the punishment of the crime of genocide and of other crimes within its 
competence under international conventions. The memorandum discusses 
the two drafts contained in the annexes, article by article, with comment 
drawn from the writer’s rich experience of more than a quarter of a cen- 
tury with the problems of international penal jurisdiction. He is, of 
course, rather more familiar with the procedure of criminal trials in coun- 
tries of the civil law than that of countries within the Anglo-American 
sphere. This applies particularly to pre-trial procedure where his com- 
ments assume that pre-trial will be conducted in a manner similar to the 
instruction criminelle pursued’ in many countries of Continental Europe. 
There are also some constitutional barriers, particularly affecting the United 
. States, which are not dealt with in the memorandum, and which require 
careful consideration. 

Professor Pella expresses the conviction that if a permanent international 
criminal court had been in existence, some of the principal criminals tried 
at Nuremberg and Tokyo would never have committed the criminal acts 
in question. 

ArtTHur K. KUHN 


3 U.N. General Assembly, Doc. A/AC.48/3, July 17, 1951; for Report and Draft Stat- 
ute for an International Criminal Court prepared by the United Nations Committee on 
International Criminal Jurisdiction, Geneva, August, 1951, see U.N. Doc. A/AC.48/4, 
Sept. 5, 1951. The text of the Draft Statute is reprinted in the Supplement to this 
JOURNAL, p. 1. 
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SOVIET COMMENTS ON INTERNATIONAL LAW: 


The Sovetskoe Gosudarsivo i Pravo is devoting an increasingly large 
part of its space to Western foreign policy and internal life. As usual, the 
international drama in the simplified Soviet arrangement is reduced to the 
struggle of heroes without blemish—the Soviet Union and her partners— 
against utterly black characters—the Western Powers with the United 
States at their head. The June, 1951, issue (No. 6) carries an article by 
F. I. Kozhevnikov (the Editor-in-Chief of the journal) and E. P. Meleshko 
under the title: ‘‘The most important and fundamental tasks of the journal 
‘Sovetskoe Gosudarstvo i Pravo’’’ (pp. 17-24). The two authors have 
this to say concerning the international aspect of the tasks of the journal: 


Taking into consideration the daily growing expansionist and aggres- 
sive policy of the imperialist States with the U. S. A. at their head, 
those States having passed from the preparation of aggression to direct 
acts of aggression in Korea, China and other countries, the board of 
editors consider that it is necessary for the journal to publish system- 
atically articles which unmask imperialist policy as well as the bour- 
geois legal pseudo-science which subverts and tramples under foot 
contemporary international law for the benefit of its masters—the im- 
perialist circles of the U. S. A. In order to achieve this purpose the 
board of editors draw the attention of the direction of the Institute 
of Law of the U.S.S.R. Academy of Sciences to the request that scholars 
who deal. with questions of international law should use the columns 
of the journal for unmasking the bourgeois pseudo-science and ex- 
plaining the fundamental democratic principles of contemporary 
international law. (p. 24.) 


However, to denounce and to unmask the corrupt Western science of inter- 
national law is not enough, because the seeds of evil may also fall on Soviet 
soil, as has been proved in recent years in the case of quite a few Soviet 
international lawyers who have succumbed to the disease of bourgeois ob- 
jectivism (Professors Korovin, Durdenevskii and Levin have been such 
victims of the contagious objectivism and cosmopolitanism. of bourgeois 
science). Therefore, 


... the board of editors, in their plan of further unmasking the cor- 
rupt contemporary bourgeois jurisprudence, consider it indispensable 
to continue a systematic struggle against all symptoms of bourgeois 
cosmopolitanism and other bourgeois influences in Soviet juristic sci- 
ence, (p. 24.) 


In the May, 1951, issue (No. 5) Mr. A. A. Gertsenzon shows the way. 
In his article, ‘‘Unmasking the crimes of the imperialist bourgeoisie—one of 
the present tasks of Soviet juristic science’ (pp. 34—48), he formulates 
the mission of his colleagues in the following words: 


Unmasking innumerable crimes committed by the imperialist bour- 
geoisie in economics, in internal politics and in foreign policy, repre- 
sents one of the present tasks of Soviet juristic science, in particular 
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- of the Soviet science of criminal law. Those monstrous, bloody and 
cynical as to their form, and tremendous as to their extent, crimes of 
the imperialist bourgeoisie and its agencies are especially characteristic 
of the U. S. A. and the imperialist States which find themselves within 
the realm of the direct influence of the former. (p. 34.) 


The definition of the crimes committed by the bourgeoisie cannot be founded 
on the bourgeois criminal law, but on the Soviet conception of crime; a 
Soviet lawyer has the right and the obligation to qualify as crimes certain 
acts which are held to be legal on the foreign territory where such acts are 
committed : 
Unmasking the crimes of the imperialist bourgeoisie presupposes the 
preliminary definition of the criterion of criminality and the definition 
of the series of acts which we consider as criminal. It would be pro- 
foundly erroneous to found the analysis on the concept of criminality 
which is accepted by bourgeois criminal legislation; this would result | 
in politically mistaken conclusions and arguments. One may find the 
key to the correct understanding of crimes committed in capitalist 
countries only in the socialist legal consciousness. (p. 34.) 
The socialist criterion of crime is based on the conception ‘‘. .. of the 
social peril which one or another act represents for the vitally important 
interests of the proletariat.” (p. 36.) Until the victory of the revolution 
in any given capitalist country this criterion ‘‘. . . has to a large extent 
only a moral and political meaning and serves as 2 means of political un- 
masking of numerous crimes committed by the bourgeoisie . . .’’ (p. 36.) 
With the coming to power of the proletariat and the establishment of 
the dictatorship of the proletariat the concept of crime, formulated on 
the basis of socialist legal consciousness, as of an act socially dangerous, 
while preserving fully its moral and political significance, acquires 
also a legal meaning, because the proletariat which has become the 
ruling class creates its cwn legal institutions and laws which enable it 


to punish and to direct the blade of its repressive action, first of all, 
against the most serious evil deeds of the bourgeoisie and its agencies. 


(p. 36.) 
Does this statement imply that Soviet lawyers expect the coming of the day 
whet foreigners would be tried ex post facto for acts committed abroad 
and perfectly legal at that time, if those acts could be held to be harmful 
to the proletariat according to the Soviet interpretation of proletarian 
interests? Do they want to compile, for the time being, a list of such 
“‘eriminals’’? ‘‘The discovery and unmasking of the crimes of the im- 
perialist bourgeoisie and its direct agencies—the rightish ‘socialists,’ all 
sorts of criminals of Tito’s gang and similar professional assassins, pro- 
vocateurs and diversionists—represents the sacred duty of all honorable 
people.’’ (p. 37.) The author admits the possibility of retroactive pun- 
ishment for acts which were legal when committed but which the ‘‘socialist 
legal consciousness’’ would declare ex post facto to be criminal. He cites 
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the example of the Bolshevik repression after the October Revolution: 
“This retribution consisted not only in the historic victory of the Socialist 
Revolution, but also, as it is well known, in the application of just punish- 
ment to the most serious crimes against the working class committed before 
the October victory.” (p. 89.) 

The United States is as usual the center of all evil: 


It is characteristic of the U.S. A. that crime not only has penetrated into 
all the pores of the ‘‘ American way of life’? but it has become the topic 
of unrestrained propaganda. This propaganda flows like a river from 
the radio, the cinema screens, the pages of American ‘‘literature.’’ 
It is carried on the pages of the American reactionary press. The 
reactionary American politicians and lawyers, sociologists and econo- 
mists, and other hirelings of the Wall Street bourgeoisie call with an 
exceptional cynicism for the mass extermination of people i in the coun- 
tries of the camp of peace and democracy, for an’ atomic war against 
the Soviet Union and China. (p. 48.) 


Mr. A. A. Gertsenzon’s article may be considered as an illustration of 
the Soviet views on the international relationship between socialist and 
bourgeois criminal law, but is hardly a contribution to international crimi- 
nal law, which cannot be identified with the criminal law of any particular 
country, be it even the Soviet Union. 

The June, 1951, issue (No. 6) also carries a substantial article by Prof- 
essor Kozhevnikov on: ‘‘Some problems of international law in the light of 
the work of J. V. Stalin—' Marxism and the problems of linguistics’ ” (pp. 
25-36). The article begins with the statement: ‘‘The work of genius of 
J. V. Stalin: ‘Marxism and the problems of linguistics’, represents a new 
and outstanding contribution to the treasure-house of Marxism-Leninism.’’ 
(p. 25.) This work of genius was actually a simple interview granted’ by 
Stalin to Pravda. Stalin, who is acclaimed as the best Soviet expert on 
any branch of human knowledge, dismissed rather abruptly the theory of 
the Soviet scholar, Marr, who had wanted to be an orthodox Marxist and had 
included language among the elements of the social superstructure whose 
nature is determined by its economic basis.. Marr held that language was 
the product of each economic period and had a class content. This theory 
could hardly be reconciled with postwar Russian nationalism which admits 
the continuity of the Russian ‘nation and glories in her pre-revolutionary 
past. To give new encouragement to Russian nationalism Stalin had to 
acknowledge the continuity of the Russian language common to both Tsar- 
ist and Soviet Russia, and to by-pass Marxism by placing language outside 
of both the superstructure and the basis and by giving it a super-class value. 
One could say that this time Stalin preferred common sense to strict Marx- 
ism. His interview was a statement ex cathedra without any scientific 
argumentation. However, all Soviet scholars have tried hard since that 
time to apply the interview to their various fields of investigation. Physi- 
cists and biologists, lawyers, historians and economists, have vied with each 
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other to prove that Stalin’s interview has opened new vistas before Soviet 
science. 
Professor F. I. Kozhevnikov makes his attempt in the field of interna- 

tional law. He begins by stating: 
However, the significance of this work of J. V. Stalin far surpasses the 
limits of linguistics. Comrade Stalin has opened there for the whole 
many-sided Soviet scientific thought wide vistas of finding out solu- 
tions to the new pas problems which: stand before our State and 
our nation. (p. 2 


Stalin’s statement concerning the super-class nature of the Russian lan- 
guage might have opened new grandiose vistas before Russian nationalism, 
but has had hardly any connection with international law. Professor 
Kozhevnikov is, therefore, reduced to the necessity of by-passing Stalin’s 
views on linguistics and of concentrating his attention on the theory of the 
basis and the superstructure. The latter theory was mentioned by Stalin 
in his interview but was formulated by Karl Marx, although the zealous 
Soviet professor seems to treat it as an original contribution of Stalin to 
Soviet scientific thought. 

The theory of the economic basis which determines the nature of the re- 
ligious, political, legal, artistic or philosophical superstructure leads the 
author to the investigation of the origin of international law: 


In the light of J. V. Stalin’s statement concerning the basis and the 
superstructure one must, first of all, examine the problem of the origin 
of international law. ... From J. V. Stalin’s statement that each 
basis has its own corresponding superstructure one must deduct the 
necessary conclusion that to each type of the class society corresponds 
a particular international law by its form and its content, which forms, 
it is true, a distinct branch of law, but which belongs beyond any 
doubt to the category of the legal superstructure. The capitalist, the 
feudal and even the slave-cwning society created its own international 
law. (p. 26.) 


The new economic basis of Soviet society has produced its own inter- 
national law: 
The Leninist-Stalinist teachings concerning international law and the 
practice of the Soviet State in the field of international relations have 
built up a theoretical basis and firm foundations of this international 
legality of the future and of this universal socialist international law 
whose subjects will be, either all of them or in an immense majority, 
States of the socialist type. (p. 29.) 
For the time being, bourgeois and socialist international law exist side by 
side. The author does not even attempt to define precisely the contents of 
each of them, as he does not try to point out the differences due to changing 
economie conditions existing between. the international law of the slave- 
owning, the feudal and bourgeois societies. The concept of international 
laws separate by their nature, succeeding each other, would have been very 
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interesting but for the fact that one may find the same legal institutions in 
various historical periods: the declaration of war, the sanctity of treaties, 
the inviolability of ambassadors were known to the Romans as well as to 
us; arbitration was practiced in ancient Greece and in the Middle Ages as 
well as in our time; the fundamental concepts of ‘‘bourgeois’’ international 
law were formed under the impact of Roman law which had been the prod- 
uct of the slave-owning society; the bulk of Soviet ideas of international 
law has been taken over from ‘‘capitalist’’ international law. The insti- 
tutions about which the Soviet lawyers like so much to speak as being the 
bastions of socialist international law—sovereignty, equality of states, non- 
intervention, ete.—have been the products of the capitalist ‘‘economic 
basis.” No Soviet lawyer has ever tried to become a Grotius of the so- 
called socialist international law as opposed to the ‘‘bourgeois.’’ As a 
matter of fact, Soviet textbooks and monographs reproduce on the whole 
international law as accepted by Western international lawyers in the 
nineteenth century and reject only the Evenne canis contributions of 
Western doctrine. 

The author is satisfied with the mere statement that there is a new social- 
ist international law and with the mention of a few differences between it 
and ‘‘bourgeois’’ international law. This socialist international law is 
deemed to be created in the relations between the Soviet Union and the 
people’s democracies: 

Among the countries of peace, socialism and democracy is being estab- 
lished a new, higher type of international relations to whieh corre- 
sponds a new type of legal relations and a new legal superstructure 


founded wpon the existing and further developing socialist economic 
basis. (p. 30.) 


What are the new institutions of this socialist international law? The au- 


. thor cites the Soviet-Rumanian mixed corporations as one of them (p. 80). 


But the institution is not so new; the mixed publie corporation with the 
participation of two states or of one state and the private capital of another 
has been known to capitalist states as well; one may point to the inter-war 
existence of such a mixed corporation for the exploitation of the Upper ' 
Silesian coal mines, the shares of that corporation having belonged in equal 
parts to the Polish state and to a group of French capitalists, The Soviet- 
satellite mixed corporations are used as a means for the exploitation by the 
Soviet Union of her allies; but even the exploitation of one’s allies was not 
invented by the Soviet Union, because it was practiced by Athens before 
the Peloponnesian War. 

The author cites another example—the treaties of mutual assistance con- 
cluded by the Soviet Union with her satellites and China; but those treaties 
are nothing else but old alliances known to the ancient, medieval and modern 
worlds (pp. 30-381). 

The author proudly writes: 
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It is self-evident that in the international law system which regulates 
various relations among the countries of this camp (the socialist) there 
is no room for such institutions of bourgeois international law which 
relate to coercion, inequality, the use of armed foree, ete. (p. 30.) 


One may have some doubts as to whether even a Soviet reader would readily 
believe that the satellites are treated as equals by the Soviet Union or that 
no coercion is ever applied by the latter to the former. During and since 
the last war the Soviet Union has always insisted on special privileges of 
the great Powers, for instance, in drafting of the peace treaties or within 
the United Nations, while Soviet coercion was perhaps not totally absent 
at the time of the formation of the Communist Government in Czechoslo- 
vakia in 1948 or when the Czechoslovaks were told in Moscow not to partici- . 
pate in the Marshall Plan. 

Professor Kozhevnikov affirms that certain institutions originally created 
by bourgeois international law and since abandoned by it have been upheld 
by socialist practice. . He might be slightly presumptuous when he refers 
in this connection to the principle of non-intervention in the internal af- 
fairs of another country (p. 31). When the French diplomacy of the arch- 
bourgeois King Louis Philippe invented this term in 1830 in relation to the 
Belgian Revolution against Holland, it could not have foreseen that some 
day a socialist state would use this term in all its treaties of mutual assist- 
ance cor.cluded with its satellites and then would proceed to daily inter- 
vention in their domestic affairs. 

One may concede to Professor Kozhevnikov that the Soviet Union has 
invented the monopoly of foreign trade and that she enjoys the honor of 
being the most staunch defender of the rigid dogma of national sovereignty, 
at least in her relations with the West. In this respect Soviet international 
lawyers simply oppose the most extreme -theories of nineteenth-century 
‘‘bourgeois’’ doctrine to the new trends in modern international law: 


The international legal system, whose main institutions were established 
in the historical period when the bourgeoisie was relatively progressive, 
is overthrown fully in our time by the ruling classes of the bourgeoisie 
which has become arch-reactionary. The problem of sovereignty may 
serve as the most glaring example in this respect. It is well known 
that the principle of sovereignty forms one of the basic foundations of 
modern international law. The imperialist states with the U. S. A. 
at their head have cynically trampled under foot this basic principle 
of international law. Instead of this principle they bring forth the 
reactionary cosmopolitan ideas of a ‘‘World State,” of a-‘‘World 
Government,’’ etc.; these ideas find their actual expansionist expres- 
sion in the adventurous plans of Marshall or of Acheson, in the North 
Atlantic Pact, in the ‘‘Western Union,” ete. (p. 28.) 


One would have expected that the new socialist international law would 
look forward towards new concepts, while ‘‘bourgeois’’ international law 
would remain stagnant. In fact, modern Western international law doc- 
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trine tries to get rid of the rigid dogma of national sovereignty in the 
interest of the development of international organization, while socialist 
international lawyers make desperate efforts to uphold the most extreme 
nineteenth-century theories of an integral and intangible sovereignty of 
states. 

Socialist international law as being formed in the relations among the 
socialist states is not a regional law; it is the universal law of the future: 


One must, however, observe that this system of legal relations does 
not represent at all some sort of a closed regional legal system... . 
Even the very term—regional—is not applicable in this case, because 
the basis of this system is not the factor of geographical continuity, 
but the unity of the social class nature of the subjects of this interna- 
tional law. .. . As we have observed before, by virtue of the ines- 
capable laws of historical development and of the incontrovertible fact 
of all roads leading now to Communism, the system of socialist inter- 
national law relations will become in the future a universal interna- 
tional law. (p. 81.) 


In the meantime, before the whole world becomes socialist on the Soviet 
pattern, Professor Kozhevnikov has to face the present situation in which 
socialist states co-exist with the ‘“‘bourgeois.’’ Which of the two laws is 
applicable to the relations between the capitalist and the socialist states— 
the ‘‘bourgeois’’ or the socialist? The author discovers an unexpected 
answer in pointing to a third international law—general international 
law which is equally binding on both types of states. Again, he does not 
even attempt to show the differences between the three types of interna- 
tional law. And again, judging by Soviet writings, general international 
law, like socialist international law, seems to be nothing else but ‘‘bour- 
geois’’ international law as it has been known to the West. Why is this 
general international law necessary ? 


In consequence of this Revolution (the October Revolution), as 
Comrade Stalin has pointed out, the world has split up into two camps: 
the camp of imperialism and the camp of socialism. ‘‘The struggle 
between these two camps constitutes the axis of the whole contempo- 
rary life; it forms the content of the modern internal and foreign poli- 
cies of statesmen of the old and the new worlds.’ (J. V. Stalin, 
Writings, Vol. 4, p. 282.) (p. 34.) 


The result of this struggle is a foregone conclusion: 


... one may say that in our time there are two bases in the world: 
the capitalist and the socialist. The capitalist basis i is perishing. It 
is doomed. The socialist basis develops, gains in power and extends 
ever more. The day steadfastly APTE when the socialist basis 
will become the ruling basis in the whole world. (p. 84.) 


In the meantime, while the bourgeois states stubbornly refuse to die out, 
general international law represents the system of rules applicable to their 
relations with the socialist states: 
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At the same time, the creation of a new system of international legal 
relations does not exclude the existence at present of general interna- 
tional law, especially in the sense of the complex of those elementary 
notions of international legality whose strict observance is obligatory 
unconditionally without exception for all States of the contemporary 
world, because of the historical fact of the co-existence of the two 
worlds: the socialist and the capitalist, between which an international 
co-operation of a definite basis is possible and necessary. . . . 

The Soviet concept of international law includes fully the recognition 
of such elementary, generally accepted notions of international law. 


(p. 31.) 


Thus, the general concept of ‘‘contemporary international law’’ is 
completely correct. The existence of this law is made necessary by the 
actual existence of the two systems: the world of socialism and the 
world of capitalism. Contemporary international law is destined to 
be the basis of the agreed system of mutual relations among the States 
belonging to these two opposed worlds whose co-operation is possible 
and necessary. (p. 33.) 


One may note the term ‘‘agreed,’’ which represents a clear allusion to the 
doctrine of common consent formulated by ‘‘bourgeois’’ lawyers of the 
nineteenth century, but upheld by their Soviet heirs. 

A non-Marxist layman might wonder how the concept of the new socialist 
international law may be reconciled with that of general international law, 
or how to harmonize the inescapable struggle between the two worlds with 
the necessity of their co-operation. There are no such difficulties for a 
Marxist dialectician : 


The concept of contemporary international law is maintained com- 
pletely side by side with laying down the foundations of a new inter- 
national law which is based on democratic principles and their further 
development and which has the prospect of becoming the universal 
socialist international law of all countries. It might seem that this 
statement is contradictory. But such is the factual development of 
contemporary reality. One must recall in this respect an observation 
made many years ago by V. M. Molotov concerning the well-known 
contradiction which, as it might be pointed cut, exists between the con- 
cepts of ‘‘the struggle’’ and of ‘‘co-operation,’’ both of these concepts 
being applicable to the relations between the U.S.S.R. and the capitalist 
countries. (p. 34.) 


The apparent contradiction may be resolved, if one bears in mind that co- 
operation with the capitalist states is envisaged as a temporary malum 
necessarium, while the struggle is considered as a permanent phenomenon 
leading to the prospective victory of the Soviet system. 

In his conclusions Professor Kozhevnikov returns to his initial point of 
departure—the theory of the basis and the superstructure. As any law 
is a part of the superstructure determined by its economic basis, which of 
the two co-existing bases—socialist or ‘‘bourgeois’’—determines the con- 
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tent of general international law? The author finds an ingenious answer 

which perhaps would have surprised Karl Marx. General international 

law is the superstructure of both economic bases: 
Insofar as contemporary international law has for its main purpose 
to serve as a legal form of the necessary and possible co-operation, on 
the basis of sovereign equality, among the countries belonging either 
to the socialist or to the capitalist world, it is impossible to hold that 
any single basis forms the foundation of ‘this law. ... The exception- 
ally important feature of contemporary international law is the faet 
of its being founded on the economic co-existence of the two worlds—the 
socialist and the capitalist. Contemporary international law is des- 
tined to be the legal form of agreement and economic relations between 
these two opposed worlds. (p. 35.) 

Perhaps these scholastic exercises, which must have taxed the author’s 
mental faculties, would not have been necessary, if only Stalin had seriously 
meant his own statement: ‘‘The great Stalin says that no science may de- 
velop and succeed without struggle of opinions and without freedom of 
eriticism.’’ (p. 36.) 

The same issue (No. 6) of Sovetskoe Gosudarstvo i Pravo carries reports 
of the defense of theses for the degree of candidate in juristice sciences. 
Miss E. G. Baskakov presented a dissertation on: ‘‘The central organs of 
foreign relations of the Russian State in the XVIth to the XVIIIth 
centuries’’ (pp. 70-72). Although the thesis was defended before the mem- 
bers of the chair of international law of the Academy of Social Sciences of 
the Central Committee of the Soviet Communist Party, the report does 
not mention any allusions to the international solidarity of the working 
people, but stresses strongly the nationalistic glorification of old Russia. 
“As it is known, since the early Middle Ages and during the whole period 
of its existence the Russian State occupied one of the first places on the 
international stage.’’ (p. 70.) The author of the dissertation does not care 
to make an exception for the period of the thirteenth to fifteenth centuries, 
when Russia was a vassal of the Tartars and was hardly noticed by the 
rest of Hurope. Miss Baskakov proudly acknowledges that the successes of 
Russian foreign policy were due, among others, to sheer force: 

The rise in power of Russia and her successes in the international 
arena in the XVIIIth century are to be explained by the constant de- 
velopment of her economy and of her external might. The Russian 
nation whose military valor played not a small rôle in the successes of 
the foreign policy of the country formed the basic nucleus of the nu- _ 
merous, industrious peasant population of the State. . . . The Russian 
State accomplished more than once the liberating mission by prevent- 
ing the enslavement of the Slavic and Balkan nations. These nations 
have always had a great sympathy for the Russian nation. (p. 71.) 
This liberating policy of the eighteenth century did not prevent Russia 
from participating in the partitions of Slavic Poland, while liberated Bul- 
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garia had felt so happy about Russian interference in her domestic affairs in 
the 1880’s that she expelled the Russian advisers, establishing a precedent 
for Tito. Of course, ‘‘ Russia supported actively in this period the most im- 
portant principles of international law’’ (p. 71); the candidate in juristie 
sciences has probably forgotten about the unilateral denunciation of the 
demilitarization of the Black Sea in 1870. The opponents of the thesis ob- 
served at the conclusion of the discussion that ‘‘The liberating mission of 
the Russian nation in regard to small nations was clearly presented’’ in 
the dissertation (p. 72}. Before the war Soviet intellectuals were satisfied 
with congratulating themselves on the Soviet Union being the leader of all 
the proletariats of the world; nowadays they find an additional source of 
pride in discovering the progressive rôle of Czarist Russia. 
Mr. A. F. Volchkov defended before the same forum the thesis, ‘‘ Aggres- ` 
sion as an international .crime’”’ (pp. 72-74). This is his definition of ag- 
gression : i 


In international law one understands by aggression the attack by one 
or several States (the aggressors) against another State (the victim of 
aggression) or a foreign interference in the internal affairs of another 
State (intervention). . . . Besides military aggression there is also 
economic aggression which aims at the destruction of the independence 
of States through economic interference in the internal affairs of weak 
or small nations, as it is being done by the U. S. A. by means of the 
‘‘Marshall Plan.” (p. 72.) 


The author examines the problem of German responsibility after the last 
war and comes to the conclusion: 


The aggressor State is the subject of material responsibility for dam- 
ages caused by the war, while the individuals guilty of having com- 
mitted crimes in the name of that State should themselves bear the 
criminal responsibility. (p. 73.) 
He admits, therefore, a dual résponsibility—the collective responsibility of 
the state and the individual responsibility of its agents. Of course, the 
author leaves no doubt.as to the guilt of the United States, Britain and 
other Western states for ‘‘aggressions’’ in Korea, China and Indo-China. 
W. W. KULSKI 


THE TEACHING OF INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS 


In a recent discussion of the responsibilities of our law schools to the 
public and the profession, Arthur T. Vanderbilt, Chief Justice, Supreme 
Court of New Jersey, said : i 


What, then, are the shortcomings of our law schools, not of any one 
law school but of our law schools as a whole? First of all, we have 
neglected international law. I think it is safe to say that not one law- 
yer in five hundred, possibly not one lawyer in a thousand, has ever 
even had a course in international law, not to mention not being a 
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master of the subject—and this at a time when international relations 
and foreign affairs are matters of supreme importance to the welfare 
of our country, yes, and to every one of us individually.t 

The validity of Judge Vanderbilt’s statement is borne out in large meas- 
ure by the results of a survey of the teaching of international law in member 
institutions of the Association of American Law Schools. Of the 107 
schools in the Association, only five require international law for the LL.B. 
degree, and one of these is changing the course to an elective next year. 
In another instance, international law is required but only because it is 
taught as a part (one-third) of the course in Conflicts, which is required. 
It is somewhat anomalous that so many law schools, particularly several in 
the East, profess to train their students for ‘‘public service’’ at the inter- 
national and national levels and yet do not require, and in several in- 
stances do not even offer, a course in international law. Fourteen law 
schools east of the Allegheny Mountains, most of them just a few minutes 
by jet bomber from the nation’s capital, are among the fifty-seven law 
schools not offering a course in international law. Of the 107 Association 
schools less than one-half (50) offer international law even as an elective, 
and in many of these schools the course is given only in alternate years or 
is given outside the law school, i.e., by the political science department. 

International law is still considered a ‘‘luxury’’ course by many of the 
law schools which now offer it, as well as by several schools which ‘‘don’t 
have time for it’’ because it is ‘‘not a bread-and-butter course” or because - 
it is ‘‘not required on the state bar examination which we must train our 
students to pass.’’ 

While the number of schools offering international law is considerably 
greater than it was a few years ago (nearly one-half the Association schools 
as compared with one-third before the war), it should be remembered that 
several institutions introduced a course for the first time after World War 
II to meet the demands of returning veterans. It is probably safe to pre- 
dict that many of these schools will eliminate the ‘‘luxury”’ of international 
law as the normal postwar decline in enrollments occurs, accentuated by 
the present mobilization. Thus, within two or three years we may find a 
return to the pre-war situation with only about one-third of the Association . 
schools teaching international law. 

We have spoken of the quantity of international law teaching. What 
about the quality? How well qualified are those who teach international ` 
law? 

The training and experience of those teaching international law leave 
much to be desired. Several have not had any training in international 
law, either as undergraduate or graduate students. (In view of the sterile, 
unimaginative, traditional types of international law courses given in many 


13 Journal of Legal Education (1950) 209. 
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law schools, it might be argued with considerable validity that a teacher 
without previous training in international law has certain advantages over 
those who profess to be ‘‘trained.’’?) About 70% of those now teaching 
international law have had graduate training, although in several cases thé 
graduate work was in political science rather than in law. Fewer than 
one-half of the present teachers of international law have had professional 
practice or government service in the field. 

The lack of adequately trained personnel in international law among the 
law faculties of the nation is indicated in another part of the survey. | 
Thirty percent of the Association schools which reported that they do not 
now offer a course in international law and do not plan to offer a course 
during next year indicated that the lack of properly trained personnel to 
give such a course was the reason, in whole or in part, for omitting the . 
course from the 1951-52 curriculum. 

With respect to the types of courses now being given, about 40% are semi- 
nars, of which more than 80% are for two credits. Of the schools giving 
regular courses (non-seminar) three credits per semester predominates. 
No attempt was made in the survey to find out how many students are cur- 
rently enrolled in international law but, since so many of the schools give 
the course as a small seminar, and since the majority of the schools offering 
the courses limit the enrollment to third-year and graduate students (only 
three schools permit freshmen to take international law, and of these, one 
school requires the course: of all freshmen), it is safe to assume that only a 
small percentage of each graduating class has had a course in international 
law. 
The real question, of course, is, ‘‘WhHat kinds of courses in international 
law are now given in the-law schools?” The survey did not purport to 
secure the information to answer this question. In general, quantitative 
not qualitative information was sought. However, the titles of the courses 
now being taught and the heterogeneous materials being used suggest the 
urgent need for a careful and penetrating analysis of just what is being 
taught under the label ‘‘International Law.’’ It is a study which should 
challenge the attention and merit the financial support of individuals 
and groups interested in international law in its broadest scope. 

In the meantime, the results of the present-survey of international law 
teaching in American law schools corroborates the view expressed by Judge 
Vanderbilt that ‘‘we have neglected international law.’’ I venture to sug- 
gest that we shall continue to neglect it until such time as a decided change 
occurs in the attitudes of many State bar examining groups, law school 
deans and law school curriculum committees concerning the rôle of inter- 
national law in the world, national and local community process.” To say 


2See McDougal, ‘‘The Rôle of Law in World Politics,’’ 20 Mississippi Law Journal 
(1949) 253. 
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that international law is ‘‘not a bread-and-butter course’’ but a ‘‘luxury’”’ 
is to say that the atomie bomb has no significance with respect to our 
survival. 
CARL M. FRANKLIN 
Chairman, Committee on International Law, 
Association of American Law Schools 


TRAINING IN THE GENEVA CONVENTIONS OF 1949 


In compliance with those articles of the Geneva Conventions of 1949 
- which provide that the signatories undertake, in time of peace as in time 
of war, to disseminate the texts of the conventions and to include the study 
thereof in their programs of military instruction,? the Department of the 
Army on July 26, 1951, issued Training Circular No. 22, entitled ‘‘Train- 
ing in the Geneva Conventions of 1949.’’ The circular provided for a three- 
hour course of instruction designed to: 


(1) Insure that all members of the Army are familiar with the Geneva 
Conventions of 1949. 

(2) Impart to all military personnel an understanding of the basic 
rules of warfare and of the rights and privileges to be afforded to all 
persons who may be victims of warfare.” 


At Third Army Headquarters it was decided to provide this training in 
two phases. Phase I was to consist of a one-week course for judge advo- 
cates or officer lawyers in order that they might serve as instructors in their 
units, and Phase II was to consist of three one-hour lectures in the units. 

Thirty-one officers from the Third Army area and the seven military dis- 
tricts reported for the Phase I course, which was held at Fort McPherson, 
Georgia, from November 5 to November 9, 1951. The method of presenting 
the course was most effective. It combined two-hour study periods fol- 
lowed by one-hour lecture and discussion periods on the subjects just stud- 
ied. A new casebook on the laws of war, based in large measure on opinions 

of the Judge Advocate General of the Army, was prepared by Colonel 
Seymour W. Wurfel and Major William G. Downey, Jr., for the use of the 
student officers.? 

The comprehensive course of study embraced the following topics: Inter- 
national Law and Military Necessity; The Conduct of Hostilities; Treat- 
ment of Prisoners of War; Captured Enemy Property; Treatment of Sick 


1 Art. 47, Geneva (Wounded and Sick on Land) Convention, 1949; Art. 48, Geneva 
(Wounded and Sick at Sea) Convention, 1949; Art. 127, Geneva (Prisoners of War) 
Convention, 1949; Art. 144, Geneva (Protected Persons) Convention, 1949. 

2 Training Circular No, 22, Department of the Army, Washington 25, D. C., July 26, 
1951. 

3 Cases and Materials on the Laws of War and Related Subjects, Judge Advocate 
Section, Headquarters Third Army. 
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and Wounded on Land and at Sea; Duties of Legal Officers in Military 
Government; Military Government and Occupations; The Effect of the 
Geneva (Protected Persons) Convention of 1949 on the Operation of an 
Army and on Military Occupations; Jurisdiction over U. 8. Forces in 
Foreign Countries; Intercourse between Belligerents; War Crimes and In- 
ternational Torts; The North Atlantic Treaty and NATO; and The Quar- 
tering of Troops on Civil Populations. 

The final sessions were devoted to an examination and to a seminar 
and discussion on the type of three-hour course to be given to the units 
during Phase II. A detailed outline of the subject-matter of the Phase IT 
three-hour course was prepared and was later distributed by Third Army 
Headquarters. It was stated in the Third Army directive that: ‘‘In order 
to obtain uniformity throughout the Third Army Area, the lectures should 
be presented to the troops in the order in which they are numbered and 
the subject matter of each lecture should be covered during the scheduled 
hour.” 

l Wits G. Downey, JR. 

Major, J.A.G.C. 


ANNALI DI DIRITTO INTERNAZIONALE 


This publication, started in 1936 and published for the four following 
years by the Institute for the Study of International Politics in Milan, 
came to an end in 1941, owing to the war. It has now been revived. Vol. 
‘VII, covering 1949, edited by Professor Balladore Pallieri, has been pub- 
lished (Milan: A. Giuffrè, 1951, pp. 769). It is intended to add later a 
sixth volume, covering the years from 1941 to 1948. 

Vol. VII contains articles, a review of international events, a systematic 
bibliography of literature, the texts of the bilateral treaties concluded by 
Italy in 1949 and the list of the multipartite treaties to which she is a party, 
and Italian court decisions rendered between July 1, 1948, and June 30, 
1949, dealing with problems of international law and conflict of laws (pp. 
205-415). Many of these decisions deal with the laws of war. Finally, 
the volume contains the texts in French of decisions and advisory opinions 
of the International Court of Justice. 

The reappearance of this annual publication, which combines scientific 
contributions in the field of doctrine with publication of source materials, 
is to be greatly welcomed. 

Joser L. Kunz 


MCGILL UNIVERSITY INSTITUTE OF INTERNATIONAL AIR LAW 


McGill University at Montreal, Canada, announced last spring the estab- 
` lishment in its Faculty of Law of an Institute of International Air Law. 
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The purpose of the Institute is to provide for qualified law graduates 
facilities for advanced study in international air law, as well as an academic 
organization for fundamental research in this field. Its director is John 
Cobb Cooper, formerly a Vice President of Pan American World Airways, 
and a member of the Institute for Advanced Study, Princeton, New J one, 
from 1946 to 1951. 

The preseribed course of study leading to the LL.M. degree offered by 
the Institute includes the subjects of international transport law, public 
and private international air law, and international air regulation. Among 
the elective courses are those in international trade, transportation, prin- 
ciples of civil and maritime law, international relations, and diplomatie 
history. 

Applicants for admission to the full course leading to the Master of 
Laws degree must have a law degree from an approved law school in any 
part of the world. Others may be admitted, at the discretion of the Di- 
rector, to all or part of the course without being eligible for a degree. 
Applicants who have a working knowledge of both English and French will 
be given preference. The 1952-1953 session will open on October 1, 1952, 
and applications may be obtained from the Director of the Institute, 3544 
Peel Street, Montreal, Quebec, Canada. 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Sixth Annual Meeting of the American Society of International 
Law will be held in Washington, D. C., from April 24 to April 26, 1952. ` 
The sessions, which will take place in the Washington Room of the Hotel 
Washington, will open on Thursday evening, April 24, at 8:15 o’clock. 
They will continue throughout Friday, April 25, beginning at 10:00 a.m. 
for the morning session, 2:30 p.m. for the afternoon session, and 8:15 p.m. 
for the evening session. The sessions will resume on Saturday morning, 
April 26, at 10:00 a.m., with further discussions, followed by the business 
meeting of the Society at which time the officers.of the Society will be elected 
for the coming year. The sessions will conclude with the annual dinner on 
Saturday evening, April 26, at 7:30 p.m. 

The program of the meeting, together with reservation cards for the 
dinner, will be sent to members of the Society well in advance of the meeting. 


E. H. F. 


JUDICIAL DECISIONS 


By Wuurnm W. BISHOP, JR. 
F -. l Of.the Board of Editors 


[With the assistance of Mrs, Rotraud Perry, made possible by the W. W. Cook Legal 
Research Endowment of the University of Michigan Law School.] 


International organization—capacity to sue in U. 8. Federal court 

INTERNATIONAL REFUGEE ORGANIZATION v. Repcsuic S. S. Corp. 189 
F. (2d) 858. 

U. S. Ct. of Appeals, 4th Circuit, May 11,1951. Parker, C. J. 


Plaintiff international organization brought suits in a Federal court 
against a Panamanian corporation and a Portuguese individual for fraud 
and breach of a charter party. The District Court held that it lacked 
jurisdiction of one suit? and that the other should be stayed because of an 
arbitration provision in the charter party.” The former decision was re- 
versed on appeal, and mandamus granted in the latter requiring the District 
Court to hear the suit. As to the holding below that the Federal courts 
lacked jurisdiction, Judge Parker said: 


_We think that this is error. The United Nations is an international 
organization of which the United States is a member, and Article 104 
of its charter provides that it shall enjoy in the territory of each of 
its members ‘‘such legal capacity as may be necessary for the exercise 
of its functions and the fulfillment of its purposes.” .. . Article 18 
of the Constitution of the I.R.O., which is an agency of the United 
Nations, contains a provision to like effect. In the International Or- 
ganization Immunities Act? . . . Congress has undertaken to discharge 
the obligations assumed under these provisions by providing that- inter- 
national organizations such as I.R.O. shall ‘‘to the extent consistent 
with the instrument creating them, possess the capacity— ... (iii) 
to institute legal proceedings.” . . . This means, by necessary impli- 
cation, that Congress has opened the doors of the federal courts to suits 
by such international organizations; for the right to institute legal 
proceedings means the right to go into court, and the federal courts 
are the only courts whose doors Congress can open. 

... Certainly an organization like the I.R.O., which is purchasing 
and chartering vessels and entering into all sorts of contracts in con- 
nection with the transportation of refugees, must have the right to go 
into court for the protection of its rights and interests; and in this 


192 F. Supp. 674 (D. Md., July 8, 1950); this Journan, Vol. 45 (1951), p. 199, 
footnote. 

293 F. Supp. 798 (D. Md., Oct. 30, 1950) ; this JOURNAL, Vol. 45 (1951), p. 376, 

3 59 Stat. 669; this JOURNAL, Supp., Vol. 40 (1946), p. 85. 
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country the logical courts for it to go into are the courts of the nation 
which has adhered to the international organization, not the local 
courts of the several states which have had no part therein. In de- 
termining its rights in this regard, we should give a liberal interpreta- 
tion to the International Organization Immunities Act. 

We think also that there is jurisdiction to entertain the suit by reason 
of 28 U.S.C.A. § 1831, which provides that the District Courts shall 
have jurisdiction of civil actions arising under the ‘‘ Constitution, laws 
or treaties of the United States.” . . . this was certainly. a civil action 
arising not only under the treaties creating the United Nations and the 
International Refugee Organization into both of which the United 
States had entered, but also under the act of Congress which gives the 
right to sue to public international organizations in which the United 
States participates. ... 

It has been suggested that the jurisdiction of the court can be sus- 
tained under 28 U.S.C.A. § 1845 on the theory that a suit by an inter- 
national organization is a suit by the United States as well as by the 
other nations which are parties to the organization . . . We need not 
pass upon this, however. 


Dual nationality—treason 
Tomoya KAWAKITA v. Unitep Status. 190 F. (2d) 506. 
U. S. Ct. of Appeals, 9th Circuit, June 22, 1951. Stephens, Ct. J. 


Defendant, born in California in 1921 of Japanese parents and thus 
having both American and Japanese nationality, had gone to Japan in 
1939 to complete his education. He never took steps to lose American 
citizenship, and returned to the United States in 1946 on an American pass- 
port. It was later found that from 1943 to 1945 he had worked as an in- 
terpreter in a nickel-mining establishment in Japan which used many 
American and Allied prisoners of war, and that while so employed he com- 
mitted many brutalities on Americans in order to increase the output of 
ore. He was indicted and convicted of treason + and sentenced to death. 
This judgment was affirmed. Answering his contention that he could not 
be guilty of treason because he did not owe allegiance to the United States, 
the court said: k - 


It is appellant’s contention that at the time the acts charged in the 
indictment were committed, he did not owe allegiance to the United 
States because, as a dual ‘American and Japanese citizen, he owed 
allegiance to J apan alone while in that country. According to ap- 
pellant’s reasoning, in his brief, under his dual citizenship he could 
adhere to the enemy and give it aid and comfort while in the enemy 
country with impunity. As we shall presently show, dual citizenship 
does nothing to relieve an American citizen of his citizenship obliga- 
tions. An American citizen retains that status until expatriated under 
American law and he is subject to trial and punishment for treason. 


196 F. Supp. 824 (S. D. Calif., Nov. 1, 1950). 
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Expatriation is the voluntary renunciation or abandonment of na- 
tionality and allegiance. . . . In order to be relieved of the duties of 
allegiance, consent of the sovereign is required. . . . Congress has 
provided that the right of expatriation is a natural and inherent right 
of all people, and: has further made a legislative declaration as to what 
acts shall amount to an exercise of such right. The enumerated meth- 
ods set out . . . are expressly made the sole means of expatriation. 


The court pointed out that the trial judge had instructed the jury that 
if it found appellant believed he was not an American citizen it should 
acquit, as intent would then be lacking, and stated that the verdict resolved 
these issues against appellant and was justified by evidence that appellant 
was a citizen of the United States owing allegiance to the United States 
during the period in question.? It added: 


We are mindful of the fact that appellant was not in a policy-making 
position. However he is not charged with vicarious liability for the 
manner in which the prisoner of war camp was conducted. His con- 
duct consisted of personally, and beyond the duty of his employment, 
willingly assisting the Japanese military in administering cruel and 
unusual treatment upon weakened United States prisoners of war.. 
The evidence reveals that he enthusiastically deviated from his duties 
as interpreter in order to participate in the drastic treatment imposed 
upon the Americans for.minor infractions of camp discipline. Ap- 
pellant’s own testimony supports the conclusion that he did not act 
from personal animosity, but was manifesting his attitude toward the 
country to which he owed allegiance. These acts amounted to as much 
aid and comfort to Japan as the appellant was able to give in the cir- 
cumstances, and through their effect on the prisoners of war at the 
camp, furthered the Japanese war effort by. coercing greater effort 
toward extracting war-needed ore from the mine. The overt act - 
essential to the crime of treason is present if the act is intended to 
and does accord aid and comfort to the enemy within the circumstances. | 
... The fact that the acts committed by appellant were not of a 
nature to be decisive of the war or of such a nature as to, in themselves, 
turn the tide of war, does not cast them as untr2asonable.* 


2 Citing Gillars v. U. S., 182 F. (2d) 962 (Dist. Col, 195C); this JOURNAL, Vol. 45 
(1951), p. 872. ; 

3 On this point the court said: ‘‘Much is made of the fact that this treatment was 
administered as punishment for the infraction of camp rules, namely, for extracting 
needed food from Red Cross packages sent for but withheld from him [a prisoner-of-war] 
in a storehouse. It is true that the convention relating to prisoners of war signed at 
Geneva, July 27, 1929, provides that prisoners of war shall be subject to the laws, 
regulations, and orders in force in the armies of the detaining power ... Article 45. 
The same agreement provides, however, that punishments other than those provided for 
the same acts for soldiers of the national armies may not be imposed. Any corporal 
punishment, any form of cruelty, is forbidden. . . . Article 45.’’ 

4See also Burgmann v. U. S., 188 F. (2d) 637 (Ct. App., Dist. Col, Feb. 8, 1951), 
affirming conviction for treason of American citizen who broadeast for the German 
Government in Germany during the war. 
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Government-in-exile—effect of decrees on territory under enemy oc- 
cupation : 
STATE OF THE NETHERLANDS V. FEDERAL RESERVE BANK or New York. 

99 F. Supp. 655. l 
U. S. District Court, S. D. N. Y., May 14, 1951. Goddard, D. J. 


The state of The Netherlands brought a replevin action against defend- 
ant bank to recover bonds seized from Netherlands nationals by Germans 
during the German occupation of The Netherlands. They had been seized 
by German authorities after the issuance of Decree A-1 on May 24, 1940, 
by The Netherlands Government-in-Exile in England, had been sold on the 
black market in Paris in 1948 by an agent of the German Government, had 
come into the hands of a Swiss firm, and in 1947 had been bought from the 
latter by an American citizen. They were taken from him, on his return 
to the United States, for his failure to comply with the United States 
foreign funds control, and deposited with the bank, as required by law. 
Defendant bank, claiming no title to the securities, interpleaded him and 
he counterclaimed, asserting title to the bonds. 

The court held that neither plaintiff state nor interpleaded defendant 
had established valid title to the bonds, and that they should remain in 
custody. of defendant bank to await appearance of the proper claimants or 
other appropriate disposition. The acquisition of the bonds by the inter- 
pleaded defendant was prohibited by American law, which had power to 
regulate his actions outside the United States because of his citizenship. So 
far as concerned his claim, tracing title back through the German seizure, 
the court said: 


under the rules governing land warfare of the Hague Convention, the 
confiscation of private property by a belligerent occupant is expressly 
prohibited... . 

It is conceivable that under the doctrine of Bernstein v. Van Heyghen 
Frères .. . this court should accept without question the validity of 
these official acts of the Nazis. However, the Van Heyghen case, which 
has not been spared unfavorable comment... considered only the 
public acts of officials committed within the territorial boundaries of 
the state they served. The ‘‘acts of state’’ doctrine has never been 
applied to official conduct of an enemy nation in territory beyond its 
boundaries under its temporary wartime military occupation. Fur- 
thermore, our executive department has expressly reserved the right 
of the United States to declare invalid the forced transfers of property 
decreed by. Nazi officers for the occupied countries. Declaration of 
January 5, 1948. [Department of State Bulletin, Vol. VIII, No. 
185, p. 21.] i 


As for the Netherlands decree, the court contrasted the situation with 
that in Anderson v. N. V. Transandine, 289 N. Y. 9, 43 N. E. (2d) 502 


1163 F, (24) 246 (2d ct., 1947); digest in this JOURNAL, Vol. 42 (1948), p. 217. 


150 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(1942), wherein the Netherlands Government obtained the vacation of an 
attachment for the benefit of a non-resident alien of property in New York 
owned by a Netherlands national, saying that in the earlier case: 


The court reasoned that the decree was not confiscatory ; rather, it was 
meant to conserve the assets of Netherlands nationals and was in keep- 
ing with New York public policy because designed, in part, to prevent 
such property from falling into the hands of what was then a common 
enemy of The Netherlands and the United States for use in prosecuting 
the war.... 

Changed circumstances, and different facts, require that the appli- 
cation of the Anderson case to the present situation be closely scruti- 
nized. . . . The bonds, in the case at bar, were located within Nether- 
lands territory that was under military occupation by Germany at the 
time Decree A-1 was enacted. In the Anderson case, the disputed 
property was at all material times situated within the United States. 

Royal Decree A~1, when promulgated by The Netherlands Govern- 
ment-in-exile, in reality was dependent for its enforcement upon the 
cooperation of other sovereigns. ... 

Furthermore, from the standpoint of international law theory, The 
Netherlands Government-in-exile had the status to legislate in connec- 
tion with assets of its nationals situated in foreign countries whether 
or not such countries chose to apply the law within their respective 
jurisdictions. Military occupation by a belligerent enemy does not 
transfer sovereignty over the occupied territory to that enemy, but 
confers only quite limited: authority to regulate the area. . 

The absent sovereign remains the de jure government of the country. 
Recognition as such by the United States and other nations served 
only to confirm this principle ... but did not necessarily commit 
them to the acceptance of acts that would not be in accord with the 
authority of an absent sovereign. . . 

In legislating upon the subject of assets of Netherlands domiciliaries 
located outside the occupied territory, the government-in-exile was 
performing functions consistent with its then status... . 

However, it does not follow that the same criteria apply when the 
legislation concerns assets within the confines of the occupied territory. 
Though remaining the sovereign, the absent government may, never- 
theless, be limited in its further authority to govern the subjugated 
areas... . 

There is only meagre authority and commentary upon the power of 
the absent sovereign. In general, the view most prevalent prior to 
World War II, and influenced by the decisions and practices stemming 
from World War I occurrences, considered the acts of the de jure 
governments as having, of themselves, no force and effect in occupied 
territory.” : 

The Belgian authorities have d somewhat from this theory 
asserting that the absent sovereign retained his legislative powers 
over the occupied territory. But the doctrine was largely. an out- 
growth of decisions of Belgian tribunals passing upon the effect of 


2 Citing Stein, ‘‘Law of Belligerent Oceupation,’? 46 Mich. Law Rev. 341 (1948); 
and Annual Digest, 1929-30, Case No. 292. 
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decrees of the absent Belgian sovereign after Belgian territory was re- 
stored at the conclusion of World War I.... Even the Belgian- 
theory recognized that hostile measures, aimed at combatting the oc- 
cupant and hampering his rule, were not applicable in those regions 
occupied by the enemy. ... . 

The decree in question was not a neutral one. If effective as de- 
signed, it would have seriously impaired the negotiability of the bonds 
in question as well as all other transferable claims. It would have 
disturbed the commercial life of the occupied community, and cast 
uncertainty: upon numerous normal business and security transactions. 
Its aim was avowedly partisan—to hinder the use of the assets of 
. Netherlands domiciliaries by the enemy. . . . Being an instrument of 
economic warfare, it would not be, and was not, implemented by the 
occupying authority so as to affect assets within its territorial control. 

An examination of the development of the American attitude to- 
wards belligerent occupations discloses that it was at least originally 
considered that conquest suspended the sovereignty of the former pos- 
sessor in favor of the enemy. occupant. United States v. Rice, 1819, 
4 Wheat. 246,254. ... 

Since ratification of the Hague Regulations respecting land warfare, 
it is no longer understood that military occupation effects a transfer 
of sovereignty. . .-. aa 

Nevertheless, the United States broadly construes its power to legis- 
late for enemy areas it has occupied. VI Hackworth’s Digest 391. So 
far as I: have been able to discover, throughout World War IT the 
United States has adhered to its position that, as a matter of law, the 
decrees of an absent sovereign, even a friendly one, were a nullity in 
the areas occupied by the United States except to the extent that the 
United States chose to implement them... . 

. it must be acknowledged that under concepts prevailing at the 
time Royal Decree A-1 was promulgated, the enactment would not be 
considered applicable in the occupied areas as a matter of international 
law or pursuant to relevant conflict of laws principles. . . .Thus, it was 
not effective to transfer title to assets in territory under enemy military 
occupation at the time the decree purported to do so. 

Only one reason would justify a departure from these principles; 
- that is, if modern concepts which condemn the waging of aggressive 
war, as expressed in and after World War II, necessitate an abandon- 
ment of prior theories with respect to the authority of sovereigns ab- 
sent from their homeland by virtue of military occupation. Thus, if 
guided. by. partisan intent, the occupation itself need not be recognized 
by those in sympathy with the exiled government, and all manner of 
rules and theories may be disregarded to the end that aid is extended 
to the conquered and the conqueror opposed. 

It may be that had this case arisen for decision while the United 
States was at war, some might have felt less compulsion to examine so 
closely the effect of the action of The Netherlands government. But, 
today, farther removed from the infiuence of these former political 
events and emotions, it is only just that principle be not subordinated 
to expediency: insofar as conflict with current international commit- 
ments is not occasioned thereby... . 
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Moreover, in the light of the prime place that comity and reciprocity 
have in international law, other nations are apt to treat us no differ- 
ently, and certainly no more favcrably, than we treat them. In de- 
termining the problem now presented, it is quite relevant to bear in 
mind that the policy of the United States, as previously stated, is not 
to treat absent sovereigns as having authority to legislate for areas 
under our occupation. If other nations are to respect this principle 
when considering situations in which we claim it applies, there is some 
responsibility upon us to uphold and apply it when evaluating similar 
circumstances involving others. 


I have little doubt that the restoration of confiscated properties can 
be accomplished, and with the active assistance of the State of The: 
Netherlands, in a manner that will afford our and other courts an op- 
portunity fully to hear and determine all claims to these and other 
securities which, after proper notice, may be presented for adjudica- 
tion. Though the perceptible defects in the present method perhaps 
would not, of themselves, justify its rejection, they hardly encourage 
an authorization of the program where its adoption means accepting a 
rule contrary: to recognized international law theories of belligerent 
occupations, and contrary to the conceptions and practices of United 
States executive authority in the matter.of its own military occupa- 
tions. I am of the opinion . . . that Royal Decree A~1 did not effect 
a transfer of title to the bonds in question upon which the State of 
The Netherlands may base its claim to the bonds in question. 

. . . The rule has been consistently followed that our courts do not 
question the validity of the acts of foreign governments that affect 
property within the territorial jurisdictions of those governments. .. . 

This principle . . . must apply only insofar as it is conceded that 
the foreign government acted within its territorial jurisdiction. How- 
ever, the foregoing discussion demonstrates that the absent sovereign 
lacked: the authority to legislate, effectively, for the occupied areas in 
the manner it attempted. For this reason, the above mentioned rule is 
not deemed apposite to the case at bar. 


Belligerent occupation—occupation currency, and legality of Japanese 
decrees 

Axsoirm & Co. v. Price. 99 F. Supp. 602. 

U. S. District Court, Utah, June 18, 1951. Ritter, D. J. 


Plaintiff Philippine company sued defendant, an American formerly an 
official in the Philippines, on notes which he had given while held by 
Japanese authorities occupying the Philippines. These notes had been 
given in order to get money (Japanese military occupation currency) with 
which to bribe Japanese guards and buy food for defendant and his as- 
sociates while held in the Santo Tomas prison camp. Defendant claimed 


(1) 


that the notes were void because given for occupation currency, which 


he claims to have been illegal in view of the wrongfulness of the Japanese 
invasion and occupation; and (2) that the notes themselves were illegal 
by the law in force in the Philippines under Japanese occupation, since 
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prisoners and internees were strictly forbidden to have any such dealings 
with civilians such as those who lent the money, such lenders being in 
danger of execution by the Japanese authorities if caught. The court held 
that the notes were not illegal, since the Japanese occupation authorities 
had the right to issue the occupation currency but had no right to make 
the loan transaction illegal. 

After an elaborate discussion of the use of military occupation currency 
by various occupying forces during the past 800 years, the court said in 
part: 


This court concludes that the Japanese war notes were a legal medium 
of exchange. The Supreme Court of the Republic of the Philippines 
has so held.t To apply the general doctrine of the turpitude of con- 
sideration, as it affects the validity of contracts, to this currency would 
work the grossest injustice to millions of people in the Philippines, as 
the Supreme Court of the United States pointed out in the American 
Civil War cases... . It would be a cruel and oppressive judgment, at- 
tended by the greatest inconveniences imaginable, if all the transac- 
tions of the inhabitants of the Philippines, during the years of the 
Japanese occupation, were held tainted with illegality, because of the 
use of this currency. . . . Moreover, in no sense could the use of the 
Japanese fiat currency in the transaction in question here be said to 
have been in aid ‘of the invasion or occupation of the Philippines by 
the enemy Japanese. . . 

And, this court concludes that no valid legal consequence can attach 
in this court to an enemy edict or regulation forbidding friends, under 
penalty of death to help a citizen of the United States survive cruel 
and barbarous imprisonment, Any other view would discourage such 
assistance at a time when most desperately needed. . . . To hold valid 
the Japanese army regulation against this traffic in money and the 
death penalty imposed upon our people for its violation, is not only 
contrary to the public policy of this land, but is repugnant to our deep- 
est convictions. 


Holding the Japanese authorities to have been limited by the rules of land 
warfare and in particular Article 43 of the Regulations annexed to the 
Hague Convention of 1907 on Land Warfare, the court said: 


international law has recognized the right of the occupant to make 
regulations for the protection of his military interests and the exercise 
of police powers. However, such law also imposes upon the occupant 
the duty to maintain public order and to provide for the preservation 
of the rights of the inhabitants. 


The international law principle to be applied in the determination 
of these questions is simple: Were the Japanese decrees or regulations 
limited to the necessity of preserving the peace, order and good gov- 
ernment of the Philippines? i 


1 Citing Haw Pia v. China Banking Corp., 13 Lawyers Journal (Manila) 173 (1948), 
digested in this JOURNAL, Vol. 43 (1949), p. 821. 
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Anything else was outside and beyond the authority conferred by 
international law. ... 

The Japanese occupation was an act of unprovoked aggression. It 
was an international crime. It was outside and in violation of inter- 
national law. 


Tested by the principle that a belligerent occupant’s decrees or 
regulations must be in the interest of the welfare of the inhabitants to 
be entitled to recognition by this court, the Japanese fiat currency was 
valid, but the prohibition of traffic between the internees and their 
friends was not. 


It would seem to be clear that the power of a military occupant to 
issue a fiat currency for use in occupied territory is fully established 
and recognized by the United States, as well as in international law, 
and history, and practice. 


The acts of the belligerent occupant are valid which benefit and pro- 
tect the inhabitants. And, so too are his acts which provide against 
the unnecessarily severe derangement of the ordinary pursuits and 
-business of society. ' 

On the other hand, those acts of the belligerent occupant are not 
valid which are directed by the enemy: against this nation or its citi- 
zens, are obnoxious to our ideas, and are intended primarily to aid his 
efforts to put us down. . 

.. . From an international law point of view this court may hold 
the Japanese decree against this traffic in money inoperative upon any 
of three possible grounds: 


First, we are free under international law to choose our own theories 
of conflict of laws, and, that is particularly true, where the acts to 
which we refuse recognition are the acts of an enemy. 


Second, the Japanese regulation in question was ultra vires, because 
the power to make it cannot be found in, or deduced from the Hague 
Regulations, and they are the measure of international illegality. 


Third, we may refuse recognition to all measures taken by Japan 
in violation of the rules of international law. The notes in question 
and the traffic in money out of which they arose were the direct, if not 
inevitable result of the starvation and ill-treatment of our people who 
were Japanese prisoners-of-war. 

At the very least the Japanese army violated Articles 4 and 7 of the 
Hague Regulations . . . in their treatment of these prisoners, and vio- 
lated the corresponding improved and elaborated provisions, Articles 
2,4,and 11... of the Geneva Convention of July 27, 1929 Relative 
to the Treatment of Prisoners of War.... 

The edict in question was an implementation of the policy, and a 
further attempt on the part of the Japanese, to starve and: torture our 
people in an intolerable and internationally illegal manner. 
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Dual nationality— election’ not required of native-born citizen—ex- 
patriation 

TomastccHio V. ACHESON. 98 F. Supp. 166. 

U. S. District Court, Dist. of Col., June 18, 1951. Holtzoff, D. J. 


The court granted a declaratory judgment that plaintiff was an American 
citizen when it was shown that he was born in the United States June 16, 
1915, taken to Italy by his Italian parents within two months, and had re- 
sided in Italy continuously until after bringing the action in 1949. He 
said that poverty: prevented his return to the United States. Despite the 
contention that he had lost American citizenship by failure to take any 
steps to preserve and exercise it after reaching the age of 21, the court 
said: 


Dual nationality is a well recognized concept in international law. . 
Writers on international law have often observed in a general way, at 
times somewhat loosely, that a person in this position upon reaching 
his majority has the right to elect which nationality he will retain ; that 
he is under a'duty to make the choice; and that if he fails to do so, 
he becomes permanently: subject to the laws of the country in which 
he then resides, if he is living in one of the states that claim his al- 
legiance. 

Citizenship depends, however, entirely on municipal law and is not 
regulated by international law. Acquisition of citizenship of the 
United States is governed solely by the Constitution and by Acts of 
Congress. . . . Similarly, expatriation or lcss of citizenship is regu- 
lated solely by Acts of Congress or by treaty. 


Whether the doctrine of election is applicable to any of the types of 
dual nationality must be determined by recourse to the pertinent 
statutes. . . . the doctrine of election is expressly made applicable to 
persons who acquire dual citizenship by: the naturalization of their 
parents in a foreign country. 

.. . There has been no statutory provision, and there is none now, 
requiring election in any form on the part of a person who has dual 
nationality, or providing for expatriation because of failure to elect 
citizenship of the United States in respect to any dual national, except 
of the type heretofore mentioned, namely, a person who acquires the 
second nationality by his parents’ naturalization in a foreign state.? 


Discussing practice of the Department of State and of the Immigration 
and Naturalization Service, the court continued: 


it is the established policy of the Department of State to consider the 
question of election in connection with a dual national only in de- 
termining whether to extend protection to such a citizen of the United 
States who is permanently residing abroad. The Department has 
recognized that such a person does not lose his citizenship except under 
the circumstances and in the instances expressly prescribed by statutory 


1 The court pointed out this as the distinction of the present case from Perkins v. 
Elg, 307 U. S. 325 (1939); this JOURNAL, Vol. 33 (1939), p. 773. 
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law of the United States. It has been the traditional course, however, 
not to extend diplomatic protection to a citizen of the United States 
who possesses dual citizenship and who after reaching his majority is 
permanently residing in the other country that claims his allegiance. 
On the other hand, it has not been the view of the Department that 
such a person automatically becomes expatriated and loses his status 
as a citizen of the United States. There is a vast distinction in prin- 
ciple between loss of citizenship and deprivation of the privilege of 
protection at the hand of the American Government. 


this Court reaches the conclusion that a person born in the United 
States of alien parents, who possesses dual nationality and who perma- 
nently resides during his minority in the other ecuntry that claims his 
allegiance, need not make any election to retain his American citizen- 
ship on reaching his majority and does not become expatriated by fail- 
ure to do so. 


Plaintiff was held not to have lost American citizenship by service in the 
Italian Army, such service being considered involuntary. The court said 
that he was not under a duty to protest being drafted into the Italian Army 
since protest would have been futile, adding: i 


The plaintif might well have feared severe reprisals if he either pro- 
tested or contested the order to respond to the draft. During the 
Fascist regime in Italy it would have been realistic to fear such an 
eventuality. The Government does not restrict its solicitude to stout- 
hearted men. The timid, the weak, and the ignorant are equally 
entitled to its protection. The law does not exact a crown of martyr- . 
dom as a condition of retaining citizenship. 


Any oath of allegiance upon entering the Italian Army was taken while he 
was a minor, and thus did not expatriate him. The court finally found 
that plaintiff ’s voting in Italian elections in 1945 and 1948 was the result 
of duress ‘‘exercised by means of posters, threatening with penalties any- 
one failing to vote,’’ and of information ‘‘that anyone who did not vote 
would be unable to get food because he would receive no ration coupons.’’ | 


Note: Zimmer v. Acheson, 191 F. (2d) 209 (Ct. App. 10th, Aug. 29, 
1951), held that a man born in Germany in 1905 to a German father who 
had been naturalized in the United States and had then returned to Ger- 
many, had lost his American citizenship by failure to overcome the pre- 
sumption of expatriation through continued residence abroad. The son 
had come briefly to the United States in 1908, 1925, 1933-1934, and 1938. 
Although drafted into the German Army in 1940, he contended that his 
German military service was involuntary and that he had refrained from 
swearing allegiance to Germany in connection therewith. Expressing 
doubts whether the evidence showed no expatriation through those acts, 
Judge Phillips rested on the Act of 1907, 34 Stat. 1228, in holding that 
though the son acquired American citizenship by birth, he lost it through 
failure to rebut the presumption of expatriation. He ruled that one who 
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acquired citizenship by birth abroad to a citizen father had the status ‘‘of 
a naturalized citizen and not a native-born citizen,” pointing out, that: 
“There are only two classes of citizens of the United States, native-born 
citizens and naturalized citizens; and a citizen who did not acquire that 
status by birth in the United States is a naturalized citizen.” The Act of 
1907 provided that ‘‘any naturalized citizen’’ should be presumed to have 
lost American citizenship by residing for two years ‘‘in the foreign state 
from which he came, or for five years in any other foreign state.’’ 


Expatriation—unconstitutionality of U. 8. statute 
Kivoxuro Oximura v. ACHESON. 99 F. Supp. 587. 
U. S. District Court, Hawaii, Sept. 12, 1951. McLaughlin, D. J. 


Granting a petition for a declaratory judgment that a person, born in 
the United States of Japanese parents but educated chiefly in Japan, had not 
lost American citizenship by service in the Japanese Army or voting in 
postwar Japanese elections, the court held unconstitutional those portions 
of 8 U. 8. Code § 801 which provide that expatriation results from such 
acts. The court said in part: 


a native citizen may lose that status by naturalization in a foreign 
country if the American national complies with the formalities with a 
specific, as distinguished from constructive, intention to cast off his 
United States citizenship. 

Our concern is, rather, where in the Constitution is to be found any 
grant of power—specific or reasonably implied—by which Congress is 
authorized to divest an American born citizen of his nationality be- 
cause, having also Japanese nationality, he served in the Japanese 
Army or voted in an election in Japan? 


It is the view of this Court that while the Constitution gives the 
Congress plenary power over citizenship by naturalization, it leaves 
the Congress no power whatsoever to interfere with American citizen- 
ship by birth. 


Congress may not thus declare that by performing such and such 
an act, in or out of the United States, a citizen will become expatriated. 
Congress has been given control over only one means of creating United 
States citizenship, namely by naturalization. It has the power to 

- create and to condition that grant of citizenship; but it is wholly de- 
void of any power to destroy citizenship by birth, 


a native American citizen can be deprived of his birthright only if he 
undergoes some foreign procedure comparable to our system of nat- 
uralization. 

The Constitution of the United States preseribes only two methods 
by which American citizenship can be acquired: by birth and by 
naturalization, I do not believe that Congress can specify means of 
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losing that citizenship that are in no way related to the means of 
acquiring it.* 

Note: In Toy Teung Kwong v. Acheson, 97 F. Supp. 745 (N. D. Cal. 
May 24, 1951), it was held that the ‘‘residence’’ of the father in the United 
States, required under 8 U. S. Code § 601(g) for the child to become a 
citizen when the mother was not a citizen, was satisfied when the United 
States was the father’s ‘‘place of general abode,’’ even though the father 
was not physically present in the United States for the statutory period. 

Expatriation by voting in elections abroad was dealt with in Acheson 
v. Mariko Kuniyuki, 189 F. (2d) 741 (Ct. App. 9th, June 14, 1951); 
190 F. (2d) 897 (Ct. App. 9th, July 27, 1951) ; Hichino Uyeno v. Acheson, 
96 F. Supp. 510 (W. D. Wash. Mar. 23, 1951) ; and Kasumi Nakashima v. 
Acheson, 98 F. Supp. 11 (S. D. Cal, June 22, 1951). Hxpatriation by 
Japanese military service was found in Toshio Kondo v. Acheson, 98 F. 
Supp. 884 (S. D. Cal., May 10, 1951), and Minoru Hamamoto v. Acheson, 
98 F. Supp. 904 (S. D. Cal, May 10, 1951). Petro v. McGrath, 188 F. 
(2d) 978 (Ct. App., Dist. Col., Nov. 16, 1950), held that acts committed 
prior to the 1940 Nationality Act did not cause expatriation under that Act. 

Those admitted as minor children of Chinese treaty merchants were held 
to have acquired the necessary legal residence in the United States to be- 
come naturalized, in U. S. v. Lee Cheu Sing, 189 F. (2d) 534 (Ct. App. 
10th, May 21, 1951), and U. S. v. Yin Liu, 190 F. (2d) 400 (Ct. App. 2d, 
July 10, 1951). Naturalization was denied because of a false statement 
in the naturalization petition, in Stevens v. United States, 190 F. (2d) 880 
(Ct. App. Tth, Aug. 3, 1951). On good moral character for naturalization, 
see Petition of Pacora, 96 F. Supp. 594 (S. D. N. Y., March 30, 1951). On 
cancellation of naturalization, see Zurini v. U. K., 189 F. (2d) 722 (Ct. 
App. 8th, June 20, 1951), and U. S. v. Rojas-Vasquez, 97 F. Supp. 550 

(W. D. Tex., May 7, 1951). . 

' In Varleta v. Barber, 98 F. Supp. 177 (N. D. Calif., June 15, 1951), a 
native of the Philippines, who had entered Hawaii for permanent residence 
in 1931 and who in 1985 had come to the United States where he had lived 
except for periods of work on American-owned vessels, was held: entitled 
to enter the United States after a voyage, although he lacked any immigra- 
tion visa. He had been a national, though not a citizen, of the United 
States prior to Philippine independence; during that time, and after the 
Philippine Independence Act of 1934, Philippine citizens who were not 
American citizens were denied admission to the continental United States 
from Hawaii. After Philippme independence was achieved in 1946, how- 
ever, the ordinary immigration laws applied to persons born in the Philip- 
pines (who became aliens rather than non-citizen nationals), and as a law- 


1 To like effect see Hisao Murata v. Acheson, 99 F. Supp. 591 (D. Hawaii, Sept. 12, 
1951). 
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fully resident alien of Hawaii he became eligible to enter the United States 
without visa. ; 

On exclusion of aliens, see U. S. ex rel. Russo v. Thompson, 188 F. (2d) 
244 (Ct. App. 2nd, April 2, 1951) ; Ferrer v. Fronton Exhibition Co., 188 
F. (2d) 954 (Ct. App. 5th, May 4, 1951) ; Wah v. Shaughnessy, 190 F. (2d) 
488 (Ct. App. 2nd, June 26, 1951): U. S. ex rel. Kwang Hai Chew v. 
Colding, 97 F. Supp. 592 (E. D. N. Y., May 11, 1951), and 98 F. Supp. 717 
(E. D. N. Y. June 26, 1951); U. S. ex rel. Kustas v. Williams, 98 F. Supp. 
15 (E. D. N. Y. June 7, 1951). Ilegal entry by an alien was involved in 
U. K. v. Sineiro, 190 F. (2d) 397 (Ct. App. 3d, July 19, 1951). Deporta- 
tion cases included Carlson v. Landon, 187 F. (2d) 991 (Ct. App. 9th, March 
13, 1951); Anderson v. Boyd, 188 F. (2d) 530 (Ct. App. 9th, Apr. 12, 
1951); U. S. ex rel. Heikkinen v. Gordon, 190 F. (2d) 16 (Ct. App. 8th, 
June 20, 1951) ; U. S. ex rel. Rubio v. Jordan, 190 F. (2d) 578 (Ct. App. 
Tth, July 24, 1951); U. S. ex rel DiMaggio v. Shaughnessy, 97 F. Supp. 
513 (S. D. N. Y. May 9, 1951) ; Lum Man Sing v. Acheson, 98 F. Supp. 777 
(D. Hawaii, Aug. 17, 1951) ; U. 8. ex rel. Bittelman v. District Director, 99 
F. Supp. 306 (8. D. N. Y., Aug. 20, 1951). An indictment under the In- 
ternal Security Act for failure to depart when a warrant for deportation 
was issued, was upheld in U. 8. v. Spector, 99 F. Supp. 778 (S. D. Cal., 
Sept. 12, 1951). Enemy alien status was considered in U. S. ex rel. Jaegeler 
v. Carusi, 187 F. (2d) 912 (Ct. App. 3d, Apr. 2, 1951). Violations of the 
immigration laws were involved in Paiz-Nunez v. U. 8., 191 F. (2d) 146 
(Ct. App. 9th, July 25, 1951), and Chengfan Hsu v. Philippine Air Lines, 
98 F. Supp. 805 (N. D. Cal. Aug. 3, 1951). 


Military occupation—recognition of decrees—transfer of property ` 
In Re Mutusr’s Estare. 104 N. Y. S. (2d) 183. 
N. Y., Surrogate’s Ct., Kings Co., April 20, 1951. Rubenstein, Surr. 


The Attorney General, as successor to the Alien Property Custodian, 
vested all rights of three German legatees to whom a New York testator 
made bequests. In 1949 a document was recorded in the Surrogate’s Court 
whereby these aliens renounced their legacies, which would therefore be- 
come part of the undistributed estate and not subject to vesting. The 
court granted a motion by the Attorney General to strike these renuncia- 
tions from the record, as in violation of a Military Government law of 
January 21, 1947, prohibiting any transactions with respect to ‘‘foreign 
exchange assets’’ owned or controlled by any person in Germany, unless li- 
censed by Military Government. Testator had died in 1946, and the 
legatees lived in the United States Zone of Germany. The court found the 
right to inherit was included in the definition of ‘foreign exchange as- 
set’’; and held that it was ‘‘required to give effect to the command of the 
Military Government.’’ Not only was this necessary to prevent possible 
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diversion of funds ‘‘into the hands of someone not wholly in sympathy with 
the objectives of the United States,’’ but the court felt that it was ‘‘com- 
pelled to recognize the law as binding on the court as an expression of the 
dominant policy of the United States.’’ 


Note: In re Reihs’ Estate, 227 Pac. (2d) 564 (Calif. Ct. App., 2nd Dist., 
Feb. 13, 1951), involved bequests by an American citizen.dying in Cali- 
fornia in 1946 to charitable institutions and three Germans in the United 
States Zone of Germany. The Alien Property Custcdian vested the inter- . 
ests of the three Germans. The American next of kin were unable to per- 
suade the court that the bequests were void because Germany allegedly did 
not permit Americans to inherit property in Germary; without discussion 
of the 1923 treaty, the court found that Americans had the right to in- 
herit in Germany in 1946. 

In McGrath v. Cities Service Co., 189 F. (2d) 744 (Ct. App. 2d, June 18, 
1951), it was held that plaintiff as successor to the Alien Property Custodian 
might enforce rights represented by negotiable bearer bonds issued by 
defendant and seized by Russian occupying authorities in Berlin prior to 
the time of vesting by the Custodian. The situs of the debt was held to be 
in the United States and thus subject to the Custodian’s control. To like 
effect, see In re Central States Power and Light Corp., 99 F. Supp. 157 
(Del., July 18, 1951). 

Uebersee Finanz-Korporation A. G. v. McGrath, 191 F. (2d) 827 (Ct. 
App., Dist. Col., Feb. 8, 1951), upheld the vesting by the Custodian of 
stock of an American corporation in which Germans in Germany had the 
beneficial interest, though legal title lay in their son who was a Liechten- 
stein national. In Feyerabend v. McGrath, 189 F. (2d) 694 (Ct. App. 
Dist. Col., May 17, 1951), a claim for return of vested property was re- 
jected when it was shown that claimant native citizen of the United States 
had married a German husband in 1904 and had resided in Germany ever 
since; the test of German residence was sufficient to make her an ‘‘enemy,’’ 
regardless of whether she had lost American citizenship. In Vort v. 
McGrath, 99 F. Supp. 57 (D. C. Dist. Col., April 11, 1951), the American 
citizen claimant to vested property was held to have been a ‘‘cloak’’ for 
German interests and thus did not recover the property. In Shoso Nu v. 
McGrath, 98 F. Supp. 509 (D. Hawaii, June 26, 1951), claimant to vested 
property failed to convince the court that title had been transferred from 
an enemy Japanese father to an allegedly citizen son. 

The Brighton, [1951] 2 Lloyd’s List L. R. 65 (Adm. Div., June 18, 1951), 
involved a salvage action brought in England by the German owners of 
tugs in the British Zone of Germany which had aided a British vessel in 
the German River Weser in 1949. Though alien enemies, plaintiffs sued by 
royal license. The court rejected defendant’s contention that, ever since the 
British occupation of Germany, plaintiffs had lost ownership of their tugs 
to the British Government. Willmer, J., said: 


-æ 
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There is no question of any annexation on the part of His Majesty, nor 
can there be, in my judgment, any question of His Majesty having 
acquired rights of property previously vested in the citizens of that 
part of Germany. All that can be said ... is that wide powers of 
requisition, and so forth, are vested in the occupying Power. 


Defendant’s contention was said to be ‘‘wholly without merit.’’ 


U. N. Declaration of Human Rights not Austrian law 
>  Verfassungsgerichtshof, Oct. 5, 1950, ZI. B. 106/50. Oesterr. Juristen- 
Zeitung, 1951, p. 94. 


In a decision reported briefly in 78 Journal du Droit International 
(Clunet) 622, the Austrian Constitutional Court rejected an appeal which 
claimed that certain Austrian restrictions on admission to the Bar of per- 
sons who had qualified as lawyers abroad constituted a violation of the 
principle of equality before the law as embodied in the Austrian Constitu- 
tion and in the United Nations Declaration of Human Rights. No viola- 
tion of the Austrian Constitution was found, and-as for the Declaration, 
the court said: 

This argument fails, as the Resolution of the United Nations adopting 
the Universal Declaration of Human Rights has not been incorporated 


into the national law of Austria;—all the more so, as the Austrian 
Republie has not yet been accepted as a member of the United Nations. 


War crimes—question of diplomatic immunity 
Axserz. Sirey, 1950.1.185. 
France, Cour de Cassation, July 28, 1950. 


Having been condemned by the Paris Military Tribunal to twenty years’ 
hard labor for his war crimes, which included the murder, torture and de- 
portation of Frenchmen and Jews, the defendant appealed to the Court 
of Cassation. One ground for appeal* was based on diplomatic immunity 
under French laws and international law and custom, for acts done while 
he was German Ambassador. Although the court rejected the appeal, it ad- 
mitted that 

The privileges and immunities which the representatives of foreign 
nations enjoy are obstacles to the prosecution and punishment by the 
national jurisdiction of crimes and misdemeanors committed by an 
ambassador, whether committed in the exercise of his official duties or 
during the continuance of these duties. 


The court went on, however, to say that it did not appear from the lower 
court’s opinion or from the documents submitted that the defendant had 
actually been accredited as Ambassador from the German Government to 
the Vichy Government. Since the problem remained one of mixed fact and 
law, it could not be heard by the Court of Cassation. It added: 


1 The court found that alleged procedural errors did not prejudice the defendant. 
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Moreover, the ordinance of August 28, 1944, concerning the punish- 
ment of war crimes excludes by its very object the application of any 
provision of domestic or international law when the effect would be to 
subordinate the prosecution to the authorization of the government of 
the country to which the guilty person belongs. 


Note: In Auditeur Militaire e. Krumkamp, Pasicrisie Belge, 1950.38.87 
(Feb. 8, 1950), the Belgian Conseil de guerre de Brabant found a German 
guilty of the war crimes of violence against inhabitants of occupied Belgian 
territory, despite defendant’s contention that the Regulations on Land War- 
fare annexed to the Hague Convention did not specifically prohibit acts 
of violence against the inhabitants of occupied territory. The court pointed 
out that ‘‘international law is and remains a customary law’’; that ‘‘the 
London Charter and Statute of the International Military Tribunal, and 
consequently: the Ntirnberg judgment, are founded expressly on this cus- 
tom’’; and that in the preamble to Hague Convention IV of 1907 the parties 
recognized that the annexed Regulations did not cover ‘‘all the circum- 
stances which arise in practice,’’ and provided that in the cases not covered, 
‘‘the inhabitants and the belligerents remain under the protection and the 
rule of the principles of the law of nations, as they result from the usages 
established among civilized peoples, from the laws of humanity, and the 
dictates of the public conscience.” (See this JOURNAL, Supp, Vol. 2 
(1908), p. 90, at pp. 91-92.) The court added: 


In looking for principles of international law which result from the 
usages established among civilized peoples, from the laws of humanity, 
and the public conscience, the conseil de guerre is today guided by the 
Universal Declaration of Human Rights, adopted without opposition 
by the General Assembly of the United Nations on December 10, 1948. 

In its Article 5, this Declaration provides ‘‘No one shall be sub- 
jected to torture or to cruel, inhuman or degrading treatment or pun- 
ishment.’’? [This JOURNAL, Supp., Vol. 43 (1949), p. 128.] 


In matters concerning respect for human rights, there can be no 
difference between time of war and time of peace. In particular a war 
of aggression, which has been declared criminal on the part of those 
who willed it, prepared for it, and threatened it, cannot serve as a 
justification for acts which have béen condemned, without restriction 
as to time, place or circumstances, for the sole reason that they attack 
the dignity of human personality. 

At any rate, even if the state of war justifies acts of hostilities on 
the part of the belligerent, it cannot in any event justify acts which 
are contrary to the laws and customs of war... . 

Activities hostile to the occupants on the part of the victims may 
expose them to punishment regularly inflicted by enemy military tri- 
bunals in applying the enemy’s laws—a risk which they have accepted 
and of which they have taken the chance—but it would not authorize 
the accused in subjecting them to torture and cruel treatment, even 
for the purpose of establishing their culpability, or of discovering 
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depots of arms or the ramifications of resistance organizations of which 
they formed a part. 


Rejecting the contention that war crimes were limited to those specified 
in the London Agreement of August 8, 1945, for the establishment of the 
International Military Tribunal (this Journan, Supp., Vol. 39 (1945), p. 
258), the Belgian Court of Cassation upheld the conviction of Germans 
guilty in Germany of crimes against Belgian civilians taken to Germany as 
laborers, in Képpelmann, Pasicrisie Belge, 1951, 1, 180 (Nov. 27, 1950). 
The court relied on customary international law and the 1907 Hague Con- 
ventions. 

Involving the concept of criminality through membership in the organi- 
zations found guilty of war crimes by the International Military Tribunal 
at Niirnberg, see Graff et al., 78 Journal du Droit International (Clunet) 
578 (1951) (France, Court of Cassation, Aug. 3, 1950). The court held 
that those charged as members of such an organization were entitled to 
show their innocence on the ground of having no knowledge of the aims 
or criminal acts of the group, or of having been forced to join, if they 
were no personally implicated in the criminal acts committed. See also 
decision of the French Court of Cassation, June 3, 1950, in Hauck, Voigt, 
et al., Ibid. 572. 


Enemy nationality—domestic corporation controlled by enemy 

FILIPINAS COMPAÑIA DE SEGUROS v. CHRISTERN, HUENEFELD & Co., 
Inc.* 

Republic of the Philippines, Supreme Court, May 25, 1951. Paras, 
C. J. 


On October 1, 1941, respondent Philippine corporation, a majority of 
whose stockholders were Germans, obtained from petitioner Philippine 
corporation an insurance policy on a building in Manila. When the build- 
ing burned in 1942 during the Japanese military occupation, petitioner 
paid the insurance claim upon orders of occupation authorities but denied 
_ that it was due. After Philippine independence in 1946 petitioner sued to 
recover from respondent the sum paid, on the ground that the insurance 
contract terminated with the declaration of war between the United States 
and Germany in December, 1941. The lower court held that the contract 
was not terminated, since it considered the nationality of the corporation 
to be determined solely by the state or country: in which it was incorporated. 
Reversing, the Supreme Court held in favor of petitioner, saying: 

There is no question that majority of the stockholders of the re- 
spondent corporation were German subjects. This being so, we have 
to rule that said respondent became an enemy corporation upon the 


outbreak of the war between the United States and Germany. The 
English and American cases relied upon by the Court of Appeals have 


* Ms. copy of opinion supplied by Dr. Martin Domke. 
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lost their force in view of the latest decision of the Supreme Court of 
the United States in Clark vs. Uebersee Finanz Korporation? ... in 
which the control test has been adopted.” 


Dual nationality—treaty interpretation 

DucHoup v. Banque Maurice TROILLET. Entscheidungen der Schwei- 
zerischen Bundesgerichtes, 1950.1.34. 

Switzerland, Federal Tribunal, Feb. 22, 1950. 


A Swiss bank sued defendant, who was domiciled in France but had both 
Swiss and French nationality. Under a treaty of June 15, 1869,* between 
France and Switzerland, such a suit by a Swiss national against a French 
national (or by a French national against a Swiss national) could be brought 
only in the courts of defendant’s domicile. Defendant’s appeal from Swiss 
proceedings against him was rejected, however, on the ground that the 
treaty was inapplicable. Although defendant was domiciled in France 
and had done his military service there, he remained a dual national, and: 


except where a treaty provides otherwise, an individual possessing 
two nationalities is to be considered as its own national by each of the 
two states whose nationality he has. 


Thus for a Swiss court this was an action by a Swiss bank against a Swiss 
national, and not within the terms of the treaty. 


War—effect on contracts and enemy status 

Hanexam Kwinerona Woo v. Liv Lan Fone. [1951] 2 All Eng. 
L. R. 567. , 

United Kingdom, Privy Council, July 23, 1951. Lord Simonds. 


Appellant, a resident of the British Colony of Hong Kong, fled to Free 
China in 1942 at a time when Hong Kong was under the occupation of the 
Japanese, and gave Chan a general power of attorney authorizing Chan 
to sell appellant’s property as he saw fit. Chan made an agreement to sell 
to a purchaser who died before the sale was completed and the purchaser’s 
executrix claimed that the sale must be carried through. 


1832 U. S. 480 (1947); this JOURNAL, Vol. 42 (1948), p. 470. 

2 The court quoted at length from a paper on ‘Enemy Corporations’? by Dr. Martin 
Domke, presented to the Second International Conference of the Legal Profession, The 
Hague, 1948, and published in revised form in International Law Quarterly, Vol. 3 
(1950), p. 52. It also stated that in Haw Pia v. China Banking Corp., this JOURNAL, 
Vol. 43 (1949), p. 821, it had held that company to be ‘‘ ‘enemy’ as used in the Trading 
with the Enemy Acts of civilized countries not only because it was incorporated under 
the laws of an enemy country but because it was controlled by enemies.’’ 

359 British and Foreign State Papers 485. Art. I provides that ‘‘Dans les 
contestations . . . qui s’éléveront soit entre Francais et Suisses, soit entre Suisses et 
Frangais, le demandeur sera tenu de poursuivre son action devant les juges naturels du 
défendeur.’’ An Additional Act of Oct. 4, 1935, 195 League of Nations Treaty Series 
287, expanded the scope of the types of actions covered to include that here in question. 
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. One of the grounds on which appellant defended against the performance 
of the agreement (unfavorable to him) was that appellant and Chan were 
divided by the line of war, appellant being in Allied Free China and Chan 
in enemy-occupied Hong Kong, and that therefore the power of attorney 
was abrogated and appellant was not bound by Chan’s agreement. The 
court replied that in the absence of statute, the common law of England 
applies in Hong Hong; but that Hong Kong law itself could not turn all 
the residents of the colony into enemies. The problem is: ‘‘What is the 
common law of England in this matter if England is itself eneniy-oceupied 
territory ?’’ 

Lacking precedents, the court examined the reason why trading with 
the enemy is considered criminal at common law and stated: 


the common feature of every statement of the principle ... is that 

- the person with whom intercourse is illegal is regarded as an enemy 
by the court which has to determine the illegality. This is most clearly 
shown in connection with the rule as to the procedural disability 
which attaches to enemies. 


i Because appellant escaped to the territory of the King’s allies, he cannot 
be considered an enemy and neither can Chan, for he is in the courts of his 
own colony. 


The result seems plainly to ensue that, whatever consequences might 
follow outside the occupied territory if one of its inhabitants, who has 

. left it, seeks to maintain or to initiate relations with another who has 
stayed within it, yet the courts of that country cannot regard either 
him who has left or him who has stayed behind as enemies of the King 
or enemies of each other. 


Having thus shown the difference between results in the courts of a 
belligerent Power and the courts of an occupied territory, the court applied 
the same reasoning tothe basis of the abrogation of contracts by war. The 
court found it unnecessary to determine whether a general power of at- 
torney is ordinarily abrogated when donor and donee are divided by line 
of war. The decision of the Supreme Court of Hong Kong that the ap- 
pellant was bound by the agreement was affirmed.t 


Prize—‘capture’’ of uncompleted vessels in enemy port 

Tur Hermes AND Otuer Huts. 1 Lloyd’s Prize Gases (2nd Ser.) 289. 

United Kingdom, -Admiralty Div. (in Prize), May 10, 1951. Lord 
Merriman, P. 


The Crown sought condemnation in prize of five partly-built ships lying 
in northwest German ports when the ports were taken by Allied forces in 


1In The Katrine Maersk, 1951 A.M.C. 324 (Jan. 26, 1951), an arbitration held the 
Korean conflict to be a ‘‘war’’ as that term was used in a charter party, at least after 
intervention by Chinese Communist forees. A like result was reached in an arbitration 
involving a charter party, reported as The Simon Benson, 1951 A.M.C. 585 (Feb. 13, 
1951). Contra, see The Yankee Fighter, 1951 A.M.C. 579 (arbitration, Feb. 28, 1951). 
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1945 (Lübeck on May 2, Emden on May 6, and Flensburg on May 10). 
There was no formal capture of the completed ships until 1947. It was 
admitted on behalf of the Crown that there was no right to seize German 
property in prize after the Allied Declaration of June 5, 1945, regarding 
Germany ;* the elaborate provisions therein for control of Germany and 
German merchant shipping were deemed inconsistent with any right there- 
after of one of the Allies to seize shipping as prize. Claimants contended 
that no capture could take place after the surrender of German forces in 
Northwest Germany May 4, 1945,? or at any rate after the. general uncon- 
ditional surrender of May 8.° 

Condemning the ships as prize, the court held that they had been cap- 
tured when the ports were captured, since control of the ports by the 
British Navy was such that no German was permitted to board a German 
ship nor enter the shipyards without authority; specific intent to capture 
the vessels was not held necessary. Emden and Lübeck were captured 
before the general cessation of hostilities, since, despite the May 4 sur- 
render, there remained a possibility of German attacks at least from the 
air. As for Flensburg, the right to seize in prize survived even the general 
unconditional surrender of May 8. The court said: 


So far from there being any obligation upon the Allies to lay down 
their arms, it is, I think, indisputable that, as in the case of the board- 
ing party . . . or the landing party . . . the naval and military forces 
which occupied these ports advanced, figuratively speaking, in full 
panoply with all appropriate precautions to guard against surprise 
and if necessary to impose their will on the surrendered enemy. . . 
This, it seems to me, is the very antithesis of an implied contract that 
both sides shall refrain from any hostile act, and bears no resemblance 
to an armistice arranged upon the terms that neither side shall do any 
belligerent act so long as it lasts. 


In reply to claimants’ contention that the uncompleted ships were not 
proper subjects of prize, being neither ships nor cargo, and that therefore 
they were entitled to the immunity accorded enemy private property on 
land under the rules of land warfare, the court referred to their maritime 
character and their ‘‘convertibility to warlike use’’ (on the analogy of 
contraband) and added: ‘‘being ‘maritime property in a maritime town,’ 
they were captured bodily when the ports in which they lay were cap- 
tured.” 

160 Stat. 1649; this JOURNAL, Supp., Vol. 39 (1945), p. 171. 


2 The Axis in Defeat (Dept. of State Pub. 2423, 1945), p. 22. 
359 Stat. 1857; this JOURNAL, Supp., loc. cit, p. 169. 


BOOK REVIEWS AND NOTES 


La Plataforma Continental ante el Derecho. By Gilbert Gidel. Trans- 
lated from the unpublished French original by A. Herrero Rubio. Val- 
ladolid: Valladolid University, 1950. pp. 169. Index. 


This is a Spanish translation of lectures given at Valladolid in French 
by Professor Gilbert Gidel. In these lectures the greatest living authority 
on the international law of the sea studies the new problem of the conti- 
nental shelf. Based on oceanographic authorities and all the legal litera- 
ture, the author starts with the concept and definition of the continental 
shelf and then gives the juridical history of this problem, emerging first in 
1916, in the Anglo-Venezuelan Treaty of 1942 on the Gulf of Paria, and 
appearing again in the Proclamation of President Truman of 1945 and 
subsequent declarations by other governments. 

The author gives a detailed exposition and justification of the Truman 
doctrine and a full theoretical study of the problem. He relates the new 
doctrine to general international law actually in force, and comes to the 
conclusion that it cannot be regarded as an application of existing inter- 
national norms to a new matter, but must be interpreted as the starting 
point of an entirely new development. This development, from the point 
of view of practice, must reconcile the interests of the coastal state in the 
exploitation of the resources of the sea bed and subsoil of the continental 
shelf with the legitimate interests of free navigation. Yet the new de- 
velopment proves that the Grotian doctrine of the freedom of the high 
seas has lost its absolute character. The author demands a prompt codi- 
fication of the new law. Such codification, as the work of the International 
Law Commission suggests, is on the way. Probably ‘‘jurisdiction and con- 
trol’’ will mean simply sovereignty; the freedom of the seas outside of 
territorial waters and: freedom of the airspace above will be maintained, 
and the new law will be founded on proximity of the coast, on the adjacent 
state’s right over these ‘‘submarine areas beneath the high seas,’’ whether 
there is a continental shelf in the technical sense or not. Professor Gidel’s 
lectures show the perfect equilibrium between the great theoretician and the 
man of practice. Tose tie ae 
Los Estados Conquistados ante el Derecho International. By Bohdan T. 

Halajezuk. Buenos Aires: Instituto de Derécho Internacional, 1950. 

pp. 148. 


The author of this little book is an Ukrainian by birth, who took his bac- 
calaureate at the Belgian University of Louvain, his Ph.D. at the Austrian 
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University of Innsbruck, was for a time assistant professor of international 
law at the Ukrainian University at Munich and is now living in Buenos 
Aires. He wrote the manuscript in | French, now published in Spanish 
translation. 

The subject of this study is the position of Gonttared states’’ in inter- 
national law. He takes only belligerent occupation into ‘consideration; 
hence, for example, the German occupation of Denmark is not treated. 
The author works on a rich material. Sometimes a statement is not correct: 
thus, France was not totally occupied after November 1, 1942; even if we 
would concede that the whole of metropolitan France was occupied, this 
was in law no total occupation, as France’s vast colonial: empire was not 
occupied. Legal statements, such as that conquest and subjugation pre- 
suppose not only total occupation, but also annexation, are mostly correct. 

He then studies the legal position of ‘émigré governments.’’ He cor- 
rectly distinguishes between ‘‘ governments-in-exile’’ and other groups, such 
as resistance movements within the occupied country or ‘‘free committees’? 
abroad (de Gaulle in London), or ‘‘national committees’’ of annexed states 
or of states which have not existed (Czech, Polish committees in first World. 
War). Also the so-called ‘‘BeneS’ Government’? in London during the 
second World War was not a true government-in-exile. It is correct that 
the latter derive their position in international law only from the recog- 
nition by the host state and, eventually, its allies. But the author further 
states that governments-in-exile are not organs of their states, but. only 
“supreme organs of their nations.” And as he admits that nations in the 
ethnical sense are not persons in international law, he is forced to conclude 
that governments-in-exile are ‘‘separate persons in international law.” 
This construction seems to this reviewer to be legally untenable. 

Joser L. Kunz 


Neutralité. By Isidro Fabela. Paris: Editions A. Pedone, 1949. pp. 184, 


The monograph under consideration is no brief for the thesis that neu- 
trality is still an applicable rule of international law in the present world. 
Judge Fabela devotes the first hundred pages to an historical survey of the 
peregrinations of the rules of neutrality as they developed at the end of 
the 18th century, through their modifications as a result of the practices 
in World War I, which culminated for the Western Homiphere in the 
Declaration of Panama of 1939. 

Three tendencies in the practice of nations are observed as a result of 
this historical survey, tendencies which became rather clear after the 
Italian conquest of Ethiopia. Industrial and agricultural exporting na- 
tions tended to continue to press for the liberty of the seas; secondly, cer- 
tain small nations attempted a strict neutrality; a third tendency, which 
the author considers “‘la plus humaine, la plus juste,” considered war as an 
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evil, and its supporters were constantly on the alert in order to judge be- 
tween the belligerents. While not rushing into a conflict, these nations co- 
operated eroen with the aim of establishing a just and satisfactory 
peace. 

A second portion ót the book is devoted to the ‘‘neutrality’’ of the 
American Continent in the second World War. In this section the author 
supports his principal thesis by quoting extensively from the neutrality 
proclamations of the various nations of this Hemisphere. Since these 
tended in the main to follow the third tendency, to favor one belligerent 
at the expense’of the other, one suspects that neutrality is hardly the word 
to cover these acts, and that Mussolini’s term of * ‘non-belligerency’’ was a 
more fitting terminology. i 

In a third, and concluding section, Judge Fabela turns his attention to 
the problem of neutrality as it relates to the Charter of the United Nations, 
and begins by asserting that ‘‘neutrality is incompatible with the spirit and 
the letter of the Charter’’ (p. 145), since neutrality consists in impartiality 
and total abstention from war, while the Charter requires its subscribers 

‘to exercise partiality and give assistance to the nation attacked. 

The author is convinced that the experience of the last few years demon- 
strates that neutrality has tended to disappear not only from the political 
point of view but from the juridical as well. This has been brought about, 
he believes, largely because the interdependence of the states of the world 
is in fact such that no one state can remain isolated from the others either 
in time of peace or in war. This international solidarity has been brought 
about not only because of the developing humanitarian spirit of interna- 
tional co-operation, but by the hard necessities of the times. In such a 
climate neutrality is not an acceptable doctrine. 

R. R. OaLesBY 


Schweizerisches Jahrbuch für Internationales Recht. Vol. VI, 1949. Pub- 
lished by the Schweizerische Vereinigung für Internationales Recht. 
Zürich: Polygraphischer Verlag, 1950. pp. 292. 


The documentary part of the sixth volume of the Swiss Yearbook of 
International Law gives a systematic survey of problems of international 
law which arose in Switzerland in 1949 (Guggenheim), a survey of the 
decisions and advisory opinions rendered by the International Court of 
Justice (Lalive), and a survey of decisions on private international, com- 
mercial, procedural, fiscal and aerial law. The doctrinal part contains one 
study on conflict of laws and three on international law. Henri Thevenas 
writes in French on the action of Switzerland taken on behalf of other 
states. Dr. Werner writes, also in French, on the Red Cross and the new 
Geneva Conventions of 1949. Bindschedler adds another study on the 
legal dilemma of the status of occupied Germany under international law. 
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The sixth volume is again very valuable and stands on the high level of 
scientific achievement which we have come to expect of this excellent annual 


publication. Joser L. Kunz 


Das Urteil im Wilhelmstrassenprozess. By Robert M. W. Kempner and 
Carl Haensel. Schwaebisch-Gmuend: Alfons Buerger, 1950. pp. 346. 
DM. 17.40. 


` We owe thanks to the editors, Dr. Kempner, the assistant to the Ameri- 
can Chief Prosecutor, and Dr. Haensel, one of the counsel for the de- 
fendants, and to the publisher who made available the judgment of the 
Nuernberg Tribunal against Weizsaecker et al. The voluminous German 
edition seems especially important because the German readers themselves 
can examine the thorough proceedings and very learned reasoning of the 
court. The judgment is an important source for the analysis and further 
development of the rights and duties of a citizen within the state. It 
definitely draws limits of state power so that the public official, whether 
his field be administrative or economic, may known when and where he has: - 
to ignore, even to resist, criminal orders ‘‘from above.” 

In his preface, Dr. Haensel admires the work of the judges, but he is very 
definitely a German jurist and as such opposed to Naturrecht (law of 
nature, droit naturel), and, like most Continental lawyers, he adheres to 
the positivistic school. He sees in the judgment a weakening of the natur- 
rechtliche school, since no defendant was found guilty of ‘‘conspiracy’’ 
(against peace). It seems that Haensel himself is rather inclined to find 
one or the other involved in that conspiracy which brought doom a Goering 
and ten of his co-defendants in an earlier trial. 

Your reviewer can only hope that the volume may find many buyers and 
that the editors will re-edit this important book with the following additional 
improvements: A list of defendants with the penalties inflicted on them, 
a topical index, and an alphabetical index of persons with a short biographi- 
cal notice after each name. The judgment follows the points of accusation, 
then in a subdivision deals with each defendant and proceeds to the next 
point, with its subdivisions according to persons. Thus it is difficult to 
find the defendants in connection with the points on which they have been 
found guilty or innocent. l 

Furthermore, a list of German laws and executive orders with a summary 
oftheir contents might be useful. On page 165 the defendant Stuckart is 
declared guilty of signing certain anti-Semitic laws which are listed; the 
titles under which they were enacted sound, however, very harmless (e.g., 
Reichsbiirgergesetz, etc.), and a short summary would show that they 
meant the legalized persecution of German Jewry. Today the contents of 
these laws are still recalled, but in a few years their names will have 
meaning only for the special student. 
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This reviewer has offered the above-mentioned suggestions; otherwise it 
should be stated that every student of international law will have to study ` 
that great judgment which has become—thanks to Kempner’s and Haen- 


sel’s excellent. work—accessible to the public. 
- RoserT RÆ 


Foreign Confiscation. By Edward D. Re. New York: Oceana Publica- 
tions, 1951. pp. xii, 200. Index. $5.00. 


The much discussed.and much criticized case of Bernstein v. Van Hey- 
ghen Frères, 163 F. (2d) 246 (2d Cir., 1947),1 wherein the court refused 
to review Nazi acts of confiscation, has sparked the writing of the present 
monograph, which is designed to set forth the law on the matter and how 
it got that way. à 3 i 

Professor Re’s interesting and enlightening account deals with the sub- 
ject of foreign confiscations in Anglo-American law from the standpoint 
of the bearing of the ‘‘act of state’’ doctrine, or, as Professor Re prefers 
to describe it, the ‘‘rule of decision’’ principle. Professor Re distinguishes 
between confiscation by a government with respect to extraterritorial as- 
‘sets and a confiscation of a solely intraterritorial nature. With relation to 
the first type, he states the general rule to be that such a confiscation will 
not be given effect by a court in a foreign territory with relation to assets 
therein unless the act of seizure accords with the public policy of the 
forum. Regarding an intraterritorial confiscation, there comes into opera- 
tion the ‘‘rule of decision’’ principle. Under this principle, a foreign court 
will refuse to review acts of governmental officials of a country taken with 
relation to intraterritorial assets, although the acts may be illegal under 
the law of the country and although they may be contrary to the strong 
public policy of the forum. Professor Re makes a thorough analysis and 
synthesis of the cases in the United States Supreme Court, the lower Fed- 
eral courts, the State courts, and the English courts, and shows that this 
principle applies whether the person affected by the confiscatory act is a 
citizen of the forum or not; it applies where the government may be one 
recognized de jure, or de facto, or where, despite no such recognition, the 
government is one which ‘‘exists’’ in the area of the act; it applies retro- 
actively to acts of an organization later recognized as the government de 
jure or de facto; it does not apply where the government official acted in a 
private capacity. Professor Re justifies his use of the term, ‘‘rule of de- 
cision,” derived from Ricaud v. American Metal Co., 246 U. S. 804 (1918), 
on the basis that, notwithstanding some dicta in the cases, the ‘‘act of 
state’’ doctrine does not deprive a court of jurisdiction, as does the doctrine 
of sovereign immunity, but merely supplies the court with the applicable 
principle for the solution of a case over which it has jurisdiction. 


1 Digested in this JOURNAL, Vol. 42 (1948), p. 217. 


172 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Professor Re reaches the conclusion on the basis of the Bernstein and 
other cases that the ‘‘rule of decision’’ principle is essentially amoral, and 
has in many situations resulted in bad and disturbing judgments. Pro- 
fessor Re particularly criticizes the Bernstein case for the failure of the court 
to distinguish the situation there from others, in that it involved a govern- 
ment which was infamous, defeated, and defunct. The one ray of light 
that Professor Re sees in the case is the salutary innovation, for the first 
time suggested in this field, that the judiciary may inquire whether the 
Executive has a policy in the particular instance to permit judicial review 
of the validity of the acts of foreign governmental officials. Í 

Professor Re’s work is a welcome addition to the literature in this field. 
It is hard to believe that, in view of the criticism here and elsewhere of the 
“rule of decision’’ and the exposure of its origin and rationale, courts will 
not, when the occasion presents itself, take further liberties of review. 
Certainly the dramatic and classic phrase which runs as justification 
through the decisions, that review will ‘‘vex the peace of nations,’’ should 
be discarded or limited like that other absolute, ‘‘the power to tax is the 
power to destroy” (see Justice Holmes, Panhandle Oil Co. v. Knox (1928), 
277 U. S. 218,228). Too many instances éxist of judicial slights cast 
upon the actions of foreign governments for complete immunity to prevail 
_ here. That the Anglo-Saxon courts may have been overly timorous in this 
field is indicated by the absence in other jurisdictions of the doctrine of 
non-review, evidently without baneful effect on the governments concerned. 
Regarding the scope of review, although Professor Re does not go so far, 
it does not appear inappropriate for courts to examine whether an act is 
illegal by the lex rei sitae, and, even when it is found to be legal, to 
refuse to recognize the act if it is against the strong public policy of the 
forum. It should only be necessary in the very unusual case for the 
court to inquire of the Executive whether it has any policy in the particular 
instance against judicial review. 

Euy Maurer * 


Sovereignty and State-Owned Commercial Entities. By Paul Shepard. 
New York: Aberdeen Press, 1951. pp. viii, 156. Table of cases. $5.00. 


Economic planning by central governments in many countries of both 
hemispheres has become a characteristic feature of the postwar period. 
Governmental agencies and government-controlled corporations have more 
and more entered the field of international trade. These activities require 
a new legal approach, especially when court actions have to be entertained 
in foreign countries. It is true that Article 11 of the Harvard Draft Con- 
vention on the Competence of Courts in Regard to Foreign States (this 


* The opinions expressed are those of the reviewer and not necessarily those of the 
Department of State. ` 
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JOURNAL, Supp., Vol. 26 (1932), p. 597), already suggested the exclusion of 
sovereign immunity: for states which are ‘‘engaged in an industrial, com- 
mercial, financial or other business enterprise in which private persons 
may there engage.’’ In the ensuing ten years the events of the Spanish 
Civil War of 1936, the Mexican oil expropriation and measures of economic 
warfare during World War II gave rise to American and British court 
decisions which had to consider various aspects of immunity in connection 
with state trading activities. 

In taking stock of the available case material the author rightly sub-: 
mits that the traditional sovereign immunity granted to all activities of 
foreign states should be qualified and assimilated to the more realistic ap- 
proach of some other (civil-law) jurisdictions. To that end the classic 
concept of immunity, and its limitation and waiver, are discussed on the 
basis of a rich documentation in both cases and literature. A special 
chapter is devoted to legal implications arising ott of possession and con- 
trol of state-owned or operated commercial vessels. Nowhere are the-prac- 
tical aspects of procedural law overlooked. Consideration of many issues, 
especially of admiralty Jaw, is pertinent and well developed. The book 
offers precise statements which will prove themselves useful for further 
treatment of the problems. It is well organized and constitutes a valuable 
contribution to a field of international law which is of ever growing im- 
portance. 

Martın DomKE 


Verstaatlichungsmassnahmen und Entschédigungspflicht nach Völkerrecht. 
By R. L. Bindschedler. Zürich: Polygraphischer Verlag, 1950. pp. 
128. , f : 


This timely monograph treats of the obligation of states to pay compen- 
sation under international law for property taken under various measures 
of nationalization. The author, a Swiss, is especially well qualified to deal 
with the subject, not only because of his legal training in the tradition of 
such eminent jurists as Meili and Max Huber, but also because of his prac- 
‘tical experience in finance. 

While he fully recognizes the ‘accepted principles which safeguard 
foreign-owned property from confiscation in time of peace, he nevertheless 
prefers to lay his main emphasis on the political and economic realities 
which nowadays confront the harried owner or investor in foreign coun- 
tries. The book gives many concrete examples of settlements made by 
diplomatic negotiation or by claims commissions for nationalized property. 
He also discusses the various methods employed by different countries, 
particularly by Switzerland and the United States, in the distribution of 
lump sums received as a result of such settlements. His ripe experience 
and sound scholarship make the book of great value to all jurists both in 
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and out of government who have to deal with recovery for the nationaliza- 
tion of industries or property in foreign countries. : 
ArtHur K. KUN 


Income Taz Treaties. By Albert A. Ehrenzweig and F. E. Koch. Chicago: 
Commerce Clearing House; 1950. pp. xxxviii, 384.- Index. $15.00. 
The Double Taxation Conventions. Supplement to Vol. I: Taxation of In- 
come. By F. E. Koch. London: Stevens and Sons, Ltd., 1950. pp. 

xv, 185. Index. 25s. 


These two volumes add to the fast-growing literature on the expanding 
network of international agreements for the avoidance of double taxation. 
The promotion of private foreign investment has since the war increasingly 
engaged the attention of the governments of capital-exporting countries. 
In the tax field this attention expresses itself chiefly by a readiness to 
abandon at least in part their tax jurisdiction when it overlaps that of 
capital-importing countries. While domestic legislation, especially in the 
United States and the United Kingdom, provides far-reaching relief from 
double taxation chiefly to nationals and residents, bilateral agreements 
find increasing favor in this field. They serve as instruments for extending 
relief to cases where reciprocity is essential, for attuning the general 
relief provisions of one country’s tax laws to the laws of the co-contracting 
country, and for investing such relief with the greater stability of an 
international agreement. Up to the present such adjustments of tax juris- 
dictional conflicts by agreement have been limited, at least outside the 
British Commonwealth, to the economically more advanced countries. The 
disparities in the economie conditions and fiscal policies of developed and 
underdeveloped countries (the latter’s revenue structure being often largely 
dependent on the taxation of a few foreign corporations) have so far pre- 
vented the extension of the tax treaty network to the latter. 

The authors do not advert to this underlying problem which is of much 
interest to the student of international double taxation. Their only gen- 
eral statement refers to ‘‘the autonomy of tax law’’ and calls for ‘‘the de- 
velopment of an international system of income taxation.’’ Yet this is not 
a realistic position. Tax laws and treaties are the expression of fiscal 
policies adopted by governments on the basis of their understanding of 
economic conditions and their formulation of economic aims. The notion 
that such laws and treaties could be made to comply with uniform norms, 

` distributing tax jurisdiction among varied types of countries according to 
such general criteria as residence, nationality, and source, may be appealing 
to the legal mind. Such demands, however, disregard economic and po- 
litical fundamentals. They do little to establish the position of the tax 
lawyer outside the narrow bounds of advice to the taxpayer and deprive 
the literature in this field of much of its potential scope and usefulness. 
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The volumes here under review, however, are written for the use of legal 
practitioners and limit themselves intentionally to an interpretation of the 
provisions of the tax agreements which they cover and of the underlying 
domestic legislation. In this task they succeed admirably. Income Tax 
Treaties deals with the tax agreements concluded by the United States in 
this, the most important, field from the point of view of foreign trade and 
commerce and the one in which most of the agreements are concluded. The 
discussion is built around the basic United States-United Kingdom agree- 
ment of 1946, analyzing each provision and explaining the applicable laws 
and regulations of the two countries. The corresponding provisions of the 
other agreements and of the domestic legislation of the other co-contracting 
countries follow under each article. This procedure enables the taxpayer 
and his counsel to understand not only the particulars in which his position 
is modified by each tax agreement, but also his overall liability under the 
combined impact of the two applicable legislations and the overriding 
treaty. In this manner the authors offer reliable guidance in a field in 
which tax relief has become possible only through ‘increased legislative 
complexity. The absence of an adequate body of judicial interpretation, 
especially in the United States, adds to the arduousness of the authors’ 
task and to the debt which their readers will owe them. 

In addition to this specific analysis of legislative and treaty provisions, 
the authors have included useful discussions of such vexing problems as the 
definition of residence and domicile, and the comparative tax advantages of 
foreign subsidiaries and branches. Partly, perhaps, because of the nature 
of the work, which compresses into a compact volume the interpretation of 
literally hundreds of statutory and treaty provisions, agreements other than 
the two concluded with the United Kingdom and Canada are too sum- 
marily disposed of, to a point even where the all-too-brief. references are 
sometimes misleading. The texts of these two agreements, as well as many 
of the implementing laws and regulations, are reproduced in an extensive 
and valuable appendix. This is a welcome service: writers on foreign law 
too frequently ignore the need of lawyers who consult their works to check 
the interpretative comment against the original legal texts which are often 
locally unavailable. 

The Double Taxation Conventions, by F. E. Koch, one of the co-authors 
of Income Tax Treaties, is a supplement to his book on the income tax 
agreements of the United Kingdom which was reviewed earlier in this 
JOURNAL (Vol. 43 (1949), p. 400). It comments on the new agreements 
signed since 1947, and brings the information on earlier agreements up 
to date, as of January, 1950. Yet so rapid are developments in this field 
that a further supplement will soon be needed and, it is hoped, forthcom- 
ing. The volume distributes its attention more evenly among the various 
agreements concluded by the United Kingdom and thereby assures greater 
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reliability and detail. Readers will look forward with much expectation ` 
to the long-awaited volume on the suecession tax conventions of the United 
- Kingdom which is now in preparation. 


Karu E. LACHMANN 


Human Rights as Legal Rights. By Pieter N. Drost. Leyden: A. W. 
Sijthoff ’s Uitgeversmij N. V., 1951 (American distribution by Herbert H. 
Beutler, New York). pp. 272. $5.50. 


The rights proclaimed in the Universal Declaration of Human Rights of 
1948 as ‘‘a common standard of achievement for all peoples and all 
nations,’’ including economic, social, educational, and cultural rights along- 
side civil and political rights, should, in Dr. Drost’s opinion, be trans- 
formed as soon as may be practicable into rights of individuals under posi- 
tive international law (pp. 166-177). Some progress toward the establish- 
ment of a universal system of human rights as legal rights would, he be- 
lieves, be made by general acceptance of the proposed Covenant on Human 
Rights, but it should be realized that the proposed Covenant would create 
merely governmental obligations and would not create rights which in- 
dividuals may assert against states in an international forum (pp. 48-55, 
61-64, 174-182). “If the observance of human rights is an essential of 
peace,’’ says Dr. Drost, ‘‘the international legal order should recognize the 
individual as a subject of international law, who derives subjective rights 
from international law without the intervention of the state” (p. 174).. 

Universal agreement on the interpretation and application of human 
rights is, according to Dr. Drost, both unobtainable and undesirable 
(p. 175). The establishment of a universal system of human rights will, 
he is confident, require the conclusion of ‘‘a very large number of con- 
ventions’’ (p. 48), and the international law of human rights established 
by these conventions ‘‘must be interpreted, applied, and enforced in every 
country with proper regard for all factors which build up the collective 
character of the people and for all elements which together make up the 
collective life of the nation’’ (p. 20&). Individuals alleging violations of 
the rights so established should have the right to present their claims for 
rectification and compensation to local, regional, and central agencies of an 
international character performing essentially judicial functions but mak- 
ing every effort to bring about friendly settlements (pp. 185-162). 

The author, a Doctor of Jurisprudence of the University of Utrecht and 
a Bachelor of Laws of the University of London, writes from an abundance 
of information which he acquired as a member of the Human Rights- 
Division of the United: Nations Secretariat. His occasional deviations from 
the English idiom and his publisher’s orthographic idiosyncrasies add 
piquancy to the perusal of his book. 

EDGAR TURLINGTON 
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Neuzeitliches Seehandelsrecht. By Hans Wiistendorfer. Tübingen: Ver- 
lag J. C. B. Mohr, 1950. pp. 448. 


This well-presented German volume on the Law of Commerce by Sea 
in Modern Times bears the further statement on the title page: ‘‘with 
particular regard to Anglo-American and international law: an analysis for 
_ students and practitioners.” The author, Professor Emeritus of the Uni- 
‘versity of Hamburg, who died in May, 1951, taught, wrote, and practiced 
in this field for fifty years; he here presents a new study which, with 
Ripert’s new French edition, is the first postwar restatement of the subject. 
This new Hamburg volume, written during the war years, is called a second 
edition; an earlier and slightly shorter edition in 1947 did not circulate 
widely, and the 1950 edition is the definitive work. 

There are three major divisions: the legal basis of the ship-operating 
business; the business of freighting by sea, dealing with the modern Ver- 
frachter or Carrier and the Konnossement or Bill of Lading; and the 
emergencies which may arise during the voyage, including a careful state- 
ment as to General Average for which the volume will be especially sought 
in maritime circles. A well-constructed index includes a great many terms 
in the English language and is attributed to Counselor Klemm of Hamburg. 
There is no appendix of statutes or rules, for which the reader must turn 
to other volumes. The foreign reader will be grateful that the type is 
roman and, while small, is clear and fairly easy to read. 

The author has frankly abandoned the legal materials of the days of 
sail. He emphasizes the tremendous change which swept over the shipping 
business when sail yielded to steam, and even more when small vessels gave 
way to large ones. Instead of small hulls divided into numerous very small 
compartments, we now find huge hulls divided into very large interior 
spaces. Instead of a handful of bills of lading, perhaps no more than one 
for the goods in each compartment, we now find a single ship issuing 
several thousand bills of lading, of which a hundred or more may relate 
to cargo in a single cargo space. And the chartering business has changed 
fundamentally. The whole organization of the cargo-carrying business 
‘ has been subdivided and old concepts must yield to new ones. It is of 
great value to have a new survey from a scholar who knew much about the 
old relations. , 

The by-line concerning Anglo-American and international law is not an 
empty phrase. Although this is a German book, the many words of mari- 
time art are frequently accompanied by their equivalents in other languages. 
On the opening page there is a line from Goethe: ‘Knowledge and art be- 
long to the world, and the limitations of nationality disappear before them.”’ 
On page 20 we find the generous recognition that Anglo-American legal 
thought leads the van in maritime commercial law. The control of the 
‘negligence clause,’’ which was initiated by our Harter Act in 1893, is 
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strongly supported in many passages, and—perhaps with a wink in the 
direction of Goethe—the regulation of clauses relating to kommerszielles 
Verschulden, or custody and care of cargo in our terms, is greeted at page 
272 as ‘‘the inner melody of the Hague Rules, to which we must listen”? 
(Das ist die innere Melodie der Haager Reglen, auf die wir immer wieder 
hellhorig lauschen müssen). Considering Dr. Wiistendorfer’s strong op- 
position to the Hague Rules and the Brussels Ocean Bill of Lading Con- 
vention twenty-five years ago, this is a musical expression of .a change of 
heart. 

The second part of the work traces the development of the business of 
freighting by sea, from the Hanseatic Reeder, who owned and operated and 
used his own vessel for himself and his merchant customers, through the 
Ausrister—a sort of owner pro hac vice (and sometimes a time charterer, 
apparently termed a Quasi-Ausriister), to the modern Verfrachter or 
carrier who obtains ships from all sorts of owners, and has them operated 
by all sorts of intermediaries. These subdivisions of the business have out- 
stripped the old laws devised for the Reederei as the unit of liability for 
the ship, freight and adventure. Adjustments for the new order have been 
achieved in some countries and not in others. Thus the time charterer can 
limit his liability under the Brussels Limitation Convention, but may not 
do so in England, in the Commonwealths and in the United States where 
the ancient formulas of 1854 and 1851 have resisted adjustment to the 
facts of today. In these respects the Continent is ahead of us, and also of 
England, where the House of Lords has made decisions which the shipping 
industry has had to reverse by special clauses in contracts—for instance 
The Makis (Vlassopoulos), [1929] 1 K. B. 187, misinterpreting the lettered 
rules of the York-Antwerp Rules; and The Coxwold (Yorkshire Dale), 
[1942] A. C. 691, 73 Lloyds L. R. 165, which misconstrued the war-risk 
insurance policy. Our habit of taking our problems to judges of whom few 
are experienced in the international shipping business seems to block re- 
forms in terminology and in the structure of our legal concepts. Obtaining 
varying opinions, we try to fit the facts of today’s business to yesterday’s 
sayings of the courts, and the results are often confusing. 

This suggests an interesting comparison between our writing habits and- 
those of Continental legal writers. This German book is a mosaie of 
phrases and references out of the Bürgerliches Gesetz Buch (BGB) or 
Civil Code, the Handels Gesetz Buch (HGB) or Commercial Code, the 
Deutsches Einheits Konnossement (DEK) or Uniform German Bill of 
Lading and from other codes and rules and regulations. References to 
court decisions are rare; the names of the judges are never mentioned, and 
their words are never quoted. The name of the great Hamburg maritime 
judge, Sieveking, is nowhere found. Quite to the contrary, the English 
textbooks are mosaics of the words and phrases of judges as used in actual 
opinions on specifie cases. 
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In reading this book the student will make frequent reference to pages 
11-15, entitled Abkürzungen or abbreviations. This is in fact a mixture 
of abbreviations and bibliography. Unfortunately the author uses more 
abbreviations than are listed, such as abw., meaning differing or contra; 
a and m.E. (the view of others, or of myself)—incidentally the fre- 
quent k.A. means prevailing or majority opinion, although we are not told 
who the mouthpieces of these prevailing views are; RG is the Reichs 
Gericht, and ROHG is the Reichs Ober Handels Gericht. Vf. of course is 
the author himself. While the Comité Maritime International is referred 
to with an I., its international multilateral conventions on various subjects 
are indexed under J. The reader becomes-accustomed to these variations. 

In casting off the old conceptions, and jettisoning the gear of sailing 
days, the author sometimes enlivens the text with vigorous phrases. The 
shipmaster’s power to pledge the ship in a foreign port is von der Patina 
des Altern bedeckt; and HGB 588 is altvdterlich. A caution as to the ap- 
plication of a stated principle is introduced with Aber Halt!; a cloudy 
point is labeled verwickelt und nicht in jeder Hinsicht zweckmassig. The 
author has pontificated with a good deal of humor. His work will com- 
mand attention in the new times that lie ahead. 

Arno”p W. KNAUTH 


The Law of the Sea. By William McKee. New York: J. B. Lippincott Co., 
‘1950. pp. 318. Index. $3.75. 


The seagoing experience of William McFee spans most of the first half 
of the twentieth century. The years since 1900 have seen most profound 
changes in the social aspects of work at.sea and the reflection of those 
changes in the laws and judicial decisions. Many books have been written 
by and for lawyers, describing the technical content of the laws of the sea. 
But there have been few indeed written by laymen tracing the social de- 
velopments in their legal aspects in the mood of a philosopher. The layman 
had. tended to cast his thoughts in a fictional vein. Some of the fiction is 
superb, both in the richness of the author’s experience and in his skill as a 
writer; one thinks at once of Conrad, and of McFee’s own works of fiction. 

No layman so well informed, so skilled in research and the literary pres- 
entation of information, and so extended in his view has produced a book 
` like this within living memory. It is of special interest to have the scene 
reviewed without the atmosphere of the trial court, where the supposed 
errors of a moment are analyzed for hours and even for days and weeks, 
or the more abstract air of the appellate court, where a living witness is 
never seen. The offices where most of the seamen’s gripes and beefs are 
settled without resort to court proceedings are closer to the realities of 
sea life, and operate with a lively sense of what the law is. But the law 
of the sea is a background always and everywhere, conditioning the atti- 
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tudes of men in ships; it does not always result in visible action, but in 
more subtle restraints. The grosser cruelties of physical and mental abuse 

have, in most of the trades seen by American and European eyes, been 

so far controlled that we think of them as gone ‘‘forever,’’ but the oppor- 
tunities for wrong and evil behavior on a long solitary voyage are still 
great enough. Change has come about through the steel ship, the quick 
voyage on a predictable schedule, the union organization and collective 
bargain, improvement in living quarters and food and refrigeration, the 
three-watch system and basic 8-hour day, the ability to hear radio short- 

wave news in places where mail and daily papers can never penetrate. A 

broad re-appraisal of the changing present against the backdrop of the 

long past is therefore especially stimulating. f 

One of the significant trends well emphasized by the author is that the 
law of seamen, during the half-century just ended, has turned back to the _ 
laws of Oleron and Barcelona, formulated, out of still earlier times, in 
printed texts in the fifteenth country. Our seamen have rejected the mod- 
ern social device of workmen’s compensation in favor of the ancient and 
more widely familiar maritime rules of maintenance and cure, liability for 
unseaworthiness, duty to obey, with the ship taking the consequences. In 

our era of change, when philosophers have taught that everything over 50 

years old is probably wrong, the seamen with strong conviction have not 
only clung to their ancient rights but have developed and expanded these 
with the aid of a genuinely interested judiciary and a series of Congresses 

which have been more impressed than one might expect by the desires of a 

` group which is seldom ashore on election day. The law of the sea today 
is infused with a strong sense of history, while so many other fields of the 
law, overwhelmed by masses of new statutes and new cases and codes and 
restatements, have largely discarded the investigation of the past. McFee, 
indeed, prints the Ashburner translation of the Rhodian Law, the Twiss 
translation of the Laws of Oleron. In the first seven chapters he retells 
the history from Rhodes, in the misty year 1500 B. ©., as to which Mr. 
R. D. Benedict expressed his celebrated doubts in the fourth edition of 
Benedict’s American Admiralty, through Greece and Rome and all the 
Mediterranean life of the Dark and Middle Ages, until Bynkershoek, Mol- 
loy, Prynne, Selden, Marsden, and Twiss (to pick a few names out of the 
extensive McKee bibliography) appeared to formulate the story in print. 
It is a fascinating survey. _ 

_ Chapters on privateering and piracy are capped by the best essay on 
mutiny which this reviewer has seen. A chapter on salvage includes a 
good view of general average; and a chapter on Lloyds, soundly based on 
several histories of that remarkable institution, retells the growth of marine 
insurance with a reasonably gay attitude towards the barratrous frauds 
that cast away so many ships and lives in the centuries when the police and 
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the investigator could not arrive promptly in airplanes with radio tele- 
phones. The book closes with an account of the work of legal betterment 
led by the great Belgian, Louis Franck, and numerous associates in many 
countries, meeting in the past- half-century in many conferences to restate 
aspects of maritime law in multilateral conventions to which many states 
have adhered. McFee has read much more widely than his bibliography 
would indicate, and gives back to the reader more than he has absorbed. 
An English edition of the book has just appeared; it differs from the 
American edition in the elimination of some pages descriptive of American 
law; and the author has taken the opportunity to correct a number of 
minor errors which can be found in, but do not mar, the American edition. 


Arnotp W. KNAUTH 


Private International Law. (2nd ed.) By Martin Wolff. Oxford: Claren- 
don Press, 1950. pp. xlvii, 682. Index. $7.00. 


This is a second edition of a work on the English law of Conflicts which 
was favorably received upon its appearance in 1945.1 The author was 
formerly professor of law at the University of Berlin. There is no preface 
to the second edition, strangely, and we are relegated to the cover for the 
information that the present edition has been completely revised, and takes 
into account the new statutes and the many decisions in England and 
abroad, with their far-reaching effects on private international law, which 
have appeared since the first edition. 

The work covers the usual ground traversed by textbooks on the subject, 
both English and American. Comparing its table of contents with that of 
the Restatement, we note that the latter has separate chapters on Domicile, 
Corporations, Contracts, Wrongs, Administration of Estates, and Pro- 
cedure; Wolff treats domicile under Part III, General Rules on Conflict of 
Laws, and in the same division he places Procedure, and Recognition and 
Enforcement of Foreign Judgments. Wolff follows Continental grouping 
by putting under Part IV the Law of Persons and Family Law, the subjects 
of Natural Persons, Legal Persons, Marriage, Divorce, Parents and Children, 
and Guardianship. Wolff treats Contracts, Torts and Quasi-Contracts 
under Part V, Obligations—another civil-law classification. Both the Re- 
statement and Wolff have separate chapters on Property, and treat im- 
movables and movables thereunder; but the Restatement also includes Suc- 
cession-on Death, which Wolff places in a separate Part VII. 

Wolff, however, has some material not found in the Restatement to any 
great extent, if at all. There are extensive chapters on the Points of Contact 
and on Classification and Renvoi. There is also a scholarly Historical 
Survey. , 


1 See review by Walter Herzfeld, this JOURNAL, Vol. 40 (1946), p. 220. 
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Wolff’s method of presenting the subject is perhaps his most important 
contribution to the subject. While the work is primarily an exposition 
of the English rules of private international law, the author ‘‘attempts to 
draw on foreign legal systems where the problems under review have ap- 
parently not been the subject of English decisions or where their judicial 
solution has left room for doubts and difficulties’? (Preface). The book is 
remarkably rich in references to foreign, i.e., non-English, law, especially 
French, German, and American law. There are numerous references to the 
Restatement and to American and Canadian text-writers, but the references 
to American cases are relatively few. The author naturally has the point 


‘ of view of a Continental jurist; and there is a continual search for general 


principles. The extensive General Bibliography and the special bibliog- 
raphies at the end of the various chapters show a wide familiarity with 
both civil and common-law authorities. The analysis of English rules of 
Conflicts is keen and penetrating. The style is lucid and interesting. The 
work should be of great value and interest to law professors, lawyers, 
judges, and students. Persons interested in taking up comparative law 


could do much worse than start with this book. Pakun Wo Rissi 


Fundamentals of World Organization. By Werner Levi. Minneapolis: 
University of Minnesota Press, 1950. pp. x, 234. Index. $3.00. 


This work, in common with other recent studies (1.¢., the books of Dunn, 
Dickinson, and Corbett), undertakes to warn us against over-optimism 
with regard to the possibility of achieving peace through law and organi- 
zation. Werner Levi’s book is not an analysis of the United Nations, but 
a consideration of the basic problems of world organization in general, 
with frequent references to existing international institutions. The author 
follows the prevailing mode in drawing heavily on the newer sciences of 
human behavior. The result is an interesting and provocative book, very 
pessimistic in the main, but tempered here and there with a ray of hope. 
` Any attempt to force world organization. on the present-day society of 
states is bound to fail. First, certain fundamental obstacles must be over- 
come. These obstacles can be divided roughly into three general categories, 
namely: (1) existing policies of states; (2) certain attitudes and beliefs 
of the masses; (3) weaknesses and defects in the indispensable methods of 
keeping the peace. 

In his discussion of the first category of obstacles—-state policies—the 
author reminds us that the predominant factor here is a frantic struggle for 
power and security, whose imperious demands prevent governments from 
accepting the most important obligations of world organization. Hence 
their jealous preservation of national sovereignty, as shown by the concept 
of domestic questions and the reservations to treaties for obligatory settle- 
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ment of disputes, as a result of which the much-vaunted optional singed is 
little else than ‘‘beautiful eyewash.” 

The attitudes and beliefs of the masses constitute an even more serious 
obstacle to the success of world organization. In striking contrast with 
individual states, world society has yet to develop any degree of social 
cohesion and solidarity. As yet the peoples of this planet have no recog- 
nized common objective, although the United Nations has made some 
progress in this direction. Even the desire for peace is not universal. 
There is great need for mutual knowledge and understanding, but progress 
in this direction is bound to be slow. The larger the unit, the more diffi- 
cult the creation of real community spirit. Nationalism constitutes a 
tremendous problem, although, in the author’s view, eventually the intense 
loyalty of peoples to their own state may be directed to the larger entity, 
the world community. 

While the United Nations has made notable progress in formulating 
common principles and purposes, its absence of power to act and to enforce 
condemns it nevertheless to impotence. The sine qua non of its success 
is the provision for effective procedures of peaceful change, pacific settle- 
ment, and enforcement. But nations preoccupied by the struggle for 
power are unwilling to accept the obligations inherent in such procedures. 
Furthermore, although enforcement is impossible until the nations disarm, 
they are too afraid of each other to do so. In fact, collective security 
cannot be expected to work while the present system of sovereign inde- 
pendent states persists. At this point the author exhibits a mild degree 
of optimism. ‘‘An improvement can perhaps come more rapidly by con- 
stantly increasing international interdependence and awareness of it, so 
that peace everywhere becomes truly and actually a matter of self-interest 
to every nation.” 

The views just outlined are further elucidated through a critical examina- 
tion of international efforts to organize economie, social welfare, and cul- 
tural affairs. The author finds little here to weaken his predominant 
pessimism. Of these chapters, the most interesting feature is the discus- 
sion of the rule of ideologies. Here again the author warns us against 
false hopes. Ideologies are easily subordinated to questions of interest or 
corrupted by the struggle for power. Hence, too much must not be ex- 
pected from publie opinion, although some advance may be anticipated 
from the effort to create universal bonds of culture and to promote mutual 
knowledge across frontiers. In this matter the author, like Dunn, regrets 
that the efforts of UNESCO have not been more effective. 

In a closing chapter, ‘‘Planning for Organization,’’ the author tries, 
rather vainly, to adopt a more hopeful tone. As he believes that without 
the creation of a superior authority states will never replace rivalry for 
power by co-operation and mutual aid, but sees little prospects for their 
acceptance of such authority or in fact of any degree of world government, 
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he falls back on the hope for slow and painful progress through interna- 
tional obligations in minor or secondary fields: 


Nations: can prove their good will by the quiet dropping of tariff 
barriers, by the undramatic stopping of nationalist ceremonies, and by 
the unostentatious ending of discrimination in immigration laws. 
These and similar steps will indicate how far people are willing to 
live up to their confessions that mankind is one. 


` It is unrealistic to expect One World tomorrow. 


Jonn B. WHITTON. 


The Diplomatic Yearbook. By the Editors of United Nations World Maga- 
zine. Myron Leslie Hurwitz, Editor in Charge. New York: Funk & 
Wagnalls Co., 1951. pp. xii, 886. Index. $20.00. 


This is a handsome volume prepared ‘‘as a working guide to procedure 
and protocol for those whose day-to-day life is spent in the conduct of 
international relations.’’ The editor in charge states that it was two years 
in the making with the co-operation of the chiefs of protocol of almost a 
hundred countries. There are four main sections of the work. Part I— 
Diplomacy in Action—contains ten articles by specialists on basie questions. 
Part IJ—A Glossary of Diplomati¢ Procedure—consists of 82 double-column 
pages of key words and phrases defined in semi-encyclopedie form. Part 
III is a diplomatic list of all the countries of the world with information as 
to their governments and foreign ministries. Part IV is an index to world 
personnel with approximately 12,000 entries. Unless the demand for an 
annual volume of this character is sufficient to carry the cost of keeping it 
up to date, the advisability of publishing in permanent form information 
largely transitory in character is open to question. 

- Gores A. Fince 


American Diplomacy 1900-1950 and the Challenge of Soviet Power. By 
George F. Kennan. Chicago: University of Chicago Press, 1951. pp. x, 
154, $2.75. : 


Mr. Kennan’s striking little discussion of American foreign policy and 
diplomatie activity in the past half-century has received well-deserved at- 
tention. Both the qualifications of its author and the temper of the treat- 
ment add much to the importance of the problem for all American citizens 
or even all citizens of the world. Mr, Kennan’s nomination as Ambassador 
to Moscow adds to the interest attaching to the volume. 

The book constitutes a much-needed antidote to the facile and sentimental 
and ‘‘humanitarian’’ view of foreign affairs too often held and, alas, also 


1 See also editorial comment above, p. 102. 
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acted upon or made the basis for inaction in American diplomacy. Such a 
view was particularly widespread in the years 1933-1945 and has persisted 
to some degree since that time. In a world where wild beasts roam, senti- 
mentalism and appeasement are exceedingly dangerous. : 

On the other hand it really does seem as though corrections could be 
made in this matter without falling over in the other direction. It could 
reasonably be said a few years ago that what this country needed domesti- 
cally and also in its diplomacy was a good healthy reaction, and perhaps it 
still does—but a healthy and not a vicious or petty or waspish personal 
reaction. As for the value in the conduct of international affairs of ideals 
and principles of morality and law some of the things said in this work are 
incredibly irresponsible and ill informed. They simply do not jibe with 
plain historical fact. By generalizing wildly from the Russian reference 
Mr. Kennan comes up with some of the most egregious howlers on record. 
It is to be hoped that the emotional excesses of the author do not entirely 
nullify the salutary effect of his critique of American pacifism. 

PITMAN B. POTTER 


Career Ambassador. By Willard L. Beaulac. New York: Macmillan Co., 
1951. pp. 262. $3.50. 


Here is a fascinating story of a working diplomat written by himself. 
It describes the rise of a young gob in the Navy during World War I to 
ambassadorial rank in the Foreign Service during World War II. His 
choice of a diplomatic career was due to the chance reading in the service- 
men’s library at Norfolk of an announcement of the inauguration of the 

- School of Foreign Service at Georgetown University. He enrolled in the 
School and became the first person to receive the degree of Bachelor of 
Foreign Service, a new degree created by Georgetown. He passed the ex- 
amination for the Consular Service and became eligible for diplomatic posts 
after the two services were consolidated by the Foreign Service Act. 

Although Ambassador Beaulac records his experiences as routine in a 
matter-of-fact style, interspersed with lively personal anecdotes, he ob- 
viously was regarded by his superiors as a successful ‘‘trouble shooter.” He 
was successively transferred from one post of turmoil or tension to another 
in Central and South America and Spain. He became expert in repre- 
senting the United States in countries which this Government did not recog- 
nize. His comments on banditry, revolutions, intervention, asylum, Com- 
muunist influence abroad and misrepresentations from that source published 
in the, American press, should furnish valuable lessons for the State De- 
partment and its officers in the field. Ambassador Beaulac’s career is a 
tribute to the merit system for appointments to, and promotions in, the 
United States Foreign Service. His book should be required reading for 


all candidates for that service. Geena Ac ese 
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‘Memoirs of Ernst von Weizsäcker. Translated by John Andrews. Chi- 
cago: Henry Regnery Co., 1951. pp. 3832. Index. . $3.75. f 


These memoirs of the head of the German Foreign Office from 1938 to 
1943 present the case of an enemy official who was convicted as a war 
criminal by an American Military Tribunal at Nuremberg in 1949 and 
sentenced to 7 years’ imprisonment. The volume is dated from the Ameri- 
ean prison at Nuremberg in the autumn of 1948 before the author’s con- 
vietion.* 

From 1943 to the downfall of the Nazi Government, Baron von Weiz- 
sicker was Ambassador to the Vatican. His memoirs cover that period and 
a year and a half beyond, when he was a private guest there. His story 
asserts that he was not in sympathy with the war party in Berlin and that 
he remained at his post in the belief that there he could best serve the in- 
terests of peace. His transfer to the Vatican was in pursuance of that ob- 
jective. Baron von Weizsäcker writes without bitterness or resentment. 
He thinks the Allies should have made it possible for a non-Fascist govern- 
ment in Germany to end the war sooner by a negotiated peace. He criticizes 
some features of the trial of German war criminals by the American authori- 
ties. He could find no parallel in history for the judicial proceedings at 
Nuremberg against the heads of the party and state, and from the Vatican - 
he sent a memorandum to Mr. Jackson, the chief American prosecutor, 
suggesting that the right solution would be that indicated by the political 
treatment accorded to Napoleon in 1815. Later, when Baron von Weiz- 
sicker was himself accused as a war criminal, he refused to become a prose- 
cution witness as did some of his former colleagues in the German Foreign 
Office. When he was brought to Nuremberg in March, 1947, he was sur- 
prised at the manner of his interrogation ‘“‘by American officials, mostly 


German emigrés.’’ 
GEORGE A, FINCH 


1 The case of U. S. v. Von Weizsäcker, commonly known as ‘‘The Ministries Case,” is 
reported in full in Vols. XII-XIV of Trials of War Criminals before the Nuernberg 
Military Tribunals (Washington, Government Printing Office). 
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- UNITED.NATIONS 


COMMITTEE ON INTERNATIONAL CRIMINAL JURISDICTION} 
DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT * 


CHAPTER I 
GENERAL PRINCIPLES 


ARTICLE 1 
Purpose of ‘the Court 


There is established an International Criminal Court to try persons ac- 
cused of crimes under international law, as may be provided in conventions 
or special agreements among States parties to the present Statute. 


ARTICLE 2 
The Law to be Applied by the Court 


The Court shall apply international law, including international criminal 
law, and, where appropriate, national law. 


ARTICLE 3 
Permanent Nature of the Court 


_ The Court shall be a permanent body. Sessions shall be called only when 
matters before it require consideration. 


CHAPTER II 
ORGANIZATION OF THE COURT 
ARTICLE 4 


Qualifications of Judges 


The Court shall be composed of a body of independent judges, elected 
regardless of their nationality from among persons of high moral char- 


1 Established by resolution 489 (V) of the General Assembly at its Fifth Session, 
Dee. 12, 1950. The Draft Statute appears as Annex I to the Report of the Committee, 
U.N. Doe. A/AC.48/4, Sept. 5, 1951. Following are the representatives and their alter- 
nates of the Member States which participated in the work of the Committee: William 
Anstey Wynes (Australia); Gilberto Amado (Brazil); Hua-Cheng Wang (China); Luis 
del Valle, Luis: Valdés Roig (Cuba); Max Sörensen (Denmark), Rapporteur; Abdel 
Monem Mostafa Bey (Egypt); René de Lacharriére, Roger Pinto (France); Khosro 
Khosrovani (Iran); Jacob Robinson, Haim Cohn (Israel); Bernard Victor A. Röling 
(Netherlands); Muhammad Munir (Pakistan); Abdul Wahab Homad, Salah el dine 
Tarazi (Syria); Sir Frank Soskice, Lionel I. Gordon, E. C. Jones, Ian D. Turner 
(United Kingdom); George Maurice Morris, Chairman, John Maktos (United States) ; 
Luis E. Pineyro Chain (Uruguay). 

* Titles of articles have been included for purposes of reference and identification only, 
and shall not be considered as elements of interpretation. 
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acter, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of rec- 
ognized competence in international law, especially in international criminal 
law. 
ARTICLE 5 
Number of Judges 


The Court shall consist of nine judges. 


ARTICLE 6 
. Nationality of Judges 
` 1. Judges may be elected from candidates of any nationality or without 
nationality. 

2. No two judges may be nationals of the same State. A person who, for 
the purpose of membership in the Court, could be regarded as a national 
of more than one State shall be deemed to be a national of the State in 
which he ordinarily exercises civil and political rights. 


ARTICLE 7 
Nomination of Candidates 
1. Judges shall be elected from a list of candidates nominated by the 


States parties to the present Statute. 
2. Hach State may submit the names of not more than four candidates. 


ARTICLE 8 
Invitation to Nominate 

1. The date of each election shall be fixed by the Secretary-General of 
the United Nations. 

2. At least three months before this date he shall address a written re- 
quest to the States parties to the present Statute, inviting them to under- 
take, within a time specified, the nomination of qualified persons in a po- 
sition to accept the duties of a judge. 


ARTICLE 9 
- List of Candidates 
The Secretary-General of the United Nations shall prepare a list, in alpha- 
betical order, of all candidates. He shall submit the list to the States 
parties to the present Statute. 
ARTICLE 10 
Representative Character of the Court 
The electors shall bear in mind that the judges, as a body, should, as 


far as possible, represent the main forms of civilization and the principal 
legal systems of the world. 
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Election of Judges 
1. The judges shall be elected: at meetings of representatives of the States 
parties to the present Statute by an absolute majority of those present 
and voting. The Secretary-General of the United Nations shall, after due 
notice to each of such States, convene these meetings. 
2. In the event of more than one national of the same State obtaininig a 
sufficient number of votes for election, the one who obtains the greatest 


number of votes shall be considered as elected and if the votes are equally 
divided the elder or eldest candidate shall be considered as elected. 


ARTICLE 12 
Terms of Office 


1. The judges shall be elected for nine years and may be re-elected; pro- 
vided, however, that of the judges elected at the first election, the terms of 
three judges shall expire at the end of three years and the terms of three 
more judges shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the initial periods 
of three and six years shall be chosen by lot drawn by the Secretary-General 
of the United Nations immediately after the first election has been com- 
pleted. 

3. Each judge shall continue to discharge his duties until his place has 
been filled. Though replaced, he shall finish any case which he may have 
begun. 

4. In the case of the resignation of a judge, the resignation shall be ad- 
dressed to the President of the Court who shall transmit the resignation 
to the Secretary-General. This transmission shall make the place vacant. 


ARTICLE 18 


Solemn Declaration 


Each judge shall, before taking up his duties, make a solemn declaration 
in open court that he will perform his functions impartially and conscienti- 
ously. 
ARTICLE 14 
Privileges and Immunities 
Each judge, when engaged on the business of the Court, shall enjoy diplo- 
matic privileges and immunities. 


ARTICLE 15 


Oceupations of Judges 


1. No judge shall engage in any occupation which interferes with his 
judicial function during sessions of the Court. Nor shall he engage in any 
occupation which is incompatible with his function as a judge. 
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2. Any doubt on this point shall be settled by the decision of the Court. 


_ ARTICLE 16 
Disability of Judges 
1. No judge may participate in proceedings relating to any case in which 


he has previously taken part in any capacity whatsoever. 
2. Any doubt on this point shall be settled by the decision of the Court. 


Xeno 17 
Disqualification of Judges 


1. If, for some special reason, a judge considers that he should not par- 
ticipate in a particular proceeding, he shall so inform the President. 

2. Any party to a proceeding may submit that a judge should not par- 
ticipate in that Proceeding: Such submission shall be addressed to the 
President. : 

3. If the President, upon receipt of such submission or of his own motion, 
considers that a judge should not participate in a particular proceeding, the 
President shall so advise the judge. 

4, If the President and the judge disagree on the issue, the Court shall 
decide, 

ARTICLE 18 


Dismissal of a Judge 
1. No judge shall be dismissed unless, in the unanimous opinion of the 
other judges, he has ceased to fulfil the conditions required for his con- 
tinuance in office. 
2, Formal notification of sach unanimous opinion shall be made to the 
Secretary-General of the United Nations by the Registrar. 
3. This notification shall make the place vacant. ` 


ARTICLE 19 
Vacancies 
1. Vacancies shall be filled by the same method as that prescribed for the 
first election, except that the Secretary-General of the United Nations shall, 
within one month of the occurrence of a vacancy, issue the invitations pro- 
vided for in Article 8. 
2. A judge elected to replace a judge whose term of office has not expired. 
shall hold office for the remainder, of his predecessor’s term. 


ARTICLE 20 
Officers 


1. The Court shall elect its President and Vice President for three years; 
each may be re-elected. 
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2. The Court shall appoint its Registrar and shall provide for the ap- 
pointment of such other officers as may be necessary. 


ARTICLE 21 
Seat of the Court 
The permanent seat of the Court shall be established at .... The Court 
may, however, sit and exercise its functions elsewhere whenever th Court 
considers it desirable. 
ARTICLE 22 
Emoluments 
Each participating judge shall be paid travel expenses, and a daily 
allowance when the Court is in session. Fach judge shall be paid an 
annual remuneration. ; 
ARTICLE 23 
Finances 
The States parties to the present Statute shall create and maintain a 
fund to be collected and administered in accordance with regulations 
adopted by the parties. From this fund shall be paid the costs of main- 
taining and operating the Court, the Committing Authority, the Prosecu- 
tion and the Board of Clemency, including the fees and expenses of counsel 
for the defence as provided in Article 38, paragraph 2, sub-paragraph (c). 


ARTICLE 24 
Rules of Court 


1. The Court shall adopt rules for carrying out its functions. In par- 
ticular it shall prescribe rules of procedure and such general principles 
governing the admission of evidence as the Court may deem necessary. 

2. These rules and any amendments thereto shall be published without 
delay and shall not be altered so as to affect pending proceedings. 


CHAPTER ITI 
COMPETENCE OF THE COURT 
ARTICOLE 25 
Jurisdiction as to Persons 


The Court shall be competent to judge natural persons only, including 
persons who have acted as Head of State or agent of government. 


ARTICLE 26 
Attribution of Jurisdiction 


Jurisdiction may be conferred upon the Court, by States parties to the 
present Statute, by convention or, with respect to a particular case, by 
special agreement or by unilateral declaration. 
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ARTICLE 27 
Recognition of Jurisdiction 
No person shall be tried before the Court unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a national 
and by the State or States in which the crime is alleged to have been com- 
mitted. 
ARTICLE 28 


Approval of Jurisdiction by the United Nations 


No jurisdiction may be conferred: upon the Court without the approval 
of the General Assembly of the United Nations. 


ARTICLE 29 
Access to the Court 
Proceedings before the Court may be instituted only by 
(a) the General Assembly of the United Nations, 
(b) any organization of States so authorized by the General Assembly 
of the United Nations, or 
(e) a State party to the present Statute which has conferred jurisdic- 
tion upon the Court over such offences as are involved in those 
proceedings. 
ARTICLE 30 
Challenge of Jurisdiction 
1. The jurisdiction of the Court may be challenged not only by the 
parties to any proceeding, but also by any State referred to in Article 27, 
which may intervene for this purpose. 
2. Such challenges, made prior to the beginning of trial, shall be con- 
sidered: by the Court before the trial begins. 
3. Such challenges, made after the beginning of trial, shall be considered 
by the Court at such time as the Court thinks fit. 


ARTICLE 31 
Assistance of States 


1. The Court may request national authorities to assist it in the per- 
formance of its duties. 

2. A State shall be obliged to render such assistance only in Genes 
with any convention or other instrument in which the State has accepted 
such obligation. 
ARTICLE 32 

Penalties 


The Court shall impose upon an accused, upon conviction, such penalty 
as the Court may determine, subject to any limitations prescribed in the 
instrument conferring jurisdiction upon the Court. 
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CHAPTER IV 
COMMITTING AUTHORITY AND PROSECUTING ATTORNEY - 
ARTICLE 33 
Committing Authority 


G 


1. There shall be established within the framework of the United Nations 
a Committing Authority composed of nine members, elected in the same 
manner, at the same time, on the same terms, and possessing the same quali- 
fications as the judges. 

2. The function of the Authority shall be to examine the evidence offered 
by the complainant to support the complaint. 

3. The complainant shall designate an agent or agents who shall present 
the evidence before the Authority. 

4. If the Authority is satisfied that the evidence is sufficient to support 
the complaint, the Authority shall so`certify to the Court and the com- 
plainant. 

5. Before issuing any such certificate, the Authority shall give the ac- 
cused reasonable opportunity to be heard and to adduce such evidence as 
he may desire. 

6. The Authority shall adopt its own rules of procedure. 


ARTICLE 34 
Prosecuting Attorney 


1. The States parties to this Statute, at the meetings and in the manner 
provided for in Article 11, shall elect a panel of ten persons whose duty it 
shall be, whenever a certificate for trial is issued by the Committing Au- 
thority, to elect forthwith a Prosecuting Attorney who shall possess the 
_ same qualifications as a member of the Court. 

2. The Prosecuting Attorney shall file with the Court an indictment of 
the accused based on the findings certified by the Committing Authority 
and shall be responsible for conducting the prosecution before the Court. 


CHAPTER V 
PROCEDURE 
ARTICLE 35 
Indictment 


1, The indictment shall contain a concise statement of the facts which 
constitute each alleged offence and a specific Teterenas to the law under 
which the accused is charged. 

2. The Court may authorize amendment of the indictment. 
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ARTICLE 36 
Notice of the Indictment 


1, The Court shall bring the indictment to the notice of the accused, of 
the State of which an accused is alleged to be a national and of the State 
in which the crime is alleged to have been committed. 

2. The Court shall not proceed with the trial unless satisfied that the 
accused has had the indictment or any amendment thereof, as the case may 
be, served upon him and has had sufficient time to prepare his defence. 


ARTICLE 37 


No Jury 
Trials shall be without a jury. 


ARTICLE 38 
Rights of the Accused 


1. The accused shall be presumed innocent until proved guilty. 
2. The accused shall have a fair trial and, in particular: 


(a) the right to be present at all stages of the proceedings. 

(b) the right to conduct his own defence or to be defended by counsel 
of his own choice, and to have his counsel present at all stages of 
the proceedings; 

(ce) the right to have the expenses of his defence charged to the fund 
referred to in Article 23 in case the Court is satisfied that the 
accused is financially unable to engage the services of counsel; 

(d) the right to have the proceedings of the Court, including docu- 
mentary evidence, translated into his own language;. 

(e) the right.to interrogate, in person or by his counsel, any witness 
and to inspect any document or other evidence introduced during 
the trial; 

(£) the right to adduce oral and other evidence in his defence; 

(g) the right to the assistance of the Court in obtaining access to 
material which the Court is satisfied may be relevant to the issues 
before the Court. 


3. The accused shall have the right to be heard by the Court but shall 
not be compelled to speak. His refusal to speak shall not be relevant to 
the determination of his guilt. Should he elect to speak, he shall be liable 
to questioning by the Court and by counsel. 


ARTICLE 39 
Publicity of Hearings 


1. The Court shall sit in public unless there are exceptional circumstances 
in which the Court finds that public sittings might prejudice the interests 
of justice. 
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2. The deliberations of the Court shall take place in private and shall 
not be disclosed. 
ARTICLE 40 
Warrants of Arrest 


The Court shall have power to issue warrants of arrest related to crimes 
over which the Court has jurisdiction. 


ARTICLE 41 
Provisional Liberty of Accused 
The Court shall decide whether the accused shall remain in custody dur- 


ing the trial or be provisionally set at liberty, and the conditions under 
which such provisional liberty shall be granted. 


ARTICLE 42 
Powers of the Court 
The Court shall have the powers necessary to the proper conduct of the 
trial, including the power to require the attendance of witnesses, require 
production of documents and other evidentiary material, rule out irrelevant - 
_issues, evidence and statements, and maintain order at the trial. 


ARTICLE 43 
Dismissal of Case 
The Court may dismiss at any stage of the proceedings any case in which 
the Court is satisfied that no fair trial can then be had,. In the event of 
such dismissal, the Court shall discharge the accused and may also acquit 
hin. 
ARTICLE 44 
Withdrawal of Prosecution 


A prosecution may be withdrawn only with the approval of the Court. 
In the event of such approval, the Court shall discharge the accused and may 
also acquit him. 

: ÅRTICLE 45 

Quorum 


` The participation of seven judges shall suffice to constitute the Court. 


ÀRTICLE 46 
Required Majority 
1. Final judgments and sentences of the Court shall require a majority 
vote of the judges participating in the trial. 
2. The same requirement ‘shall apply to other decisions of the Court, 
provided that, in the event of an equality of votes, the vote of the presiding 
judge shall be decisive. 
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ARTICLE ‘47 
Contents and Signature of Judgment 


1. The judgment shall state, in relation to each accused, the reasons 
upon which it is based. 

2. The judgment shall contain the names of the judges who hie taken 
part in the decision. It shall be signed by the President and the Registrar. 


ARTICLE 48 
Separate Opinions . 
If the judgment of the Court does not represent the unanimous opinion 
of the judges, ‘any judge shall be entitled to deliver a separate opinion. 
ARTICLE 49 
Delivery of Judgment 
The judgment shall be read in open Court. 


ARTICLE 50 
No Appeal 
The judgment shall be final and without appeal. 


Article 51 
Subsequent Trial 


No person who has been tried and acquitted or convicted before the Court 
shall be subsequently tried for the same offence in any court within the 
jurisdiction of any State which has conferred jurisdiction upon the Court 
with respect to such offence. 

ARTICLE 52 


Execution of Sentences : 
Sentences shall be executed in accordance with conventions relating to 
the matter. In the absence of such conventions arrangements for the exe- 


cution may be made, upon motion of the Court, by the Secretary-General 
of the United Nations with any State. 


ARTICLE 53 
Revision of Judgment 


1. An accused who has been found guilty may apply to the Court for 
revision of the judgment. 
2. An application for revision shall not be entertained unless the Court 
is satisfied : 
(a) that a fact was discovered of such a nature as to be a decisive 
factor; and 
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(b) that the fact was, when the judgment was given; unknown to the 
Court and the applicant. 


3. Revision proceeditigs shall be opara by a judgment of the Court ex- 
pressly recording the existence of the new fact and recognizing that it has 
such a character as to lay the case open to revision. 


CHAPTER VI 
CLEMENCY 
ARTICLE 54 


Board of Clemency 


1. A Board of Clemency consisting of five members shall be established 
by the States parties to the present Statute. 

2. The Board shall have the powers of pardon and parole and of suspen- 
sion, reduction and other alteration. of a sentence of the Court. 

3. The Board shall adopt its own rules of procedure. 


CHAPTER VII 
` FINAL PROVISIONS 
ARTICLE 55 
Special Tribunals 


Nothing in the present Statute shall be taken to prejudice the right of 
two or more States parties thereto jointly to set up special tribunals to try 
the perpetrators of crimes over which each of such States has jurisdiction 
according to the general rules of international law. 


VOEU? 


The Committee on International Criminal Jurisdiction, 

Considering that the crime of genocide—a crime under international law 
—has been exactly defined in the Convention on the Prevention and Punish- 
ment of the Crime of Genocide, 

Considering that this Convention was ratified by twenty-eight States, 

Considering that special mention of the crime of genocide was made in 

-the terms of reference of the International Law Commission under General 
Assembly resolution 260 B (III), and in those of this Committee under 
General Assembly resolution 489 (V), 

Expresses the voeu that along with the instrument establishing the Inter- 
national Criminal Court a protocol shall be drawn up conferring jurisdic- 
tion on that Court in respect of the crime of genocide. 


2 Annex II to the Report of the Committee on International Criminal Jurisdiction 
cited above. oial more 
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UNITED STATES 


TERMINATION OF THE STATE OF WAR WITH GERMANY?! 


A PROCLAMATION 


WHEREAS, by a joint resolution, approved by the President on December 
11, 1941, the Congress of the United States formally declared a state of war 


to exist between the United States and the Government of Germany (55 
Stat. 796) ; and 


Wuereas on December 31, 1946, the President proclaimed the cessation 
of hostilities of World War II; and 


Waereas it has been and continues to be the policy of the United States 
to bring about the conclusion of a treaty of peace with the government of a 
united and free Germany, but efforts to this end have been frustrated and 
made impossible for the time being by the policy of the Soviet Government; 
and 


Wuereas it has nevertheless been considered desirable to bring the ex- 
isting state of war with Germany to a close and to remove Germany from its 
present enemy status, thus eliminating certain disabilities affecting German 
nationals; and 


Wuernas the rights, privileges, and status of the United States and the 
other occupation powers in Germany, and the rights and privileges of the — 
United States and its nationals to which it or they have become entitled as 
a result of the war, as well as the right to exercise or enforce the same, 
derive from the conquest of Germany and the assumption of supreme au- 
thority by the Allies and: are not affected by the termination of the state of 
war; and 


Wuereas the Congress of.the United States by a joint resolution, ap- 
proved October 19, 1951 (Public Law 181, 82d Congress), has resolved that 
the state of war declared to exist between the United States and the Govern- 
ment of Germany is terminated and that such termination shall take effect 
on the date of enactment of such resolution: 


Now, THEREFORE, I, Harry S. Truman, President of the United States 
of America, pursuant to such joint resolution, do proclaim that the state of 
war between the United States and the Government of Germany declared 
by the joint resolution of Congress approved December 11, 1941, was termi- 
nated on October 19, 1951. l 


In WITNESS WHEREOF, I have hereunto set my hand and caused the Seal 
of the United States of America to be affixed. 


1 Proc. 2950, 16 Fed. Reg. 10915 (Oct. 27, 1951); Department of State Bulletin, Vol. 
25, No. 646 (Nov. 12, 1951), p. 769. f f 
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Done at the City of Washington this twenty-fourth’ day of 
October, in the year of our Lord nineteen 
hundred and fifty-one, and of the Independence 
[Seal] of the United States of America tke one hun- 
dred and seventy-sixth. 
[Signed] Harry S. TRUMAN 
By the President: 
Dean ACHESON, 
Secretary of State. 


JOINT RESOLUTION ? 
Approved October 19, 1951 


TO TERMINATE THE STATE OF WAR BETWEEN THE UNITED STATES AND THE 
GOVERNMENT OF GERMANY 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the state of war declared to exist 
between the United States and the Government of Germany by the joint 
resolution of Congress approved December 11, 1941, is hereby terminated 
and such termination shall take effect on the date of enactment of this 
resolution: Provided, however, That notwithstanding this resolution and 
any proclamation issued by the President pursuant thereto, any property 
or interest which prior to January 1, 1947, was subject to vesting or seizure 
under the provisions of the Trading With the Enemy Act of October 6, 
1917 (40 Stat. 411), as amended, or which has heretofore been vested or 
seized under that Act, including accruals to or proceeds of any such prop- 

- erty or interest, shall continue to be subject to the provisions of that Act in 
the same manner and to the same extent as if this resolution had not been 
adopted and such proclamation had not been issued. Nothing herein and 
nothing in such proclamation shall alter the status, as it existed immediately 
prior hereto, under that Act, of Germany or of any person with respect to 
any such property or interest. 

Approved October 19, 1951. 


2 Public Law 181, 82nd Cong., Ist Sess. (H. J. Res. 289); 65 Stat. 451. 
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MUTUAL SECURITY ACT OF 19512 
Approved October 10, 1951 
AN ACT 


TO MAINTAIN THE SECURITY AND PROMOTE THE FOREIGN POLICY AND PROVIDE 
FOR THE GENERAL WELFARE OF THE UNITED STATES BY FURNISHING 
ASSISTANCE TO FRIENDLY NATIONS IN THE INTEREST OF 
INTERNATIONAL PEACE AND SECURITY - 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
‘‘Mutual Security Act of 1951.” 

Sec. 2. The Congress declares it to be the purpose of this Act to main- 
tain the security and to promote the foreign policy of the United States by 
authorizing military, economic, and technical assistance to friendly coun- 
tries to strengthen the mutual security and individual and collective de- 
fenses of the free world, to develop their resources in the interest of their 
security and independence and the national interest of the United States 
and to facilitate the effective participation of those countries in the United 
Nations system for collective security. The purposes of the Mutual De- 
fense Assistance Act of 1949, as amended (22 U. S. C. 1571-1604), the 
Economic Cooperation Act of 1948, as amended (22 U. S. C. 1501-1522), 
and the Act for International Development (22 U. S. C. 1557) * shall here- 
after be deemed to include this purpose. 


TITLE I—EUROPE 


Sec. 101. (a) In order to support the freedom of Europe through 
assistance which will further the carrying out of the plans for defense 
of the North Atlantic area, while at the same time maintaining the economic 
stability of the countries of the area so that they may meet their responsi- . 
bilities for defense, and to further encourage the economic unification and 
the political federation of Europe, there are hereby authorized to be ap- 
propriated to the President for the fiscal year 1952 for carrying out the 
provisions and accomplishing the policies and purpose of this Act— 


(1) not to exceed $5,028,000,000 for assistance pursuant to the pro- 
visions of the Mutual Defense Assistance Act of 1949, as amended 
(22 U. S. C. 1571-1604), for countries which are parties to the North 
Atlantic Treaty and for any country of Europe (other than a country 
covered by another title of this Act), which the President determines 
to be of direct importance to the defense of the North Atlantic area 
and whose increased ability to defend itself the President determines 


1 Public Law 165, 82nd Cong., Ist Sess. (H. R. 5113); 65 Stat. is: 
2 This Journau, Supp., Vol. 44 (1950), p. 29. 
3 Ibid., Vol. 43 (1949), p. 64. 4 Ibid., Vol. 45 (1951), p. 65. 
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is important to the preservation of the peace and security of the North 
Atlantic area and to the security of the United States (any such de- . 
termination to be reported forthwith to the Committee on Foreign 
Relations of the Senate, the Committee on Foreign Affairs of the House 
of Representatives, and the Committees on Armed Services of the Sen- 
ate and of the House of Representatives), and not to exceed $100,000,000 
of such appropriation for any selected persons who are residing in or 
escapees from the Soviet Union, Poland, Czechoslovakia, Hungary, 
Rumania, Bulgaria, Albania, Lithuania, Latvia, and Estonia, or the 
Communist dominated or Communist occupied areas of Germany and 
Austria, and any other countries absorbed by the Soviet Union either 
to form such persons into elements of the military forces supporting 
the North Atlantic Treaty Organization or for other purposes, when it 
is similarly determined by the President that such assistance will con- 
tribute to the defense of the North Atlantic area and to the security 
of the United States. In addition, unexpended balances of appropria- 
tions heretofore made for carrying out the purposes of the Mutual 
Defense Assistance Act of 1949, as amended, through assistance to any 
of the countries covered by this paragraph are hereby authorized to be 
continued available through June 30, 1952, and to be consolidated with 
the appropriation authorized by this paragraph. Section 408 (c) of 
the Mutual Defense Assistance Act of 1949, as amended (22 U. S. C. 
1579), is hereby repealed. 

(2) not to exceed $1,022,000,000 for assistance pursuant to the pro- 
visions of the Economic Cooperation Act of 1948, as amended (22. 
U. S. C. 1501-1522) (including assistance to further European mili- 
tary production), for any country of Europe covered by paragraph 
(1) of this subsection and for any other country covered by section 
103 (a) of the said Economie Cooperation Act of 1948, as amended. 
In addition, unexpended balances of appropriations heretofore made 
for carrying out the purposes of the Economic Cooperation Act of 
1948, as amended, are hereby authorized to be continued available 
through June 30, 1952, and to be consolidated with the appropriation 
authorized by this paragraph: Provided, That not to exceed $10,000,000 
of the funds made available pursuant to this paragraph may be utilized 
to effectuate the principles set forth in section 115 (e) of the Economie 
Cooperation Act of 1948, as amended. 


(b) Not to exceed 10 per centum of the total of the appropriations 
granted pursuant to this section may be transferred, when determined 
by the President to be necessary for the purpose of this Act, between 
appropriations granted pursuant to either paragraph of subsection (a): 
Provided, That the amount herein authorized to be transferred shall be 
determined without reference to any balances of prior appropriations 
continued available pursuant to this section: Provided further, That, when- 
ever the President makes any such determination, he shall forthwith notify : 
the Committee on Foreign Relations of the Senate, the Committee on 
Foreign Affairs of the House of Representatives, and the Committées on 
Armed Services of the Senate and of the House of Representatives. 
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TITLE JI—NEAR EAST AND AFRICA - 


Sec. 201. In order to further the purpose of this Act by continuing to 
provide military assistance to Greece, Turkey, and Iran, there are hereby 
authorized to be appropriated to the President for the fiscal year 1952, not 
to exceed $396,250,000 for furnishing assistance to Greece and Turkey 
pursuant to the provisions of the Act of May 22, 1947, as amended (22 
U. S. C. 1401-1410), and for furnishing assistance to Iran pursuant to the 
provisicns of the Mutual Defense Assistance Act of 1949, as amended (22 
U. S. C. 1571-1604). In addition, unexpended balances of appropriations 
heretofore made for assistance to Greece and Turkey, available for the 
fiscal year 1951, pursuant to the Act of May 22, 1947, as amended, and for 
assistance to Iran pursuant to the Mutual Defense Assistance Act of 1949, 
as amended, are hereby authorized to be continued available through June. 
30, 1952, and to be consolidated: with the appropriation authorized by this 
section. me 

Sec. 202. Whenever the President determines that such action is essen- 
tial for the purpose of this Act, he may provide assistance, pursuant to the 
provisions of the Mutual Defense Assistance Act of 1949, as amended, to any 
country of the Near Hast area (other than those covered by section 201) and 
may utilize not to exceed 10 per centum of the amount made available (ex- 
eluding balances of prior appropriations continued available) pursuant to 
section 201 of’ this Act: Provided, That any such assistance may be 
furnished only upon determination by the President that (1) the strategic 
location of the recipient country makes it of direct importance to the defense 
of the Near East area, (2) such assistance is of critical importance to the 
defense of the free nations, and (3) the immediately increased ability of 
the recipient country to defend itself is important to the preservation of 
the peace and security of the area and to the security of the United States. 

Sec. 203. In order to further the purpose of this Act in Africa and 
the Neer East, there are hereby authorized to be appropriated to the Presi- 
dent, for the fiscal year 1952, not to exceed $160,000,000 for economic and 
technical assistance in Africa and the Near East in areas other than those 
covered by section 103 (a) of the Economie Cooperation Act of 1948, as 
amended (22 U. S. C. 1502). Funds appropriated pursuant to this section 
shall be available under the applicable provisions of the Economic Coopera- 
tion Act of 1948, as amended (22 U. S. C. 1501-1522), and of the Act for 
International Development (22 U. S. C. 1557). 

Suc. 204. Not to exceed $50,000,000 of the funds authorized under sec- 
tion 203 hereof may be contributed to the United Nations during the fiscal 
year 1952, for the purposes, and under the provisions, of the United Nations 
Palestine Refugee Aid Act of 1950 (22 U. S. C. 1556): Provided, That, 
whenever the President shall determine that it would more effectively con- 
tribute to the purposes of the said United Nations Palestine Refugee Aid 
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Act of 1950, he may allocate any part of such funds to any agency of the 
United States Government to be utilized in furtherance of the purposes of 
said Act and any amount so allocated shall be a part of the United States 
contribution to the United Nations Relief and Works Agency for Palestine 
Refugees in the Near East and shall be so credited by said Agency. 

Sec. 205. In order to assist in the relief of refugees coming into Israel, 
not to exceed: $50,000,000 of the funds authorized under section 203 hereof 
may be utilized during the fiscal year 1952, under such terms and conditions 
as the President may prescribe, for specific refugee relief and resettlement 
projects in Israel. 


TITLE ITI—ASIA AND PACIFIC 


Sec. 801. In order to carry out in the general area of China (including 
the Republic of the Philippines and the Republic of Korea) the provisions 
of subsection (a) of section 303 of the Mutual Defense Assistance Act of 
1949, as amended (22 U. S. C. 1604 (a)), there are hereby authorized to 
be appropriated to the President for the fiscal year 1952, not to exceed 
$535,250,000. In addition, unexpended balances of appropriations here- . 
tofore made for carrying out the provisions of title III of the Mutual De- 
fense Assistance Act of 1949, as amended (22 U. S. C. 1602-1604), are 
hereby authorized to be continued available through June 80, 1952, and to 
be consolidated with the appropriation authorized by this section. Not to 
exceed $50,000,000 of funds appropriated pursuant to this section (exelud- 
ing balances of appropriations continued available) may be accounted for 
as provided in subsection (a) of said section 308. f 

Szo. 302. (a) In order to further the purpose of this Act through the 
strengthening of the area covered in section 301 of this Act (but not in- 
eluding the Republic of Korea), there are hereby authorized to be appropri- 
ated to the President, for the fiscal year 1952, not to exceed $237,500,000 for 
economic and technical: assistance in those portions of such area which the 
President deems to be not under Communist control. Funds appropriated 
pursuant to authority of this section shall be available under the applicable 
provisions of the Economic Cooperation Act of 1948, as amended (22 
U. S. ©. 1501-1522), and of the Act for International Development (22 
U. S. C. 1557). In addition, unexpended balances of funds heretofore 
made available for carrying out the purposes of the China Area Aid Act of 
1950 (22 U. S. ©. 1547), are hereby authorized to be continued available 
through June 30, 1952, and to be consolidated with the Spprepriaion 
authorized by this section. 

(b) The third proviso of section 202 of the China Area Aid Act of 1950 
is amended by inserting ‘‘and of Korea’’ after ‘‘selected citizens of China’’ 
the’ first time it appears therein. 

Seo. 303. (a) In order to provide for a United States contribution to 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the United Nations Korean Reconstruction Agency, established: by the reso- 
lution of the General Assembly of the United Nations of December 1, 1950, 
there are hereby authorized to be appropriated to the President not to 
exceed $45,000,000. In addition, unobligated balances of the appropria- 
tions heretofore made, and available during the fiscal year 1951, for 
assistance to Korea under authority of the Far Eastern Economic Assist- 
ance Act of 1950, as amended (22 U. S. C. 1548, 1551, 1552), are hereby 
authorized to be continued available through June 30, 1952, and to be con- 
solidated with the appropriation authorized by this section. Not to exceed 
50 per centum of the total of the appropriations authorized by this section 
may, when determined by the President to be necessary for the purpose of 
this Act, be transferred to and consolidated with the appropriation author- 
ized by paragraph 302 (a). 

(b) The sums made available pursuant to subsection (a) may be con- 
tributed from time to time on behalf of the United States in such amounts 
as the President determines to be appropriate to support those functions 
of the United Nations Korean Reconstruction Agency which the military 
situation in Korea permits the Agency to undertake pursuant to arrange- 
ments between the Agency and the United Nations Unified Command. 
The aggregate amount which may be contributed on behalf of the United 
States pursuant to the preceding sentence shall be reduced by the value of 
goods and services made available to Korea by any department or agency 
of the United States for relief and economic assistence after the assump- 
tion of responsibility for relief and rehabilitation operations in Korea by 
the United Nations Korean Reconstruction Agency. 

(c) The provisions of subsections 304 (a) and (b) of the United Nations 
Palestine Refugee Aid Act of 1950 (22 U. S. C. 1556 (b)) are hereby made 
applicable with respect to Korean assistance furnished under this section. 

(d) Unencumbered balances of sums heretofore or hereafter deposited in 
the special account established pursuant to paragraph (2) of article V of 
the agreement of December 10, 1948, between the United States of America 
and the Republic of Korea (62 Stat., part 3, 3788) shall be used in Korea 
for such purposes as the President determines to be consistent with United 
Nations programs for assistance to Korea and as may be agreed to between 
the Government of the United States and the Republic of Korea. ; 

(e) The functions of the Administrator for Economie Cooperation under 
the provisions of section 3 of the Far Eastern Economie Assistance Act of 
1950, as amended (22 U. S. C. 1551), shall hereafter be performed by such 
departments or agencies of the Government as the President shall direct. 


TITLE IV—AMERICAN REPUBLICS 


Szo. 401. In order to further the purpose of this Act through the fur- 
nishing of military assistance to the other American Republics, there are 
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hereby authorized to be appropriated to the President, for the fiscal year 
1952, not to exceed $38,150,000 for carrying out the purposes of this section 
under the provisions of the Mutual Defense Assistance Act of 1949, as 
amended: Provided, That such assistance may be furnished only in accord- 
ance with defense plans which are found by the President to require the 
recipient country to participate in missions important to the defense of the 
‘Western Hemisphere. Any such assistance shall be subject to agreements, 
as provided herein and as required by section 402 of the Mutual Defense 
Assistance Act of 1949, as amended (22 U.S. C. 1578), designed to assure 
that the assistance will be used to promote the defense of the Western Hemi- 
sphere; and after agreement by the Govrnment of the United States and 
the country concerned with respect to such missions, military assistance 
hereunder shall be furnished only in accordance with such agreement. 
Sec. 402. In order to further the purpose of this Act among the peoples 
of the American Republics through the furnishing of technical assistance, 
there are hereby authorized to be appropriated to the President, for the 
fiscal year 1952, not to exceed $21,250,000 for assistance under the provi- 
sions of the Act for International Development (22 U. 8. C. 1557) and of 
the Institute of Inter-American Affairs Act, as amended (22 U.S. C. 281). 


TITLE V—ORGANIZATION AND GENERAL PROVISIONS 
UNIFED DIRECTION OF PROGRAM 


Sec. 501. (a) In order that the programs of military, economic, and tech- 
nical assistance authorized by this Act may be administered as parts of a 
unified program in accordance with the intent of Congress and to fix re- 
sponsibility for the coordination and supervision of these programs in a 
single person, the President is authorized to appoint in the Executive Office 
of the President a Director for Mutual Security. The Director, on behalf 
of the President and subject to his direction, shall have primary responsi- 
bility for— 


(1) continuous supervision and general direction of the assistance 
programs under this Act to the end that such programs shall be (A) 
effectively integrated both at home and abroad, and (B) administered 
so as to assure that the defensive strength of the free nations of the 
world shall be built as quickly as possible on the basis of continuous and 

. effective self-help and mutual aid; 

(2) preparation and presentation to the Congress of such programs 
of foreign military, economic, and technical assistance as may be re- 
quired in the interest of the security of the United States; 

(3) preparation for the President of the report to the Congress re- 
quired by section 518 of this Act. 


(b) Except as otherwise provided by this Act, the Director shall not hold 
any other office or employment under the United States and shall not have 
any other responsibilities except those directly related to the coordination, 
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supervision, and direction, of the programs covered by this Act or other- | 
wise conferred upon him by law. 

(c) The Director shall be appointed by the President, by and with the 
advice and consent of the Senate, and shall receive compensation at the rate | 
of $22,500 per annum. . . 

(d) For the purpose of carrying out the provisions of this section, the ` 
President is authorized to utilize the positions created in subsection 406 (e) 
of the Mutual Defense Assistance Act of 1949, as amended. No person may 
serve in any such position under this subsection while at the same time he 
is an officer or employee of any other department or agency of the Govern- 
ment. Í 

(e) (1) The fourth paragraph of section 101 (a) of the National Security 
Act of 1947, as amended (50 U. S. C. 402 (a)), is amended by inserting 
_ after clause (4) the following: 

**(5) the Director for Mutual Security’’; 
and by renumbering clauses (5) and (6) thereof as clauses (6) and (7), 
respectively. l l 

(2) Section 4 (a) of Public Law 171, Seventy-ninth Congress, as amended 
(59 Stat. 512), is amended by striking out ‘‘Heonomic Cooperation Ad- 
ministration” and inserting in lieu thereof ‘‘Mutual Security Agency”? 
and by striking out ‘‘Administrator for Economie Cooperation” and in- 
serting in lieu thereof ‘‘Director for Mutual Security.’’ 


MUTUAL SECURITY AGENCY 


Sec. 502. (a) The Economic Cooperation Administration and the offices 
of Administrator for Economic Cooperation, Deputy Administrator, United 
States Special Representative in Europe, and Deputy Special Representa- 


tive are hereby abolished. 
(b) To assist in carrying out the purpose of this Act— 


(1) there is hereby established, with its principal office at the seat 
of the government, a Mutual Security Agency, hereinafter referred to 
as the Agency, which shall be headed by the Director for Mutual Se- 
curity; and . S 

(2) there shall be transferred to the Director the powers, functions, 
and responsibilities conferred upon the Administrator for Economic - 

` Cooperation by the Economic Cooperation Act of 1948, as amended, 
and by any other law, but no such powers, functions, and responsibili- 
ties shall be exercised after June 30, 1952, except as provided in sub- 
section (c) of this section. 

(e) Not later than April 1, 1952, the President shall inform the 
Committee on Foreign Relations of the Senate and the Committee on 
Foreign Affairs of the House of Representatives which of the powers, 
functions, and responsibilities transferred to the Director by subsection 
(b) (2) are found by the President to be necessary to enable the Di- 
rector after June 30, 1952, to carry out the duties conferred upon him 
by section 503. The termination provisions of section 122 of the Eco- 
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nomic Cooperation Act of 1948, as amended, shall come into effect on . 
June. 80, 1952, and none of the powers, functions, and responsibilities 
conferred by that Act shall be exercised after that date, except those 
powers, functions, and responsibilities found necessary to enable the 
Director to carry out the duties conferred on him by section 503 of this 
Act, which powers, functions, and responsibilities unless otherwise 
provided by law shall continue in effect until June 30, 1954. 


AppirionaL Duties oF DIRECTOR FOR MUTUAL SECURITY 


Sec. 503. After June 30, 1952, the Director, on behalf of the President 
and subject to his direction, shall, in consultation with the Secretaries of 
State and Defense, continue to have primary responsibility for— 


(a) the development and administration of programs of assistance 
designed to sustain and increase military effort, including production, 
construction, equipment and matériel in each country or in groups of 
countries which receive United States military assistance ; 

(b) the provision of. such equipment, materials, commodities, serv- 
ices, financial, or other assistance as he finds to be necessary for carry- 
ing out mutual defense programs; and 

- (e) the provision of limited economie assistance to foreign nations 
for which the United States has responsibility as a result of participa- 
tion in joint control arrangements when the President finds that the 
provision of such economic assistance is in the interest of the security 
of the United States. 


APPOINTMENT AND TRANSFER OF PERSONNEL 


Sec. 504. (a) To carry out the functions conferred by sections 502 and 
503 of this Act, there shall be in the Agency a Deputy Director, a Special 
Representative in Europe, and a Deputy Special Representative in Europe, 
who shall be appointed by the President by and with the advice and consent 
of the Senate, and shall have status and receive compensation comparable 
to the equivalent positions under the Economie Cooperation Act of 1948, as 
amended. 

(b) Any personnel of the Economie Cooperation Administration, upon 
the certification of the Director for Mutual Security and with the approval 
of the Director of the Bureau of the Budget that such personnel are neces- 
sary to carry out the functions of the Director for Mutual Security, and all 

- records and property of such Administration which the Director of the 
Bureau of the Budget determines are used primarily in the administration 
of the powers and functions transferred to the Director for Mutual Security 
by this Act, shall be transferred to the Mutual Security Agency. 

(c) Of the personnel transferred to or employed by the Mutual Security 
Agency, not to exceed fifty may be compensated at rates higher than. those 
provided for grade 15 of the general schedule established by the Classifica- 
tion Act of 1949, as amended, and of these, not to exceed fifteen may be com- 
pensated at a rate in excess of the highest rate provided for grades of such 
general schedule but not in excess of $15,000 per annum. Such positions 
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shall be in addition to the number authorized by section 505 of the Classifi- 
cation Act of 1949, as amended. _ 

(d) On and after January 1, 1952, the number of United States citizens 
employed by the Mutual Security Agency shall be at least 10 per centum 
less than the number employed by the Economic Cooperation Administra- 
tion on August 31, 1951: Provided, That the Director for Mutual Security 
shall cause studies to be made from time to time for the purpose of deter- 
mining whether further reductions in personnel are feasible and consistent 
with the accomplishment of the purposes of this Act. 


THE SECRETARY oF STATE 


Ssc. 505. Nothing contained in this Act shall be construed to infringe 
upon the powers or functions of the Secretary of State. 


THE SECRETARY OF DEFENSE 


Sac. 506. (a) In the case of aid under this Act for military end items 
and related technical assistance and advice, the Secretary of Defense shall 
have primary responsibility and authority for— 


(1) the determination cf military end-item requirements; 

(2) the procurement of military equipment in a manner which per- 
mits its integration with service programs; 

(8) the supervision of end-item use by the recipient countries; 

(4) the supervision of the training of foreign military personnel; 
and 

(5) the movement and delivery of military end items. 


(b) The establishment of priorities in the procurement, delivery, and 
allocation of military equipment shall be determined by the Secretary of 
Defense. The apportionment of funds between countries shall be deter- 
mined by the President. 

(c) Notwithstanding any other provision of law, during the fiscal year 
1952 the Secretary of Defense may furnish (subject to reimbursement from 
funds appropriated pursuant to this Act) military assistance out of the ma- 
terials of war whose production in the United States shall have been au- 
thorized for, and appropriated to, the Department of Defense: Provided, 
however, That nothing in this Act shall authorize the furnishing of military 
items under this subsection in excess of $1,000,000,000 in value. For the. 
purposes of this subsection (1) ‘‘value’’ shall be determined in accordance 
with section 402 (c) of the Mutual Defense Assistance Act of 1949, as 
amended, and (2) the term ‘‘materials of war’’ means those goods, com- 
monly known as military items, which are required for the performance of 
their missions by armed forces of a nation, including weapons, military 
vehicles, ships of war under fifteen hundred tons, aircraft, military com- 
munications equipment, ammunition, maintenance parts and spares, and 
military hardware. 
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OVERSEAS CooRDINATION 


Suc. 507. The President shall prescribe appropriate procedures to assure 
coordination among representatives of the United States Government in 
each country, under the leadership of the Chief of the United States Diplo- _ 
matic Mission. 


RELATIONSHIP TO TECHNICAL CooPERATION ADMINISTRATION AND INSTITUTE 
or InvEerR-AMERICAN AFFAIRS 


Seo. 508. Nothing in this Act shall be construed to modify the provi- 
‘sions of section 412 of the Act for International Development or the provi- 
sions of the Institute of Inter-American Affairs Act. : 


DETAIL OF PERSONNEL TO FOREIGN GOVERNMENTS AND INTERNATIONAL 
ORGANIZATIONS 


Sze. 509. Whenever the President determines it to be consistent with 
and in furtherance of the purpose of this Act, the head of any Government 
agency is authorized to— : 


(a) detail or assign any officer or employee of his agency to any office 
or position to which no compensation is attached with any foreign 
government or foreign government agency: Provided, That such ac- 
ceptance of office shall in no case involve the taking of an- oath of 
allegiance to another government; and 

(b) detail, assign, or otherwise make available to any international 
organization in which the United States participates, any officer or em- 
ployee of his agency to serve with or as a member of the international 
staff of such organizations. i 


Any such officer or employee, while so assigned or detailed, shall be con- 
sidered, for the purpose of preserving his privileges, rights, seniority, or 
other benefits as such, an officer or employee of the Government of the 
United States and of the Government agency from which assigned or de- 
tailed, and he shall continue to receive compensation, allowances, and bene- 
fits from funds made available to that agency out of funds authorized under 
this Act. 
SECURITY CLEARANCE 


Sec. 510.. No citizen or resident of the United States may be employed, 
or if already employed, may be assigned to duties by the Director or the 
Secretary of State under this Act or the Act for International Development 
for a period to exceed three months unless (a) such individual has been in- 
vestigated as to loyalty and security by the Federal Bureau of Investigation 
and a report thereon has been made to the Director or the Secretary of 
State, as the case may be, and until the Director or the Secretary of State 
has certified in writing (and filed copies thereof with the Senate Committee 
on Foreign Relations and the House Committee on Foreign Affairs) that, 
after full consideration of such report, he believes such individual is loyal 
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to the United States, its Constitution, and form of government, -aand is not 
now and has never been a member of any organization advocating contrary 
views; or (b) such individual has been investigated by a military intelli- 
gence agency and the Secretary of Defense has certified in writing that he 
believes such individual is loyal to the United States and filed copies thereof 
with the Senate Committee on Foreign Relations and the House Committee 
on Foreign Affairs. This section shall not apply in the case of any officer 
appointed by the President by and with the advice and consent of the Sen- 
ate, nor shall it apply in the case of any person already employed under 
programs covered by this Act who has been previously investigated in con- 
nection with such employment. 


ELIGIBILITY FOR ASSISTANCE 


Src. 511. (a) No military, economic, or technical assistance. authorized 
pursuant to this Act (other than assistance provided under section 408 (e) 
of the Mutual Defense Assistance Act of 1949, as amended) shall be sup- 
plied to any nation in order to further military effort unless the President 
finds that the supplying of such assistance will strengthen the security of 
the United States and unless the recipient country has agreed to— 


(1) join in promoting international understanding and good will, 
and maintaining world peace; 

(2) take such action as may be mutually agreed upon to eliminate 
causes of international tension; ' 

(3) fulfill the military obligations which it has assumed under multi- 
lateral or bilateral agreements or treaties to which the United States 
is a party; 

(4) make, consistent with its political and economic stability, the 
full contribution permitted by its manpower, resources, facilities, and 
general economic condition to the development and maintenance of its 
own defensive stréngth and the defensive strength of the free world; 

(5) take all reasonable measures which may be needed to develop 
its defense capacities; and 

(6) take appropriate steps to insure the effective utilization of the 
economic and military assistance provided by the United States. 


(b) No economie or technical assistance shall be supplied to any other 
nation unless the President finds that the supplying of such assistance will 
strengthen the security of the United States and promote world peace, and 
unless the recipient country has agreed to join in promoting international 
understanding and good will, and in maintaining world peace, and to take 
such action as may be mutually. agreed upon to eliminate causes of inter- 
national tension. 

FUTURE AUTHORIZATIONS 
` Sec. 512. In order to carry out the purpose of this Act, with respect to 
`- those countries eligible to receive assistance as provided herein, funds shall 
be available as authorized and appropriated to the President each fiscal year. 


OFFICIAL DOCUMENTS ~ a 25 


TRANSFERABILITY BETWEEN TITLES 


Sec. 513. Whenever the President determines it to be necessary for the 
purpose of this Act, not to exceed 10 per centum of the funds made avail- 
able under any title of this Act may be transferred to and consolidated 
with funds made available under any other title of this Act in order to 
furnish, to a different area, assistance of the kind for which such funds were 
available before transfer. Whenever the President makes any such deter- 
mination, he shall forthwith notify the Committee on Foreign Relations 
of the Senate and the Committee on Foreign Affairs of the House of 
Representatives. In the case of the transfer of funds available for military 
purposes, he shall also forthwith notify the Committees on Armed Services 

of the Senate and House of Representatives. 


STRATEGIC MATERIALS 


Sec. 514. In order to promote the increased production, in areas covered 
by this Act, of materials in which the United States is deficient, not to ex- 
ceed $55,000,000 of the funds authorized to be appropriated pursuant to 
section 101 (a) (2) of this Act may be used pursuant to the authority con- 
tained in the Economic Cooperation Act of 1948, as amended (22 U. S. C. 
1501-1522). 
PROTECTION Against ATTACHMENT 


Sec. 515. All countries participating in any United States aid program 
or in any international organization receiving United States aid shall be 
required to so deposit, segregate, or assure title to all funds allocated to or 
derived from any program so that the same shall not be subject to garnish- 
ment, attachment, seizure, or other legal process by any person, firm, agency, 
corporation, organization, or government when in the opinion of the Direc- 
tor any such action would interfere with the attainment of the objectives of 
this Act. 

ENCOURAGEMENT OF FREE ENTERPRISE 


Sec. 516. Itis hereby declared to be the policy of the Congress that this 
Act shall be administered in such a way as (1) to eliminate the barriers to, 
and provide the incentives for, a steadily increased participation of free pri- 
vate enterprise in developing the resources of foreign countries consistent 
with the policies of this Act, (2) to the extent that it is feasible and does not 
interfere with the achievement of the purposes set forth in this Act, to dis- 
courage the cartel and monopolistic business.practices prevailing in certain 
countries receiving aid under this Act which result in restricting production 
and increasing prices, and to encourage where suitable competition and 
productivity, and (8) to encourage where suitable the development and 
strengthening of the free labor union movements as the collective bargain- 
ing agencies of labor within such countries. 


- 
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PATENTS AND TECHNICAL INFORMATION 
Src. 517. (a) As used in this section— 


(1) the term ‘‘invention”’ means an invention or discovery -covered 
by a patent issued by the United States, and 

(2) the term ‘‘information’’ means information originated by or 
peculiarly within the knowledge of the owner thereof and those in priv- 
ity with him, which is not available to the public and is subject to pro- 
tection as property under recognized legal principles. 

(b) Whenever, in connection with the furnishing of any assistance in 
furtherance of the purpose of this Act— 

“(1) use within the United States, without authorization by. the 
owner, shall be made of an invention, or 

(2) damage to the owner shall result from the disclosure of informa- 

tion by reason of acts of the United States or its officers or employees, 

the exclusive remedy of the owner of such invention or information shall be 

by suit against the United States in the Court of Claims or in the District 

Court of the United States for the district in which such owner is a resident 

for reasonable and entire compensation for unauthorized use or disclosure: 

In any such suit the United States may avail itself of any and all defenses, 

general or special, that might be pleaded by any defendant in a like action. 

(e) Before such suit against the United States has been instituted, the 
head of the appropriate department or agency of the Government, which 
has furnished any assistance in furtherance of the purpose of this Act, is 
authorized and empowered to enter into an agreement with the claimant, 
in. full settlement and compromise of any claim against the United States 
hereunder. 

(d) The provisions of the last sentence of section 1498 of Title 28 of the 
United States Code shall apply to inventions and information covered by 
this section. 

(e) Except as otherwise provided by law, no recovery shall be had for 
any infringement of a patent committed more than six years prior to the 
filing of the complaint or counterclaim for infringement in the action, ex- 
cept that the period between the date of receipt by the Government of a 
written claim under subsection (c) above for compensation for infringe- 
ment of a patent and the date of mailing by the Government of a notice to 
the claimant that his claim has been denied: shall not be counted as part of 
the six years, unless suit is brought before the last-mentioned date. 


REPORTS 


Src. 518. The President, from time to time while funds appropriated 
for the purpose of this Act continue to be available for obligation, shall 
transmit to the Congress, in lieu of any reports otherwise required by laws 
continued in effect by this Act, reports covering each six months of opera- 
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tions in furtherance of the purpose of this Act, except information the dis- 
closure of which he deems incompatible with the security of the United 
States. The first such report shall cover the six-month period commencing 
on the date this Act becomes effective. Reports provided for under this 
section shall be transmitted to the Secretary of the Senate or the Clerk of 
the House of Representatives, as the case may be, if the Senate or the House 
of Representatives, as the case may be, is not in session. 


LocaL CURRENCY 


Src. 519. (a) Upon a determination by the Director that it will further 
the purpose of this Act, not to exceed $10,000,000 of the funds made avail- 
able pursuant to section 203 of this Act and not to exceed $25,000,000 of 
funds made available pursuant to section 302 of this Act may be advanced 
to countries covered by said sections in return for equivalent amounts of 
the currency of such countries being made available to meet local currency 
needs of the aid programs in such countries pursuant to agreements made 
in advance with the United States: Provided, That except when otherwise 

‘prescribed by the Director as necessary to the effective accomplishment of 
the aid programs in such countries, all funds so advanced shall be held under 
procedures set out in such agreements until used to pay for goods and ` 
services approved by the United States or until repaid to the United States 
for reimbursement to the appropriation from which drawn. 

(b) In order to assist in carrying out the provisions of the Economic 
Cooperation Act of 1948, as amended, not to exceed $50,000,000 of funds 
made available under the authority of this Act for assistance pursuant to 
the provisions of the Economie Cooperation Act of 1948, as amended (22 
U. S. C. 1501-1522), may be used to acquire local currency for the purpose 
of increasing the production of materials in which the United States is 
deficient. 

GUARANTIES 


Szo. 520. Funds realized from the sales of notes pursuant to section 111 
(c) (2) of the Economic Cooperation Act of 1948, as amended, shall be avail- 
able for making guaranties of investments in accordance with the applicable ` 
provisions of sections 111 (b) (3) and 111 (c) (2) of the Economie Coopera- 
tion Act, as amended, in any area in which assistance is authorized by this 
Act. ; 

ADMINISTRATIVE EXPENSES 


Src. 521. Funds made available for carrying out the provisions of title 
I of this Act shall be available for United States participation in the ac- 
quisition or construction of facilities in foreign countries for collective de- 
fense: Provided, That no part of such funds shall be expended for rental or 
purchase of land or for payment of taxes. Such funds shall also be avail- 
able for the administrative expenses of carrying out the purposes of all of 
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the titles of this Act, including expenses incident to United States partici- 
pation in international security organizations and expenses in the United 
States in connection with programs authorized under the Act for Interna: 
tional Development. Any currency of any nation received by the United 
States for its own use in connection with assistance furnished by the United 
States may be used by any agency of the Government without reimburse- 
ment from any appropriation for the administrative and operating ex- 
penses of carrying out the purpose of this Act. Funds made available for 
carrying out the purpose of this Act in the Federal Republic of Germany 
may, as authorized in subsection 114 (h) of the Economie Cooperation Act 
of 1948, as amended: (22 U. S. C. 1512 (h)), be transferred by the President 
to any department or agency for the expenses necessary to meet the re- 
sponsibilities and obligations of the United States.in the Federal Republic 
of Germany. 
Loans 


Suc. 522. Section 111 (c) of the Economie Cooperation Act of 1948, as 
amended (22 U. S. C. 1501-1522), is hereby amended by adding a new 
paragraph as follows: 

‘¢(8) Of the assistance provided under the applicable provisions of this 
Act with funds made available under the authority of the Mutual Security 
Act of 1951, as great an amount (in no event less than 10 per centum) as 
possible shall be provided on credit terms.’’ 


Use or COUNTERPART 


Suc. 523. Section 115 (b) (6) of the Economie Cooperation Act of 1948, 
as amended (22 U. S. C. 1518 (b) (6)), is hereby amended by— 


(a) inserting in the second proviso thereof after ‘‘wealth’’ the fol- 
lowing: ‘‘for the encouragement of emigration pursuant to subsection 
(e) of this section”? ; . Ta 

(b) adding in the last clause of the second proviso “‘and operating 
after ‘‘administrative’’; ; ot 

(c) striking from the last clause of the second proviso ‘‘within such 
eountry’’; ; : state 

(d) substituting in the fourth proviso the words ‘‘upon termination 
of assistance to such country under this Act’’ in place of the words 
‘fon June 80, 1952’’; and 

(e) adding at the end thereof the following new sentences: ‘‘The 
Administrator shall exercise the power granted to him by this para- 
graph to make agreements with respect to the use of the funds deposited 
in the special accounts of ‘participating countries’ (as defined in 
section 103 (a) hereof) and any other countries receiving assistance 
under the Mutual Defense Assistance Act of 1949, as amended, in 
such a manner that the equivalent of not less than $500,000,000 of such 
funds shall be used exclusively for military production, construction, 
equipment, and matériel in such countries. The amount to be devoted 
from each such special account for such use shall be agreed upon by 
the Administrator and the country or countries concerned.’’ 
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RETURN oF EQUIPMENT 


Src. 524. The President shall make appropriate arrangements with each 
nation receiving equipment or material under the Mutual Defense Assistance 
Act of 1949, as amended (other than equipment or material furnished 
under terms requiring the nation to reimburse the United States in full 
therefor), for the return to the United States (1) for salvage or scrap, or 
(2) for such other disposition as the President shall deem to be in the 
interest of mutual security, of any of such equipment or material as is no 
longer required for the purposes for which originally made available. 


REIMBURSABLE AID 


Sec. 525. Section 408 (e) of the Mutual Defense Assistance Act of 
1949, as amended (22 U. S. C. 1580), is hereby amended by adding in the 
first proviso thereof, after the words ‘‘of which it is a part,’’ the words 
“or in United Nations collective security arrangements and measures,’’ and 
by changing the figure at the end of such section 408 (e) to ‘'$500,000,000.”’ 


Excess EQUIPMENT 


Sec. 526. The proviso in the first sentence of section 403 (d) of the 
Mutual Defense Assistance Act of 1949, as amended (22 U. S. ©. 1574 (d)), 
is hereby amended to read as follows: ‘‘Provided, That after June 30, 
1950, such limitation shall be increased by $250,000,000 and after June 30, 
1951, by an additional $300,000,000.’’ 


CONGRESSIONAL COMMITTEE EXPENSES 


Suc. 527. Section 115 (h) of the Economie Cooperation Act of 1948, 
as amended (22 U. S. C. 1518 (h)), is amended by inserting before the 
period at the end thereof a comma and the following: ‘‘including local 
currency requirements of appropriate committees of the Congress engaged 
in carrying out their duties under section 136 of the Legislative Reorgani- 
zation Act of 1946.” 


Unrrep Nations TECHNICAL ASSISTANCE 


Sec. 528. The Act for International Development is amended— 


(a) By adding before the period at the end of section 404 (b) the follow- 
ing: ‘‘: Provided, That for the fiscal year ending June 30, 1952, such con- 
tributions from funds made available under authority of sections 101 (a) 
(2), 208, 302, and 402 of the Mutual Security Act of 1951 shall not exceed 
in the aggregate $13,000,000, and the use of such contributions shall not be 
limited to the area covered by the section of the Act from which the funds 
are drawn.’’ 
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(b) By adding at the end of section 407 a new paragraph: 

“ (d) Participating countries shall be encouraged to establish fair labor 
standards of wages and working conditions and management-labor rela- 
tions.’’ oe f nE 

(e) By repealing section 414. 


TERMINATION OF ASSISTANCE'BY PRESIDENT - 


Src. 529. If the President determines that the funishing of assistance 
to any nation— 


(a) is no longer consistent with the national interest or security of 
the United States or the policies and purpose of this Act; or 

(b) would contravene a decision of the Security Council of the 

` United Nations; or 

(c) would be inconsistent with the principle that, members of the 
United Nations should refrain from giving assistance to any nation 
against which the Security Council or the General Assembly has recom- 
mended measures in case of a threat to, or breach of, the peace, or act 
of aggression, 


he shall terminate all or part of any assistance furnished pursuant to this 
Act. The function conferred herein shall be in addition to all other func- 
tions heretofore conferred with respect to the termination of military, 
economic, or technical assistance. 


EXPIRATION OF PROGRAM 


Seo. 5380. (a) After June 30, 1954, or after the date of the passage of a 
concurrent resolution by the two Houses of Congress before such date, 
none of the authority conferred by this Act or by the Mutual Defense 
Assistance Act of 1949, as amended (22 U. S. C. 1571-1604), may be exer- 
cised; except that during the twelve months following such date equipment, 
materials, commodities, and services with respect to which procurement for, 
shipment to, or delivery in a recipient country had been, authorized prior 
to such date, may be transferred to such country, and funds appropriated 
under authority of this Act may be obligated during such twelve-month 
period for the necessary expenses of procurement, shipment, delivery, and 
other activities essential to such transfer and shall remain available during 
such period for the necessary expenses of liquidating operations under this 
Act. l ; 
(b) At such time as the President shall find appropriate after such date, 

and prior to the expiration of the twelve months following such date, the 
powers, duties, and authority conferred by this Act and by the Mutual 
Defense Assistance Act of 1949, as amended, may be transferred for the 
purpose of liquidation to such other departments, agencies, or establish- 
ments of the Government as the President shall specify, and the relevant 
` funds, records, property and personnel may be transferred to the depart- 
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ments, agencies, or establishments to which the related functions are trans- 
ferred. 
Erreorwve DATE ~ 


Szo. 531. Sections 502 (a), (b) (2), and section 504 (b) of this Act 
shall take effect-on such date or dates as the President shall specify, but in 
no event later. than sixty days after the date the Director first appointed 
takes office. Section 511 shall take effect ninety days after enactment of 
this Act. All other provisions of this Act shall take effect- upon the date 
of its enactment. 

Approved October 10, 1951. 


ADMINISTRATION OF MUTUAL SECURITY ACT 
EXECUTIVE ORDER 10300! 


PROVIDING FOR, THE ADMINISTRATION OF THE Muruan Seourrry Act 
oF 1951 AnD RELATED STATUTES 


Szo. 1. Delegation of functions of the President. 
(a) Except as otherwise provided in section 1 (b) of this order, the 
` functions conferred upon the President by the following-designated laws 
are hereby delegated to the Director for Mutual Security: the Mutual Se- 
curity Act of 1951, 65 Stat. 373 (Publie Law 165, 82nd Congtess, approved 
October 10, 1951), the Mutual Defense Assistance Act of 1949, 63 Stat. 714, 
as amended (22 U. S. ©. 1571-1604), and the act of May 22, 1947, 61 Stat. 
108, as amended (22 U. S. C. 1401-1408). 

(b) There are hereby excluded from the functions delegated by section 
1 (a) of this order: 

(1) The functions conferred upon the President by the laws referred 
to in section 1 (a) of this Executive order with respect to the appointment 
of officers required to be appointed by and with the advice and consent of 
the Senate, the transmittal of annual; semi-annual, or other periodie statu- 
‘tory reports to the Congress, and the termination or withdrawal of assist- 
ance. 

(2) The functions conferred upon the President with respect to find- 
ings, determinations, certification, agreements or regulations, as the case 
may be, by sections 101, 202, 302 (a), or 511, or by the proviso of section 
401, of the said Mutual Security Act of 1951 or by sections 308, 402, and 
411 (b) of the said Mutual Defense Assistance Act of 1949, as amended; 
functions so conferred with respect to the transfer of funds under sections 
101 (b), 808 (a), and 513 of the Mutual Security Act of 1951; and so much 
of the functions. so conferred by section 5 of the said act of May 22, 1947, 
as amended, as relates to rules and regulations providing for coordination 


116 Fed. Reg. 11203; i a nee of State Bulletin, Vol. 25, No. 647 (Nov. 19, 
1951), p. 826. s 
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among representatives of the United States Government in each foreign 
country concerned. 

(3) The functions conferred upon the President by sections 502 (e), 
503, 507, and 530 of the said Mutual Security Act of 1951 and by sections 
407 (b) (2) and 408 (£f) of the said Mutual Defense Assistance Act of 
1949, as amended. 

(c) Funds appropriated or otherwise made available to the President to 
earry out the laws referred to in section 1 (a) hereof shall be deemed to be 
allocated to the Director for Mutual Security without any further action 
by the President, and the said funds may be allocated by the Director for 
Mutual Security to any agency, department, establishment, or wholly-owned 
corporation of the Government for obligation or expenditure thereby, con- 
sistent with applicable law, subject, however, to the reservation of func- 
tions respecting transfer of funds set forth in section 1 (b) (2) hereof. 

(d) The functions delegated to the Director for Mutual Security by this 
section 1 shall be deemed to include the authority to redelegate the func- 
tions so delegated. l 

Sec. 2. International development. The administration of programs 
under the Act for International Development (Title IV of the Act of 
June 5, 1950, 64 Stat. 204, as amended (22 U. S: ©. 1557 et seq.)) in ac- 
cordance with Executive Order No. 10159 on September 8, 1950,? shall be 
subject to coordination, direction, and supervision by the Director for 
Mutual Security in accordance with section 501 (a) of the Mutual Security 

Act of 1951; and the said Executive Order No. 10159 is amended accord- 
ingly. 

Sec. 3. Coordination with foreign policy. The Secretary of State and 
the Director for Mutual Security shall establish and maintain arrangements 
which will insure that the programs included in the Mutual Security Act of 
1951 shall be carried out in conformity with the established foreign policy 
of the United States. - 

Sec. 4. Interrelationship of Director and Secretary of Defense. (a) 
Consonant with section 501 (a) of the Mutual Security Act of-1951, the 
Secretary of Defense shall exercise the responsibility and authority vested 
in him by section 506 (a) of the said Act subject to coordination, direction, 
and supervision by the Director for Mutual Security. 

(b) The Secretary of Defense shall keep the Director for Mutual Se- 
curity fully and currently informed of all matters, including prospective 
action, relating to the establishment of priorities under section 506 (b) and 
the furnishing of military items under section 506 (c) of the said Act. 

Sec. 5. Economic cooperation. (a) December 30, 1951, is hereby fixed 
as the date on which sections 502 (a), 502 (b) (2) and 504 (b) of the 
Mutual Security Act of 1951 shall take effect. 


2 Department of State Bulletin, Vol. 23, No. 586 (Sept. 25, 1950), p. 499. 
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(b) The Mutual Security Agency is hereby designated as the agency re- 
sponsible for liquidating any outstanding affairs of the Economie Coopera- 
tion Administration which are now or hereafter required to be discon- 
tinued bylaw; and the said Agency shall be deemed to be the successor of 
the said AAmitnietration in all respects, subject to the provisions of the 
Mutual Security Act of 1951. 

Sec. 6. Transfer of personnel, property, records, and funds. So much 
of the personnel, records, property, and unexpended balances of appropria- 
tions, allocations, and other funds of the Department of State as the Di- 
rector of the Bureau of the Budget determines to relate to functions under 
the Mutual Defense Assistance Act of 1949, as amended, and the said act 
of May 22, 1947, and to be required by the Director for Mutual Security 
for the performance of his functions hereunder shall be transferred to the 
Director for Mutual Security. 

Sec. 7. Prior orders. (a) Effective as of the date fixed in section 5 
(a) hereof, with respect to provisions then in force, and except as may be 
inappropriate, references in prior Executive orders to the Economie Co- 
operation Administration, the Administrator for Economie Cooperation, 
and the United States Special Representative for (or in) Europe, are 
amended to refer to the Mutual Security Agency, the Director for Mutual 
Security, and the Special Representative in Europe (provided for in section 
504 (a) of the Mutual Security Act of 1951), respectively. 

(b) To the extent that any provision of any prior Executive order is in- 
consistent with the provisions of this order, the latter shall control and 
such prior provision is amended accordingly. 

(c) All orders, regulations, rulings, certificates, directives, agreements, 
contracts, delegations, and other actions of any department, agency, or 
other establishment or officer of the Government relating to any function 
or under any authority continued in effect by the Mutual Security Act of 
1951 shall remain in effect except as they are inconsistent herewith or are 
hereafter amended or revoked under proper authority. 

(d) Executive Order No. 10099 of January 27, 1950,3 is hereby revoked. 
The International Security Affairs Committee (approved by the President 
December 19, 1950) is hereby terminated. The provisions of the identical 
letters of the President transmitted to the Secretary of State and the Ad- 
ministrator for Economie Cooperation on April 5, 1951, are hereby revoked. 

Sec. 8. Definitions. As used in this order the term ‘‘functions’’ em- 
braces duties, powers, responsibilities, authority, and discretion. 

Harry S. TRUMAN 
Tur Waite House, 
November 1, 1951. 


3 Department of State eee Vol, 22, No. 555 (Feb. 20, 1950), p. 296; this JOURNAL, 
Supp., Vol. 44 (1950), P- ; 
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OFFENSES AGAINST THE PEACE AND SECURITY 
OF MANKIND 


UNION OF SOVIET SOCIALIST REPUBLICS 
PEACE DEFENCE ACT? 


The Supreme Soviet of the Union of Soviet Socialist Republics, guided 
by the lofty principles of the Soviet policy of peace, which aims at con- 
solidating peace and friendly relations among nations, 

recognizes that the conscience and sense of justice of the peoples, who in 
the lifetime of a single generation have gone through the calamities of two 
world wars, cannot tolerate the impunity with which war propaganda is 
being conducted by aggressive circles of certain states, and associates itself 
with the Appeal of the Second World Peace Congress which expressed the 
will of the whole of progressive mankind to prohibit and condemn criminal 
war propaganda. l 

The Supreme Soviet of the Union of Soviet Socialist Republics resolves : 

1. That war propaganda, in whatever form conducted, undermines the 
cause of peace, creates the danger of a new war and is therefore a grave 
crime against humanity. 

2. That persons guilty of war propaganda shall be committed for trial as 
major criminals. 

N. SHVERNIK, 

President, Presidium of the 

Supreme Soviet of the U.S.S.R. 
A. GORKIN, 

Secretary, Presidium of the 
Supreme Soviet of the U.S.S.R. 
Moscow, Kremlin, March 12th, 1951. 


CZECHOSLOVAK REPUBLIC 


ACT ON THE- PROTECTION OF PEACE? 
December 20, 1950 


The National Assembly of the Czechoslovak Republic has resolved upon 
the following law: 


The Czechoslovak people, in the spirit of their progressive traditions and 
after the terrible experiences of war and fascist occupation, have. firmly 


1 VOKS Bulletin, No. 67 (1951), p. 5; New Times, March 14, 1951 (No. 11), p. 1. 
2 Collection of Laws of the Czechoslovak Republic, No. 165; Bulletin de Droit 
Tchécoslovaque, Vol. 9, No. 1-2 (April 1, 1951), p. 114. 
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decided to build in peace and harmony their new and just life, to make a 
happy and joyful home; have decided to build up socialism in their country. 

The Czechoslovak people stand firm in the camp of peace and are re- 
solved to defend world peace, endangered by the incitors of a new war. 
They have welcomed with enthusiasm the appeal of the Second World 
Congress of the Defenders of Peace which expresses the unwavering de- 
termination of all honest people the world over to defend peace and to 
prevent a new war. 

They have already clearly expressed in their new people’s democratie 
laws their will to defend the peaceful communion of nations and to punish 
all those who threaten peace. Aware of the fact that the incitors of a 
new war are augmenting the danger of war, are intensifying their propa- 
ganda of a new war and are turning to overt acts of aggression, the Czecho- 
slovak people are issuing the Act on the Protection of Peace in order to 
strengthen and support even more effectively the endeavours to preserve 
world peace and ensure international solidarity. 

It is enacted therefore: 

Srorion 1 


(1) Any person who attempts to disturb the peaceful communion of 
nations by inciting in any way whatsoever to war, by propagating war or 
otherwise supporting war propaganda, shall commit a criminal act against 
peace. 

(2) The offender shall be punished by deprivation of liberty for a term 
of from one year to ten years; the offender shall be punished by deprivation 
of liberty for a term of from ten to twenty-five years if he commits the act 
specified in Subsection 1 

(a) as a member of a conspiracy, 

(b) to a considerable extent, or 

(ce) if there exists any other aggravating circumstance. 


SECTION 2 


` This law comes into force on the day of its publication ; it shall be eee: 
mented by all the members of the Government. 


36 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


FEDERATIVE PEOPLE’S REPUBLIC OF YUGOSLAVIA 
CRIMINAL CODE + 
SPECIAL PART 
CHAPTER TEN 


CRIMINAL OFFENCES AGAINST THE PEOPLE 
AND THE STATE 


Contrarevolutionary attack against the state and social organization 
Artic 100 


Whoever commits an act aimed at overthrowing by force or in any other 
unconstitutional way the authority of the working people, or elected federal, 
` republican, autonomous or local representative bodies established by the 
. Constitution, or executive organs of these representative bodies ; or commits 

an act aimed at undermining the economic basis of the socialist upbuilding, 
or commits an act aimed at destroying the unity of the peoples of the 


Federative People’s Republic of Yugoslavia, or at changing the federative _ 


organization of the State by force or in any other unconstitutional way, 
shall be punished by imprisonment or by death. 


Endangering of territorial integrity and independence of the State 
Artcore 101 


(1) Whoever commits an act aimed at separating from the Federative 
People’s Republic of Yugoslavia by force or in any other unconstitutional 
way any people’s republic or autonomous unit or any part of its territory, 
shall be punished by imprisonment for not less than three years or by death. 

(2) The same punishment shall be inflicted on a person who commits an 
act aimed at bringing the Federative People’s Republic of Yugoslavia 
into the position of suoordination or dependence upon some foreign state. 


Armed insurrection 
ARTICLE 104 


(1) Whoever makes preparations for armed insurrection, shall be pun- 
ished by imprisonment for not less than three years or by death. 

(2) If armed insurrection takes place, organizers and ringleaders shall 
be punished by imprisonment for not less than ten years or by death. 

(3) Whoever takes part in an armed insurrection, shall be punished by 
imprisonment. 

1 Promulgated by edict of the Presidium of the National Assembly, No. 332, March 2, 


‘1951 (Official Gazette of FPRY, No. 13, March 9, 1951); in force July 1, 1951. Re- 
printed in New Yugoslav Law, Vol. 2, No. 2-3 (April-September, 1951), pp. 39-115. 
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Espionage 
ARTICLE 105 


(1) Whoever communicates or delivers confidential military, economie or 
official information or documents to a foreign state, foreign organization, or 
to a person in their service, or whoever procures such information or docu- 
ments with intent to deliver them to a foreign state, a foreign organization 
or to a person in their service, shall be punished by imprisonment for not 
less than three years or by death. 

(2) The same punishment shall be inflicted on a person who on behalf of 
- a foreign state or a foreign organization creates intelligence service, engages 
in such a service or helps its activity. 


Participation in hostile activity against the Federative 
People’s Republic of Yugoslavia 


ARTICLE 109 


A citizen of the Federative People’s Republic of Yugoslavia who, with in- 
tent to overthrow the state and social organization or to carry out any other 
hostile activity against the Federative People’s Republic of Yugoslavia, 
comes into contact with a foreign state, a foreign organization or a specific 
foreign or refugee group of persons or aids them in their hostile activity, 
shall be punished by imprisonment. 


Flight for the purpose of hostile activity 
ARTICLE 110 


(1) A citizen of the Federative People’s Republic of Yugoslavia who, 
for the purpose of carrying out hostile activity against his homeland, flees 
abroad, or prepares flight, or remains abroad without authorization, shall 
be punished by imprisonment for not more than twelve years. 

(2) Whoever creates a group for smuggling fugitives abroad or becomes 
member of such a group, shall be punished by imprisonment for not less 
than two years. 


Organizing and smuggling armed groups, individuals and materials into 
the territory of the Federative People’s Republic of Yugoslavia 


Arreu 111 
(1) Whoever engages in smuggling armed groups, individual terrorists, 
spies, agitators, arms, ammunition or propaganda materials into the terri- 


tory of the Federative People’s Republic of Yugoslavia, shall be punished 
by imprisonment for not less than three years or by death. 
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(2) Whoever organizes a group for commission of offences under para- 
graph 1 of this article or becomes member of such group, shall be punished 
by imprisonment for not less than five years or by death. 


Violation of territorial sovereignty 
ARTICLE 113 


(1) Whoever penetrates into the territory of the Federative People’s 
Republic of Yugoslavia in violation of the provisions of international law, 
shall be punished by detention for not less than six months, or by imprison- 
ment for not more than twelve years. 

(2) Transport means used for commission of the offence under paragraph 
1 of this article may be forfeited. 


Association against the people and the state 
ARTICLE 117 


(1) Whoever forms a plot, band or any other group of persons for the 
purpose of committing criminal offences under articles 100-103, 108, 109, 
114-116, of this Code, shall be punished by imprisonment for not less than 
five years or by death. 

(2) Whoever becomes member of an association under paragraph 1 of 
this article shall be punished by imprisonment. 

(3) Whoever rebels against the authority with intent to organize an 
association under paragraph 1 of this article or to become member of such 
association shall be punished by imprisonment. 

(4) A member of an association under paragraph 1 of this article, as 
well as a member of a group under articles 110 and 111 of this Code who 
discloses the association or the group before he had in its formation or for its 
sake committed some criminal offence against the people and the state, shall 
be punished by detention for not more than three years and may be even 
released from punishment. 


Hostile propaganda 
ARTICLE 118 


(1) Whoever with intent to undermine the authority of the working 
people, defensive power of the country or economic bases of the socialist 
upbuilding, or with intent to destroy brotherhood and unity of the peoples 
of the Federative People’s Republic of Yugoslavia by means of cartoons, 
writings, speech before a gathering or in any other way carries out propa- 
ganda against the State and social organization or against political, eco- 
nomic, military or other important measures of the people’s authority shall 
be punished by imprisonment. 
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(2) The same punishment shall be inflicted on a person propagating 
fascist or other ideas hostile to the people and the state. 


Incitement of national, racial or religious intolerance, 
hatred or dissension 


ARTICLE 119 


(1) Whoever through propaganda or in any other way. incites or spreads 
national, racial or religious hatred or dissension among the peoples and 
nationalities living in the Federative People’s Republic of Yugoslavia, shall 
be punished by imprisonment for not more than fifteen years. 

(2) If the offence under paragraph 1 of this article is being committed 
systematically or by utilization of one’s position or rank, or if disorder, 
violence or other heavy consequences result from such an offence, offender 
shall be punished by imprisonment. 

(3) Whoever by insulting citizens or in any other way incites national, 
racial or religious intolerance, shall be punished by detention for not more 
than two years. 


Aiding perpetrator of a criminal offence against the 
people and the State 


ARTICLE 120 


Whoever conceals the perpetrator of a criminal offence under articles 
100-117 of this Code, gives him shelter, food materials, money or other 
means, serves as a liaison or aids him in any other way, or obstructs state 
organs in discovering and overtaking such offender, shall be punished by 
imprisonment. 


Especially grave cases of criminal offences against the 
people and the State 


ARTICLE 122 


If criminal offences under articles 104 paragraph 3, 107, 108, 109, 110 
paragraph 2, 116 paragraph 2, 117 paragraph 1 of this Code are committed 
in a state of emergency, mobilization or-.war, or if such offences caused a 
heavy damage to the defensive or military power of the state or the case is 
otherwise especially grave, offender shall be punished by imprisonment for 
not less than five years or by death. 


Imposition of the punishment of confiscation of property 
ARTICLE 123 


If the perpetrator of a criminal offence against the people and the state is 
sentenced to more than five years of imprisonment, the court may punish 
him by confiscation of property. 
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CHAPTER ELEVEN 


CRIMINAL OFFENCES AGAINST HUMANITY AND 
INTERNATIONAL LAW 


Genocide 
ARTICLE 124 


Whoever, with intent to exterminate completely or partially a national, 
ethnical, racial or religious group commits homicides or-inflicts grievous 
bodily injuries, or gravely ruins physical or mental health of members of . 
such groups, or forcefully displaces the population, or places such a group 

- under the conditions of life leading to complete or partial extermination of 
` the group, or applies measures calculated to prevent propagation of mem- 
bers of such a group, or forcefully sends children to another group, shall be 
punished by imprisonment for not less than five years or by death. 


War crime against civil population 
ARTICLE 125 


Whoever in violation of the provisions of international law in time of war, 
armed conflict or occupation orders or carries out homicides, tortures or 
inhuman treatment of civil population, comprising here biological experi- 
ments, infliction of hard sufferings or injuries to physical integrity or health; 
unlawful displacement or removal or forceful denationalization or conver- 
sion of the population to another religion, forcing to prostitution or rape, 
application of measures of intimidation and terror, taking of hostages, col- 
lective punishments, unlawful sending to concentration camps and other 
unlawful apprehension, deprivation of right to proper and impartial trial, 
forcing to serve in armed forces of an enemy power or in its intelligence 
service or administration, driving to forced labour, starving of population, 
confiscation of property, plundering, unlawful and arbitrary destruction 
or appropriation of property on a large scale not justified by military 
needs, taking of unlawful and disproportionately great contributions and 
requisitions, devaluation of national currency or unlawful issue of currency, 
shall be punished by imprisonment for not less than five years or by death. 


War crime against wounded and sick persons 
ARTICLE 126 


Whoever in violation of the provisions of international law in time of 
war or armed conflict orders or carries out homicides, tortures or inhuman 
treatment of wounded, sick and shipwrecked persons, or medical personnel, 
comprising here biological experiments, inflicting of hard sufferings or 
injuries to physical integrity or health; or who orders or carries out un- 
lawful and arbitrary destruction or appropriation of materials and supplies 
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of sanitary institutions or units on a large scale not justified by military 
needs, shall be punished by imprisonment for not less than five years or” 
by death. 

War crime against war prisoners 


ARTICLE 127 


Whoever in violation of the provisions of international law orders or 
carries out homicides, tortures or inhuman treatment of war prisoners, 
comprising here biological experiments, inflicting of hard sufferings or 
injuries to physical integrity or health, forcing to serve in armed forces of 
an enemy power, or deprives them of the right to proper and impartial 
trial, shall be punished by imprisonment for not less than five years or by 
death. 


Organizing of group for commission of genocide and war crimes 
ARTICLE 128 


Whoever organizes a group for commission of criminal offences under 
articles 124-127 of this Code, or who incites other persons to create such 
groups or prepares their organization, shall be punished by imprisonment 
for not less than five years or by death. 


Unlawful killing or wounding of enemy i 
ARTICLE 129 


Whoever in violation of the provisions of international law in time of war 
or armed conflict kills or wounds an enemy who had thrown [down] his 
arms or surrendered unconditionally or has no means of defence, shall be 
punished by imprisonment. 


Violation of parliamentary 
ARTICLE 130 


Whoever in violation of the provisions of international law in time of 
war or armed conflict insults, ill treats or detains a parliamentary or his 
company or prevents them to return, or in any other way violates their 
immunity, shall be punished by detention for not less than six months or 
by imprisonment for not more than five years. 


Cruel treatment of wounded and sick persons and war prisoners 
ARTICLE 131 


Whoever in violation of the provisions of international law cruelly treats 
wounded and sick persons or war prisoners, or renders impossible for them 
to or prevents them from enjoying the rights belonging to them under such 
provisions, shall be punished by detention or by imprisonment for not more . 
than five years. , 
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e Destruction of cultural and historical monuments i 
Arnou 132 0 0 


Whoevėr i in violation of the provisions of international. law iw- time of aa 
“war or armed conflict orders or carries out’ destruction of cultural, and 
l ‘historical monuments. and buildings or institutions devoted to science, arts, . 
education and humanitarian purposes, shall be punished by detention. orby 
imprisonment. : 5 
Misuse of the Red Cross Bigan > 


r ARTICLE 133 , 
. (1) Whoever misuses or without authorization carries the signs or the flag `” 


T ‘of the Red Cross or corresponding signs, shall be punished by detention. | 


(2) Whoever commits the offence under paragraph 1 of this article- 
within the zone of war operations, shall be punished by detention for not . 
_ more ‘then two years, 


Imposition: of punishment of confiscation of property 
i 7 ARTICLE 134 


_ I£ the ‘offender i is sentenced to more than five years of imprisonment for a 
l criminal offence under articles 124-128 of this Code, the court t may punih 
him by confiscation of # property. 
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FEDERAL STATES AND THE INTERNATIONAL 
PROTECTION OF HUMAN RIGHTS * 


By Prorsssor Max SØRENSEN 
University of Aarhus, Denmark 


However deep and acrimonious are most contemporary political contro- 
versies, the merits of the federal system of government are recognized by 
adherents of widely different political doctrines and practices. In the 
most different conditions federalism has established itself as a useful prin- 
ciple for welding together into one political body groups and regions of 
great diversity. Neither geography nor linguistic, racial or religious differ- 
ences have proved insurmountable obstacles to political unity. The federal 
system of government, in dividing powers between one central government 
and a number of local governments, allows for that diversity in unity which 
is so attractive a goal for human activities. 

A great proportion of world population is today living in federal states 
of one description or another, and the proportion tends to increase. In 
Asia and Africa federalism seems to be called upon to play an important 
part in the transformation of former colonial areas into self-governing | 
states. The solutions adopted or envisaged under United Nations auspices - 
in Indonesia, Libya and Eritrea are cases in point, and recently federation 
has been proposed as a solution to some of the problems with which the ~ 
British Government is faced in Central Africa.t 

With all the advantages and merits of that system go, however, in some . 
cases certain difficulties relating to the participation of the federal state 
in the development of international legal relations: The very essence and 
purpose of federation is to create.one central authority responsible for the 
conduct of the international relations of all constituent parts. “In some 
cases, it is true, federal constitutions allow the constituent parts to enter 

` into agreements with foreign countries, but only within narrow limits,’ and 


* The manuscript of this article was completed before the Proceedings of the American 
Society of International Law for 1951 became available to the author. A 

1 Central African Territories: Report of Conference on Closer Association,. London, 
Mareh 1951, Cmd. Paper No. 8233. 

2U. §. Constitution, Art. I, Sec. 10 (treaties, alliances or confederations may not be 
entered into, and agreements with foreign Powers require the consent of Congress); 
Constitution of Switzerland, Art. 9 (exceptionally, the Cantons may conclude treaties 
regarding questions of public economy, neighborship or police relations); Basie Law of 
German Federal Republic, Art. 32, par. 3 (agreements may be made in matters within 
the legislative competence of the ‘‘Lander*’ and with the consent of the Federal Gov- 
ernment). 
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in other cases ‘such powers are entirely ruled out. Even in cases: where the 
constituent parts have’ a limited treaty-making power, it is not exclusive; 
that is to say, the federal government has a concurrent competence, and in . 
most, if not all, federal states the treaty-making power of the constituent’ ` 
units is not a practical reality ; the conclusion of treaties with foreign coun- 
tries has in law or in fact become a monopoly of the federal authorities, 
In matters of internal legislation, on the other hand, the division of 
powers between central and local authorities remains a reality. It is true 
_ that strong centralistic tendencies are at work in most federal states, stimu- 
lated by economic and technical developments, but only in a few cases has 
this lead to giving the federal legislative authorities a general overriding 
legislative competence, concurring with that of the constituent units. A 
particular-phenomenon, which will not be further considered in this con- 
text, occurs in such federal states as the Soviet Union where a strongly 
centralized Party machinery counteracts the federal devolution pubodied 2 in 
the U.S.S.R. Constitution. 

A characteristic of modern development of international law is the fact 
-that many matters which immediately concern the relationship between 
states and their own citizens, rather than the relationship between states, 
have been taken up for positive regulation through international conven- 
tions. The whole field of human rights is the most striking example of 
this development. Matters which fifty years ago were regulated only by 
national law, or not regulated at all, are made the object of international 
obligations. Under Article 56 of the Charter of the United Nations, Member 
States have pledged themselves to take joint and separate action for the 
promotion of human rights, and the Universal Declaration adopted by the 
General Assembly on December 10, 1948, gives the conception of human 
rights a very wide connotation, including not only traditional civil liberties, 
but also economic, social and cultural rights. The decision of the General 
_ Assembly in December, 1950, to include these categories of rights also in 
the Covenant on Human Rights, which is to become the legally binding 
international instrument for the protection of human rights, gives added 
emphasis to the broadness of the conception. No modification of this basic 
conception was intended by the General Assembly when, at its sixth session, | 
on February 5, 1952, it resolved that two covenants on human rights should ` 
be drafted, one-relating to civil and political rights, the other to economic, 
social and cultural rights. The resolution expressly provides that the two 
- drafts should be submitted simultaneously to the General Assembly and 
should contain as many similar provisions as possible, ‘‘in order to em- 
phasize the unity of the aim in view and to ensure respect for the observance 
of human rights.’ The covenant on’ economic, social and cultural rights 
will extend its scope to the whole field of labor questions and social policy 
which for more than 30 years have been the field of activities of the Inter- 
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national Labor Gan Tt will extend its scope covisidenably further, 
comprising the fields of education and. health.? ` 

«Whatever authorities are competent in each state to bind the state 
internationally to obligations of this kind, it goes without saying that the 7 
carrying out of such provisions within individual component states cannot 
be assuréd without legislative action.. The particular problem which arises- 
in federal states, in which legislative power is divided between organs of the 
federation and organs of the constituent units, relates to those subject- 
matters which fall outside the-competence of federal legislative organs. Is- 
the federal government, because of such limitations of its legislative power, 
debarred also from undertaking international obligations in these matters? 
In the affirmative, what measures can be adopted with a view to allowing 
federal governments to play their active part in bringing these matters 
under international control? l 

This; problem has not so far been satisfactorily solved. It has ‘recently - 


occupied’ the attention of several United Nations organs without being ` 


settled.* Already at the time of the drafting of the constitution of the 
International Labor Organization in 1919, and again when that constitution - 
was revised in 1946, the same problem gave rise to certain difficulties which, 
however, were overcome by special provisions in the constitution.’ 

The gravity of the problem has always been recognized ; its solution to the 
satisfaction of federal governments is often an absolute condition of their 
participation in international measures for the protection of-human rights; 
at the Peace Conference in Paris in 1919 it was felt-at one time that a, 
failure to satisfy American preoccupations in this matter would jeopardize 
the whole scheme for setting up an international labor organization,® and 
the fate of the planned Covenant on Human Rights under United Nations 
auspices may likewise depend upon the full co-operation of federal states. 


-In the first place, the problem is of course one of constitutional law. It 
is not the purpose of this article to examine the constitutional law of the 
~ various federal states, but it will be necessary tc review the constitutional 
status of some federal states in order to see how the international problem 
arises. Attempts are sometimes made to minimize the problem by asserting 
that matters of human rights belong very largely to the field of federal 
powers. To the extent that assertion holds true, it is evident that no 


3 The Commission on Human Rights has during its seventh session drafted tentative 
texts regarding these matters, embodied in its report, U.N. Doc. E/1992, Annex I, Arts. 
19-32. : 

4 Bee Yuen-li Liang, ‘‘Colonial Clauses and Federal Cleuses in United Nations Multi- 

lateral Instruments,’’ this JOURNAL, Vol. 45 (1951), p. 108. 
_ 5James T. Shotwell (ed.), The Origins of the International Labor Organization, Vol. 
I, pp. 151 ff.; and International Labor Conference, 29th Sess., 1946, Report II (1), 
Constitutional Questions, pp. 173-186. 

-8 Shotwell, op. cit., Vol. I, p. 154. 
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problem arises; the federal state is in such circumstances in exactly the 
same position as a unitary state. 

Certainly, in most federal states, the basic civil rights and liberties are 
guaranteed by the federal constitution and are to that extent outside the 
competence of the component parts. In the United States, it is true, the 
First Amendment protects some of the fundamental freedoms against inter- 
ference by Congress only, not against interference by State legislation ; but 
Federal courts have not considered themselves excluded from invoking the 
due process clause of the 14th Amendment to review State action alleged 
to infringe such liberties as freedom of speech, freedom of religion, and 
freedom of assembly.” It is doubtful however, whether this established 
practice of federal judicial review warrants the conclusion that legislation 
defining these rights, by laying down permissible limitations, or otherwise, 
would be within the competence of Congress. When the proposed federal- 
states clause of the Draft Covenant on Human Rights was discussed in the 
United Nations General Assembly during its fifth session, the representative 
of the United States explained that the Federal Government had juris- 
diction with regard to most of the matters covered by the draft, which at 
the time comprised only civil rights and liberties, to the exclusion of eco- 
nomic and social rights. The jurisdiction of the Federal Government would 
not, however, be completely coextensive with the obligations of the proposed 
covenant. Jn a number of matters, such as procedural guarantees, freedom 
of religion, freedom of opinion, freedom of expression and information, 
right of peaceful assembly, and right of equality before the law, jurisdiction 
was divided between Federal and State authorities; in particular, remedies 
` were almost entirely in the hands of the State governments wien infringe- 
ments were committed by private persons within the confines of a State. 
With respect to other rights, such as freedom of movement and rights of 
association, the measure of Federal or State responsibility might depend 
upon the degree to which the transactions fell within the Federal Govern- 
ment’s interstate powers with regard to interstate and foreign commerce.® 

This explanation seems to be based upon the existing division of powers 
between Federal and State authorities and does not try to answer the 
question to what extent it would be possible within the present constitutional 
framework to enlarge the field of Federal jurisdiction. 

The provisions of the United States Constitution are too vague to give any 
clear guidance in the matter. Generally speaking, it may be said that 
modern trends of constitutional development in the United States, including 


t Lauterpacht, International Law and Human Rights, p. 360; Fellman, in 275 Annals 
of the American Academy of Political and Social Science (May 1951), 61 ff.; Fraenkel, 
ibid., p. 87. i 

8 U. N. General Assembly, 5th Sess., Official Records, Third Committee, p. 145. Re- 
garding freedom of the press, see also statement by the U. S. representative in the 
Committee on the Draft Convention on Freedom of Information, U.N. Doc. A/AC.42/ 
SR.23, p. 3. 
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the lines followed by the Supreme Court, are not favorable to any rigid 
maintenance of States’ powers. Considering, however, the sharp contro- 
versies raised by the proposed Federal legislation for the protection of civil 
rights, any clear-cut answer to that question can hardly be given at present. 
‘This uncertainty is even more pronounced in the field of economic, social ` 
and cultural rights. Constitutional development since the nineteen-thirties 
has certainly extended the scope of Federal powers in economic and social 
matters. It has been argued that the whole field of labor protection, as 
eovered by the activities of the International Labor Organization, is subject 
to Federal jurisdiction.? This, however, is not the official view of the - 
United States Government. Under the system of reporting instituted by ` 
the constitution of the International Labor Organization, the United States 
Government has informed the organization that such conventions as those 
regarding Night Work of Women, Night Work of Young Persons, Protection 
of Wages, Fee-Charging Employment Agencies, and Right to Organize and 
Collective Bargaining have been considered appropriate in part for action 
by the constituent States.2° Although this view may be rather cautious 
and does not go to the. extreme limits of Federal powers which might be 
approved by the Supreme Court, there can hardly be any doubt that several 
of the subject-matters dealt with in Articles 22 to 27 of the Universal 
Declaration of Human Rights and the corresponding articles of the Draft 
Covenant on Human Rights are not within traditional limits of Federal 
legislation. It may be recalled that these articles also cover such matters ‘ 
as health and education. 

Australia is an example of a federal state in which the constituent states 
have retained a rather large measure of reserved powers. When the pro- 
posed federal-states clause of. the Draft Covenant on Human Rights was 
discussed in the Third Committee of the United Nations General Assembly 
during its fifth session, the representative of Australia stated that many of 
the questions dealt with in the draft were primarily within the competence 
of the constituent states; they included such fundamental questions as 
capital punishment and judicial process, retroactive legislation and punish- 
ment, liberty of movement, freedom of speech and thought, freedom of as- 
sociation and assembly." In the field of economic and social rights the 
reserved powers of the constituent states are also relatively wide, and 

` wider than in the United States.12 Amongst the conventions adopted by 
the International Labor Conference at its 31st and 32nd sessions only one 


® Riesmann, ‘‘The American Constitution and International Labour Legislation,’ 44 
International Labour Review (1941) 123 ff., particularly at p. 172. 

10 International Labor Conference, 34th Sess., 1950, Report TIT (Pt. III), and 35th 
Sess., 1951, Report ITI (Pt. IIL). 

11 U. N. General Assembly, 5th Sess., Official Records, Third Committee, 292nd meeting, 
p. 134. 

122K, H. Bailey, ‘f Australia and the International Labour Conventions,” 54 Inter- 
national Labour Review 285 ff., particularly at pp. 298-300. 
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—the revised Migration for Employment Convention—was considered 
wholly within the competence of the Commonwealth authorities, while the 
constituent states were competent, either exclusively or in conjunction 
with the Commonwealth, with respect to the subject-matters of all other 
conventions, including those relating to the Freedom of Association and 
Right to Organize, Night Work of Women and Young Persons, and various 
maritime questions. 

In certain other federal states the constitutional structure is far more 
centralized. That applies, for instance, to most of the Latin-American 
_ federal states. The representatives of Brazil and Mexico to the Fifth 
General Assembly stated without reservation that as far as their countries 
were concerned the question of human rights was within the competence of 
federal authorities. í 


What has been said so far is sufficient to illustrate the fact that in certain 
federal states, although not in all, some of the aspects of human rights are 
not entirely within the scope of federal legislation. On the other hand, 
the power of the federal government to conclude treaties with foreign states 
is not subject to corresponding limitations. Whatever the subject-matter 
of the treaty, its negotiation and conclusion belongs to the federal govern- 
ment. There may thus well be a certain discrepancy between the power to 
regulate a subject-matter on the national level and the power to undertake 
international obligations in the same matter. Does that. mean that a federal 
government which has concluded a treaty on such a matter is debarred from 
enacting legislative measures for the purpose of giving effect to the treaty ? 
And in countries such as the United States, where a treaty, once it is prop- 
erly concluded, automatically becomes part of national law, does this dis- 
crepancy. mean that even the conclusion of the treaty is a violation of the 
constitution ? 

The significance of the problem is evident, no matter how the questions 
are answered. One alternative is to give the federal government the power 
to override rights of the constituent states by way of the treaty-making 
power, which will mean that in extreme cases the federal government can 
utilize a treaty as an expedient to make inroads upon the reserved powers of 
constituent states. Another alternative is to maintain the reserved powers 
intact and thereby render, it practically impossible to implement a treaty, 
which will mean that the federal state is excluded from participating in 
international regulation of a wide range of important social problems. 


13 International Labor Conference, 33rd Sess., Report III (Pt. III), p. 6; 34th Sess., 
Report III (Pt. III), p. 8. Concerning the position in Canada, see Lauterpacht, op. cit., 
p. 362, note 15, with references. l 

14 U. N. General Assembly, 5th Sess, Official Records, Third Committee, p. 139 
(Mexico) and p. 143 (Brazil). 

15 For a detailed analysis of the problem see K. C. Wheare, Federal Government 
(Oxford Univ. Press, 1947), pp. 178 ff., and H. W. Stoke, The Foreign Relations of the 
Federal State (The Johns Hopkins Univ. Press, 1931), pp. 103 ff. 
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Neither alternative is satisfactory. It has been argued that the latter, 
being tantamount to isolating the constituent units from the international 
community, is unacceptable from the point of view of international law. 
The objection that a federal government is constitutionally prevented from 
entering into an international obligation on a given matter should therefore 
be considered to be without any legal consequence.?® 

It is true that the modern trend of international organization and co- 
operation is seriously hampered by such a state of affairs; attempts to 
mitigate international tensions by co-ordinating and unifying social de- 


velopments of the separate national societies will be checked. As, however, > 


no state, whether federal or unitary, is under eny general obligation to 
conclude treaties on such matters, its refusal to undertake contractual obli- 
gations can hardly be deemed to be illegal, whether the pretext is drawn 
from its own constitutional system or from other factors. The obligations 
of Members of the United Nations to act jointly or separately for the pro- 
vision of economic and social well-being and respect for human rights may 
be fulfilled by other means than international contractual obligations. 
Quite different is the problem whether a federal government which has 
concluded a treaty dealing with matters in which it is not competent be- 
cause of the reserved powers of constituent states can contest the interna- 
tional validity of its obligations because of this transgression of the dividing 
line between federal and state powers. The question only arises if such 
an extension of the treaty-making power is held constitutionally invalid, 
and as this is not often the case, international practice affords few authori- 
tative contributions to a definite answer. The question has, however, been 
brought to a head with respect to the ratification of three international 
labor conventions by Canada. By a decision of the Judicial Committee of 
the Privy Council in 1937 these ratifications were held to be in violation of 
the division of legislative powers between the Provinces and the Central 
Government under Canadian constitutional law. Nevertheless, the ratifica- - 
tions are not considered vitiated from the point of view of international law. 
In the Chart of Ratifications published by the International Labor Organi- 
zation Canada is still listed as having ratified the three conventions in 
question. This result conforms to the opinion of writers, who have dealt 
with the subject; 18 and in this sense—but in this sense only—it may be 
said that international law refuses to recognize the division of powers under — 


16 Georges Scelle, 46 Recueil des Cours de l’Académie de Droit International (1933, 
IV) 396-397. See also Pitman B. Potter, ‘‘Inhibitions upon the Treaty-Making Power 
of the United States,’’ this JOURNAL, Vol. 28 (1934), pp. 456-474, at p. 470. 

17 The Hours of Work Convention, the Weekly Rest Convention, and the Minimum 
Wage-Fixing-Machinery Convention. 

18 Robert B, Stewart in this JOURNAL, Vol. 32 (1938), pp. 57-60; 42 International 
Labour Review 369, note 28, with reference to C. W. Jenks, ‘‘The Present Status of the 
Bennett Ratifications of International Labour Conventions,’’ in 15 Canadian Bar Re- 
view (1937) 464-477. 
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the constitution of a federal state as a restraint upon the treaty-making 
power of the federal government. 

No general principle of international law, however, can be adduced 
against a federal government which hesitates to conclude a treaty on the 
grounds that it is not constitutionally empowered to do so. "Whether or not 
such an excuse is justified from a juridical point of view will in many cases 
depend upon which of the above-mentioned alternatives is adopted, that is 
to say, whether or not limitations on the federal legislative power are ap- 
plied also to measures giving effect to international obligations. The answer 
depends upon the constitutional law of each federal state, and various 
solutions are possible, as it will appear from the following very brief review 
of a few important federal constitutions. 


In Canada the question was doubtful until recently. When the Labor 
Commission of the 1919 Peace Conference in Paris discussed the particular 
problem of federal states, the Canadian Minister of Justice expressed the 
opinion that Article 132 of the British North America Act settled the ques- 
tion as far as Canada was concerned. That article provides as follows: 


The Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada or of any 
Province thereof, as part of the British Empire, towards Foreign 
Coe arising under Treaties between the Empire and such Foreign 

ountries. 


Although future labor conventions would in all probability deal with 
matters upon which the power of legislation would ordinarily belong to the 
legislatures of the Provinces, Article 182 would, in the opinion of the Min- 
ister of Justice, be wide enough to confer upon the Parliament of Canada 
all the legislative power necessary or proper for performing the obligations 
of Canada under such conventions.*® 

That opinion, however, has not been upheld by later events. As early 
as 1920, when the question of ratifying the first labor conventions arose, the 
Dominion Government took the view that on a number of matters, such as 
limiting hours of work, the legislation necessary to give effect to the con- 
ventions must be enacted by the Provincial legislatures. A ‘reversal of 
earlier practice was attempted in 1933 when the Dominion Parliament ap- 
proved ratification of, and enacted legislation to give effect to, three con- 
ventions regarding Weekly Rest in Industry, Minimum Wage-Fixing Ma- 
chinery, and Hours of Work. Because of the opposition to these measures, 
based partly on the constitutional issue, an opinion was asked of the Su- 
preme Court of Canada. The Court was evenly divided on the question — 
whether the legislative acts were ultra vires of the Dominion Parliament, 
and appeal was made to the Judicial Committee of the Privy Council. 
This body took a narrow view of Article 132 of the British North America 


19 Shotwell, op. cit., Vol. I, p. 155, 
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Act, limiting its scope in accordance with the purpose it originally served 
in 1867, which was to give the Canadian Parliament authority to enact legis- 
lation necessitated by agreements concluded by the British Imperial Govern- 
ment on behalf of the Empire as a whole or of Canada as part of the Em- 
pire. The new independent treaty-making capacity conferred upon the 
Dominions in the course of the present century was held to be outside the 
scope of the article, and for the purpose of treaties concluded by the 
Dominion of Canada in her own capacity the division of legislative powers 
between the Dominion and its Provinces would have to be respected. 
‘While the ship of state now sails on larger ventures and into foreign 
waters, ‘she still retains the water-tight compartments which are an essen- 
tial part of her original structure,’’ the Judicial Committee declared. And 
the following passage of its opinion may be quoted as an almost classical 
argument for the doctrine of restricted federal powers: 


It would be remarkable that while the Dominion could not initiate 
legislation, however desirable, which affected civil rights in the Prov- 
inces, yet its Government not responsible to the Provinces, nor con- 
trolled by Provincial Parliaments need only agree with a foreign 
country to enact such legislation: and its Parliament could be forth- 
with clothed with authority to affect Provincial rights to the full extent 
of such agreement. Such a result would appear to undermine the con- 
stitutional safeguards of Provincial constitutional autonomy.”° 


The outcome of this case tended, if anything, to exacerbate controversies 
over implementation of treaties, and a Royal Commission was appointed in 
August, 1937, to investigate the problem of Dominion-Provincial relations. 
In its report, presented in 1940, the Commission recommended that the 
Provinces should give the Parliament of Canada power to implement such _ 
international labor conventions as the Government of Canada had ratified, 
or might ratify in the future. It pointed out that these conventions were ` 
the work of representatives of many countries and it was thought incon- 
ceivable that an international convention could be formulated as part of a 
colorable attempt by the Dominion to encroach upon Provincial jurisdic- 
tion. The same consideration did not apply, however, to the power to 
implement treaties between Canada and some other single country, and the 
Commission did not wish its remarks about implementation of labor con- 
ventions to be taken to apply to the more general issues of legislative 
competence to implement Canadian treaties.”* 


20 Atty. Gen. for Canada v. Atty. Gen. for Ontario, [1937] A.C. 326, L. C. Green, Inter- 
, national Law through the Cases, pp. 312-317. See also on the whole question, Robert 
B. Stewart, ‘‘Canada and International Labor Conventions,’’ this JOURNAL, Vol. 32 
(1938), pp. 36-62; K. C. Wheare, op. cit, pp. 184-186; Robert MacGregor Dawson, The ' 
Government of Canada, pp. 115-117; ncte by Norman MacKenzie in 18 British Year- 
book of International Law (1937) 172-175. 
21 Report of the Royal Commission on Dominion-Provincial Relations, Book II, p. 48; 
see ‘‘'The Rowell-Sirosis Report,’’ 42 International Labour Review (1940) 347-376, at 
pp. 370-871. ; 
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The recommendations of the Commission have not yet been followed. 
It may reasonably be assumed that the complicated and controversial nature 
of the question of. constitutional revision in Canada is one of the major 
reasons therefor. 

In Australia the position is somewhat different. By virtue of section 
51 (xxix) of the Constitution of the Commonwealth of July 9, 1900, the 
Commonwealth Parliament has the power to legislate with respect to ex- 
ternal affairs, and it is generally agreed that this power must include the 
competence to implement a treaty by legislation, even if the subject-matter 
otherwise would come within the exclusive powers of the constituent States. 
There has been some doubt about the exact scope of this additional power 
of Commonwealth legislation. It has been argued that it should be limited 
to matters which by their nature concern external relations or would be 
a legitimate subject for international agreement. In the Air Navigation 
Case, 1986, the High Court of Australia expressed the opinion that the 
‘external affairs’’ power enabled the Commonwealth Parliament to enact 
legislation to carry the Air Navigation Convention, 1919, into effect, in 
spite of the fact that the subject of intra-State aviation was otherwise ex- 
clusively within State powers. Three judges out of five held the view that 
the same would apply to any treaty, irrespective of its subject-matter. 
. They added that it could not be suggested in the case before them that 

the Commonwealth Government had concluded the treaty in bad faith 
simply with the object of extending Federal powers, and one of the judges 
expressly reserved his judgment if such a case should ever arise.” 

As a general conclusion drawn from this decision it has been said that 
for ordinary purposes of international intercourse it may now be assumed 
that the Commonwealth has full power to execute, by its own legislative 
action, any treaty entered into with other countries.” In view of the 
prominence given by the United Nations Charter to international co-opera- 
tion for the promotion and safeguarding of human rights, it would seem 

. that adherence to a convention elaborated within the United Nations frame- 
work for that purpose must be considered a legitimate and bona fide act of 
international intercourse. 

In Switzerland, a federal state with a larger measure of centralization 
than the great Anglo-Saxon federations, the problem is somewhat simpler. 
In the first place, the Federal Parliament has wider legislative powers even 
when implementation of treaties is not in question. Furthermore, any 
treaty properly concluded automatically becomes part of Swiss law, and in 
the exercise of their treaty-making power Federal authorities are not bound 


22 Rex v, Burgess, ex parte Henry (1938), 55 C.L.R. 608. Cf. K. H. Bailey, ‘‘Aus- 
tralia and the International Labour Conventions,’’ 54 International Labour Review 
(1946) 285-308, and note in 18 British Yearbook of International Law (1937) 175. 
Further, K. C. Wheare, op. cit., pp. 183-184. 

23 Note by K. H. Bailey in 18 British Yearbook of International Law (1937) 175-177. 


FEDERAL STATES AND PROTECTION OF HUMAN RIGHTS _ 205 


to respect reserved legislative powers of the Cantons. Only if a treaty 
is not self-executing, but requires special enactments for its implementation, 
must the distribution of powers between the Federation and the Cantons 
be observed. As, however, the Federal Court is precluded by the Consti- 
tution from reviewing Federal laws, there is no effective remedy against 
Federal inroads upon reserved powers of the Cantons, except the possibility 
that the Federal law may be submitted to a referendum and rejected by the 
people. As stated by one commentator: 


It would be taking an oversimplified view of the constitutional and 
political life of a people to consider that under Swiss public law the 
confederation could assume additional powers to itself by virtue of its 
right to ratify treaties. The Swiss confederation can never take over 
new legislative powers against the clearly expressed wishes of the 
sovereign people and ‘cantons.** 


Where finally the United States is concerned, Professor Quincy Wright 
has recently restated the position in this JOURNAL,” and a very brief sum- ` 
mary will therefore suffice to give the background of the international prob- 
lem. The power of the Chief Executive, with the consent of two-thirds 
of the United States Senate, to conclude treaties which automatically be- 
come national law, suspending previous Federal and State legislation with 
which it is incompatible, is generally assumed to apply also to at least 
certain of those matters which would otherwise belong to the reserved 
powers of the constituent States. 

Article 2, section 2, paragraph 2, of the United States Constitution con- 
tains no limitation in this respect. It is interesting to note that the Articles 
of Confederation of 1777, which vested the treaty-making power in Con- 
gress, expressly provided that 


no treaty of commerce shall be made whereby the legislative power of 
the respective States shall be restrained from imposing such imposts 


24 Guggenheim, Lehrbuch des Volkerrechts, Vol. I, p. 76, note 91; Giacometti, Schwet- 
zerisches Bundesstaatsrecht, p. 830. Jean Huber, Le droit de conclure des traités interna- 
tionaus (Lausanne, 1951), pp. 65-70, with references. 

25 Message of the Federal Council of Dec. 10, 1920, concerning the resolutions of the 
first session of the International Labor Conference, quoted by Seeretan, ‘‘Swiss Consti- 
tutional Problems and the I.L.0.,’’ 56 International Labour Review (1947) 1-20, at p. 5. 

26 Secretan, loc. cit., p. 19. 

27 ‘í National Courts and Human Rights—The Fujii Case,’’ this JOURNAL, Vol. 45 
(1951), pp. 62 ff. See also Edward S. Corwin, The Constitction and World Organization 
(Princeton, 1944), pp. 10 f., and The Constitution and What It Means Today (10th ed., 
1948), p. 100; Manley O. Hudson, ‘‘The Membership of the United States in the Inter- 
national Labor Organization,’’ International Conciliation, No. 309, April, 1935, pp. 129~ 
180; Harold W. Stoke, The Foreign Relations of the Federal State (Baltimore, 1931), 
pp. 105 ff.; David Riesmann, Jr., ‘‘The American Constitution and International Labor 
Legislation,’’ 44 International Labour Review (1941) 123-193; Hackworth, Digest of 
International Law, Vol. V. pp. 17-23; ©. C. Hyde, International Law (2nd ed.), Vol. 
II, pp. 1390-1401; K. C. Wheare, Federal Government, pp. 181-183. 
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and duties on foreigners as their people are subjected to, or from pro- 
hibiting the exportation or importation of any species of goods what- 
soever. i 

In the debates which preceded the final adoption of the Federal Consti- 
tution, it was pointed out that the treaty-making power under the plan of 
the Convention, compared to that of the Articles of Confederation, was 
“disembarrassed . . . of an exception under which treaties might be sub- 
stantially frustrated by regulations of the states.’’ 78 i 

Accordingly, judicial decisions from the very first days of the Federation 
have recognized that treaty provisions regarding the rights of aliens, such 
as rights to acquire, hold or dispose of movable or immovable property, 
prevail over State legislation. Im the famous Migratory Bird Case,” the 
Supreme Court went one step further and upheld Federal legislation which 
was enacted by Congress in order to give effect to a treaty with Canada for 
the protection of migratory birds, irrespective of the fact that legislation 
for such a purpose otherwise came within the reserved powers of States. 
Not only the treaty itself, but also legislative acts for its implementation are 
thus independent of the division of legislative powers between Federal and 
State authorities. i 

The question now is, How far can this doctrine be extended? Does it 
apply also to subject-matters which by traditional standards do not properly 
pertain to foreign relations? Regulation of relations between a government 
and its own citizens is a rather novel subject of international treaties, and 
it might be argued that older precedents in other fields are therefore not 
relevant. 

At the Peace Conference in 1919 when the constitution of the Interna- 
tional Labor Organization was drafted, the United States representatives . 
took the attitude that their government could not undertake to ratify 
labor conventions, the performance of which came within the competence 
of the forty-eight States, and a special clause regarding the position of 
federal states was therefore adopted.®° The subsequent decision of the 
Supreme Court in the case of Missouri v. Holland did not substantially 
affect the attitude of the United States Government, and it has been ad- 
mitted, even by those who are favorable to an extension of the Federal 
Government’s powers, that the Court would probably not have followed 
that precedent, if the Federal Government in the early nineteen thirties 
had attempted to assume control over labor matters, previously reserved 
to the States, by ratifying international labor conventions. It might then 
have been argued that labor matters were not matters of truly international ' 
concern, and the Court might have stated that the treaty-making power was 


28 Madison in The Federalist, No. XLII (Blackwell’s Political Texts, Oxford, 1948, 
p. 212). 

29 Missouri v. Holland (1920), 252 U. 8. 416. 

30 Shotwell, op. cit., Vol. I, pp. 152 ff.; Vol. IT, p. 373. 
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implicitly limited to those matters which traditionally were the eu of 
international agreement.** 

This uncertainty about the probable attitude of the Supreme Court illus- 
trates the fluidity of the. constitutional position in the United States. 
Other examples drawn from the practice of the executive branch of the 
Federal Government could be adduced to substantiate this assertion of 
fluidity. On the question of control of private manufacture of arms the ` 
United States Government initially took the position that constitutional 
limitations restrained it from undertaking treaty commitments to regulate 
such manufacture by the constituent States or by individuals. In 1932, 
however, the State Department modified its attitude and informed the 
American Delegation at the Disarmament Conference that 


the Government had reached the conclusion that the position that we 
did not have constitutional power to enter into a treaty providing for 
such control was not well taken. We believe that this Government 
could, on the basis of a treaty, exercise control of the manufacture of 
munitions. The Migratory Birds Treaty and the Narcotie Control 
Treaty and recent decisions of the Supreme Court have created new 
precedents which indicate that our reservation was not valid.®* 


Just as the control of manufacture of armaments became a proper subject 
of international treaty obligations under the League of Nations, it is safe 
to assume that in the present era of the United Nations the protection of 
human rights—civil liberties as well as economic, social and cultural rights 
—properly pertain to international relations. For the United States all 
arguments drawn from considerations of law and logic seem therefore to run 
counter to any limitation of the treaty-making power in this respect. 

What then, are, the reasons why representatives of the United States, 
supported by representatives of Australia and cther federal states in the 
same position, in various United Nations bodies insist upon the necessity 
of making special provisions for the application to federal states of con- 
ventions regarding human rights and related questions? There is hardly 
any doubt that the reasons are of a political nature, although based upon 
the constitutional structure of those states. The constituent units of a 
federal state are jealous of the growing powers of central authorities and in 
general antipathetic to the trend of centralization which is so markedly felt 
in all federal states. They represent vested interests which are jeopardized 
by any process of centralization. Historically, the constitutional system is 
a compromise between diverging tendencies, and it is only natural that 
attempts to modify the delicate balance between federal and state powers 
meet with opposition. This is the more so when the treaty-making power 
is used as an instrument to further the interests of the federal government 
under circumstances where the road is blocked to advances through ordinary 


31 Riesmann, loc. cit., at p. 155, with references. 
32 Hackworth, Digest of International Law, Vol. V, p. 21. 
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legislation. The position of the United States Senate as the traditional 
guardian of States’ rights and at the same time as a decisive element of 
the treaty-making power warrants the expectation that a treaty, the im- 
plementation of which substantially limits the reserved rights of States, 
will hardly ever be approved by the Senate for ratification, even if such 
ratification and subsequent implementation of the treaty were not likely 
to be invalidated by the courts as unconstitutional.** This is the more so 
when the treaty deals with such issues as the safeguarding of civil rights, 
which, as it has been said, strikes at the roots of the historic American po- 
litical structure.** ; 

This is the particular background in certain federal states, among which 
the United States and Australia are the most typical examples. In others, 
like Canada, the problem, as we have seen, is genuinely legal in character. 
In both cases the next problem is then whether steps should be taken on the 
international level to make it possible for states in such a position to elimi- 
nate or diminish the inconveniences resulting from their constitutional 
structure. 


Internal political obstacles to a country’s participation in interna- 
tional co-operation is no rare phenomenon, and by no means to be found 
in federal states only. International agreements often affect particular 
interests adversely, and any government may time and again have to weigh 
the advantages of ratifying a treaty against the strength of internal politi- 
cal opposition. Ratification of international labor conventions is often a 
matter of considerable controversy between opposing economic groups. 
The political structure of a non-federal state may be an obstacle to ratifica- 
tion. The European Road Convention presupposes a higher degree of 
centralization of highway administration than exists in certain countries, 
which for that reason cannot ratify the convention unconditionally without 
depriving local authorities of part of their actual responsibilities, and such 
moves towards centralization may encounter strong political opposition. 
The problems with which a federal government is faced are therefore not 
unique. Speaking about the United States, Professor Riesmann says: 


the political obstacles imposed by the constitutional framework... 
differ only in degree from the obstacles imposed in any scheme by the 
conflict between centralisation and decentralisation, between authority 


33 Riesmann, loc. cit, at pp. 187 ff.; Roger Pinto, ‘‘Le pouvoir du Sénat Américain en 
matière de traités,’’ 2 Revue Internationale de Droit Comparé (1950) 5-26, at p. 16. See 
also Phelan in Shotwell, op. cit., Vol. I, p. 156: ‘€ .. . it would have been of no use to 
have had a system under which the Federal authority, having been recognized as com- 
petent, would have refused to ratify conventions because it was reluctant to override the 
powers of domestic legislation possessed by separate states or provinces.’’ 

34 Jasper B. Shannon, ‘Political Obstacles to Civil Rights Legislation,’? Annals of the 
American Academy of Political and Social Science, May, 1951, p. 53. Cf. Roger N. 
Baldwin, ‘‘The International Outlook for Civil Rights,’’ ibid, pp. 155-161, at p. 159. 
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‘and liberty. In less dramatic form, these issues of our time appear of 
course in states which political scientists class as unitary, as well as in 
those which they class as federal." 


On this score, therefore, federal governments can hardly claim any special 
consideration for their particular problems. 

Federal states such as Canada, in which the treaty-making power is limited 
in law by the rights of constituent states, are in a somewhat different po- 
sition. As an amendment of the constitution is hardly a practical propo- 
sition in such cases, their only possibility is to ensure before ratification 
that the legislation of each separate constituent state or province is in 
conformity with the international text. This, again, is only a difference of 
degree from the position in unitary states where the government may not 
be able to ratify a treaty before legislative measures giving effect to its 
provisions have been carried through. It must be admitted, however, that 
the degree of difference is considerable. Effecting legislative acts by a 
number of provincial or state parliaments over which the federal govern- 
ment has little political authority is a far more complicated affair than 

` seeing the passage of a bill in the parliament of a unitary state. 

Considering, however, that this difference does not justify exceptional 
measures for the benefit of federal states, representatives of several coun- 
tries have taken the attitude during deliberations in United Nations organs 
that federal governments, like other governments, must solve their own 
difficulties. In the Commission on Human Rights, the representative of 
Yugoslavia, itself a federal state, has proposed the following clause as part 
of the Draft Covenant on Human Rights: 


No federal state shall ratify the present Covenant unless it has pre- 
viously ensured the application thereof throughout its territory.*® 


One of the objections which representatives of other federal states raise 
against proposals of this kind is the following: Even if the necessary legis- 
lation might be enacted in all constituent states or provinces—which is most 
unlikely to happen—the federal government is unable to ensure that state 
or provincial governments will not modify such legislation in contravention 
of the treaty. The federal government has no constitutional power to pre- 
vent such legislation and cannot therefore undertake any obligation to 
maintain the state or provincial legislation once enacted.°* 


3E 44 International Labour Review (1941) 192-193. 

3¢ Commission on Human Rights, Report of the Sixth Session (1950), U.N. Doe. E/ 
1687, Annex I, p. 21. See also observations by representatives of Pakistan, Yugoslavia 
and Denmark during debates in the Third Committee of the General Assembly, 5th Sess., 
Official Records, pp. 135, 137 and 138; and observations by representatives of Belgium, 
France, Egypt and Yugoslavia at the United Nations Conference on the Status of 
Refigees, July, 1951, U. N. Docs. A/Conf, 2/SR. 30 and 31. . 

37 Representative of Canada, U. N. General Assembly, 5th Sess., Official Records, Third 
Committee, p. 136; Norman MacKenzie in 18 British Yearbook of International Law 
(1937) 174; Shotwell, op. cit., Vol. IX, p. 363. 
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This objection, which at first sight may appear to carry some weight, is 
hardly convincing on closer consideration. In the first place, unitary states 
face a similar difficulty, since the treaty-making branch of the government 
may be unable to prevent the legislature from repealing previously enacted 
legislation. Furthermore, it is a generally accepted principle of interna- 
tional law that a federal state is responsible for the conduct of its constituent 
states and cannot evade that responsibility by alleging that its constitu- 
tional powers of control over these states are inadequate to enable it to en- 
force compliance with international obligations.** It is quite immaterial 
whether these obligations rest on written or unwritten rules of international 
law. If a state or provincial legislature enacts legislation in violation of 
international law, the federal government can be held responsible, whether 
the relevant international rule is embodied in a treaty or is part of custom- 
ary law. Nobody would assert that a federal government for that reason 
would have to reject being bound by customary law, and the objection 
against undertaking treaty obligations is equally invalid from a juridical 
point of view. 

The real objection to the proposal of Yugoslavia is of course that it does 
not, like proposals made by other states, allow federal states a different 
status from unitary states under particular treaties, that is to say, allow 
them to become parties to a treaty without having the same obligations as 
other contracting parties. Once this is realized, it also becomes clear that 
the problem cannot be settled by the federal states between themselves 
without taking the interests of other states into consideration. One of the 
basic elements of international relations is reciprocity, and that is true 
also of measures for the international protection of human rights. The 
chief motivating factor for any government which undertakes international 
obligations in this respect is that other governments will be subject to the 
same obligations. This is even more so when some system of international 
supervision is attached to the treaty, like the machinery of the International 
Labor Organization, or the proposed measures of implementation forming 
part of the Draft Covenant on Human Rights. Under Article 52 of the 
latest draft, complaints by one state party to the Covenant against another 
state party for not giving effect to a provision of the Covenant may, after 
negotiations between the parties, be referred to a permanent committee for ` 
consideration. This provision has often been criticized on the ground that 
it will tend to make the protection of human rights a matter of power 


38 Oppenheim, International Law (6th ed.), Vol. I, p. 308; C. C. Hyde, International 
Law (2nd ed.), Vol. II, p. 949; Hackworth, Digest of International Law, Vol. V, pp. 
593-597; Guggenheim, op. cit., Vol. I, p. 277; Harvard Research in International Law, 
Draft Convention on Responsibility of States, 1929, Art. 3, this JOURNAL, Spec. Supp., 
Vol. 23 (1929), p. 145; League of Nations, Conference for the Codification of Inter- 
national Law, Bases of Discussion, Vol. III, pp. 121-124 (1929.V.3). 

39 Commission on Human Rights, Report of Seventh Session, U.N. Doc. B/1992, 
Annex I, 
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polities. However that may be, it is evident that no state will readily 
submit to such a system of implementation unless it is certain that a com- 
plaining party cannot hide behind a shield of immunity. 

On the other hand it is equally evident that there is a considerable interest 
in giving the substantive obligations under the Covenant the largest possible 
extension. The purpose of the Covenant will be the better furthered, the 
greater a portion of the world’s population is brought under its provisions. 
If federal states only have the choice between accepting the Covenant as a 
whole or not accepting any part of it, they will for constitutional or political 
reasons, as explained above, most likely decline acceptance. This is highly 
unsatisfactory from an international point of view, and it may be considered 
a lesser evil to allow federal states to become parties to the Covenant in 
respect of those provisions only to which effect can be given by the federal 
government itself.* 

Considerations like these were probably foremost in the minds of many 
delegates to the Fifth Assembly, where the problem was discussed in the 
Third Committee. The Commission on Human Rights had not had time 
to deal with a number of different proposals for a federal-states clause in the 
Draft Covenant, and the Economic and Social Council had asked the Gen- 
eral Assembly for a political decision on the question of including such a 
clause in the draft. The General Assembly resolved that the Commission 
on Human Rights should be asked 


to study a federal stete article and to prepare, for the consideration of 
the General Assembly at its sixth session, reeommendations which will 
have as their purpose the securing of the maximum extension of the 
Covenant to the constituent units of federal states, and the meeting of 
the constitutional problems of federal states.** 

The resolution adopted by the General Assembly indicates the desira- 
bility of not identifying the position of federal states with that of unitary 
states. Although valid arguments may be adduced, and in fact were ad- 
duced, against this thesis during the debates of the committee, the follow- 
ing observations will take it for granted. The problem is then to find a 
solution which fulfills the declared purpose and conforms to established . 
legal tradition in international affairs. The Commission on Human Rights 
has not so far exhausted the discussion of that problem. During its seventh — 
session no time was left efter the lengthy deliberations on economic, social 
and cultural rights. Other United Nations bodies have from time to time 
discussed the problem,‘ Sut no clear-cut conclusions have so far emerged. 


40 Similar considerations were expressed by the U. S. representative in the Fourth 
General Assembly during discussions relating to the Convention on the Suppression of the 
Traffic in Persons, Official Records, Sixth Committee, 201st meeting, par. 88, 

41 Resolution 421 (V) C, par. 5, of Dec. 4, 1950, General Assembly, 5th Sess., Official 
Records, Supp. No. 20 (4/1775), p. 42. 

42 A useful survey was prepared by the Secretariat in June, 1950 (U.N. Doe, E/1721), 
pp. 2-13. Cf. also Yuen-li Liang in this JOURNAL, Vol. 45 (1951), pp. 108 ff. 
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In some cases it has been decided to treat federal states on an equal footing 
with unitary states; in other cases the question has been left in suspense.*® 
Only in one particular instance of limited scope has a ‘‘federal clause’’ 
been adopted and inserted in a convention, namely, the Convention of July 
28, 1951, Relating to the Status of Refugees (Article 41). 

In the debate on the problem, reference is often made to Article 19, 
paragraph 7, of the constitution of the International Labor Organization, 
which determines the obligations of federal states with respect to conven- 
tions and recommendations adopted by the International Labor Conference. 
This paragraph is often considered as a guiding precedent which should be 
followed in respect of other international conventions also,‘ and it may 
therefore be useful briefly to examine the scope and significance of that 
article. 

As will be recalled, the founders of the International Labor Organization 
took as their point of departure the idea that the international rule-making 
process by way of freely concluded treaties between sovereign states was in- 
adequate in labor questions, and that a legislative process therefore had to be 
devised; proposals were made to the effect that member states should be 
obliged to ratify and give effect to conventions adopted by the International 
Labor Conference and not disapproved by the national legislatures. The 
text finally adopted was less far-reaching; the obligations of member states 
consisted in submitting conventions to the competent authorities for the 
enactment of legislation or other action, and only if these authorities con- 
sented, should the formal ratification of the convention take place. Fur- 
thermore, it was provided that the conference might adopt recommenda- 
tions which should likewise be submitted to the competent national authori- 
ties, but with respect to which no question of ratification arose. Finally, 
federal states the treaty-making power of which was limited in labor matters 
should be free to treat as a recommendation only a draft convention to which 
such limitations applied.** 

These rules operated for twenty years; when the constitution of the Inter- 
national Labor Organization was revised at the end of the second World 
War, they were reconsidered. The disparity in obligations between federal 
and unitary states had been felt more keenly as the activities of the organi- 
zation had extended and conventions had progressively raised the level of 
labor protection. The delegation of the I.L.O. conference, which in 1945 
was entrusted with the task of reviewing the constitution, states in its re- 
port that 


it is only natural that unitary states, whose competitive power may be 
adversely affected by the ratifications of these higher-level conventions, 


43 E.g., Report of the Committee on the Draft Convention on Freedom of Information, 
U.N, Doc. A/AC 42/7, p. 46. 

44 H.g., Observations of the United States representatives, U. N. General Assembly, 
4th Bess., Official Records, Sixth Committee, 201st meeting, p. 405, and 5th Sess., Third 
‘Committee, p. 134. 45 Shotwell, op. cit., Vol. I, pp. 145-163. 
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may have hesitated to ratify them and to undertake obligations increas- 
ing their costs of production, while federal States are not subject to 
comparable obligations.** 


On the other hand, federal states had an equal vote with unitary states 
at the international labor-conferences where conventions were drafted and 
adopted and were thus able to influence the contents of conventions to be 
ratified by unitary states only. The accession of the United States to the 
International Labor Organization in 1984 had perhaps made the problem 
particularly acute; out of 67 conventions adopted by the International 
Labor Conference up to 1939, that important industrial Power had ratified 
only five. i 

As the outcome of the deliberations a revised text of Article 19, para- 
graph 7, of the I.L.O. corstitution was adopted in 1946 as part of the In- 
strument of Amendment, 1946, which came into force on April 20, 1948. 
Under the new provisions the disparity in obligations between federal and 
non-federal states are not eliminated, but somewhat reduced. In respect 
of conventions which the federal government regards as appropriate for 
action by the constituent states, it shall- make effective arrangements for 
their reference to appropriate state authorities for the enactment of legis- 
lation; it shall promote cc-ordinated action within the federal state to give 
effect to the convention; and it shall inform the International Labor Organi- 
zation of the steps taken and report on the law and practice of the federa- 
tion and the constituent states. 

Although these provisions do not exclude a federal government from 
ratifying such a convention once the constituent states have given effect to 


it, no federal government is obliged to take steps-with a view to ratification, ` 


and for all practical purposes it may be said that the procedure under Ar- 
ticle 19, paragraph 7, is a substitute for ratification. Up to March 1, 1951, 
the United States had only ratified six conventions out of 98, five of them 
dealing with maritime matters and the sixth of a purely formal character 
(Final Articles Revision Convention, 1946). 

The International Labor Organization has thus found a formula which 
permits federal states to participate in international co-operation and follow 
directives laid down in international conventions to the extent their political 
structure so allows, without, however, becoming legally bound, on an equal ` 
footing with other states, to give effect to the provisions of such conven- 
tions. Ratification, whick is the legal act by which unitary states accept 
a convention as legally binding, is not envisaged on the part of the federal 
states. - l 


In other fields of international co-operation federal states have expressed 
their desire to ratify conventions, although they are not in a position to give 
full effect to their provisions. Ratification as such is considered as a sym- 


46 International Labor Conference, 29th Session, 1946, Report II (1), Reports of the 
Conference Delegation on Constitutional Questions, p. 178. 
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bolic act which proves the readiness of the ratifying government to co- 
operate with other governments for attaining specific objects. Further- 
more, only by becoming a party to a convention through ratification will a 
federal government be entitled to whatever rights the convention provides, 
such as the right to complain against other states parties for not observing 
the rules laid down by the convention. Finally, ratification is not without 
a certain propaganda value. The low figures of ratifications by federal 
states appearing in the I.L.O. charts of ratifications may be used against 
the states concerned, although it is true that these figures do not always 
reflect the real position of federal states which often have standards equal 
to or higher than those laid down in the conventions.*? 

For these reasons representatives of federal states have proposed that the 
future Covenant on Human Rights should contain a clause allowing them 
to ratify the Covenant, although they could not undertake to give effect to 
those provisions which call for action by the constituent states. Various 
formulas have been suggested, the common feature of which is that ratifica- 
tion by federal states will not constitute a legal obligation to observe the 
convention, insofar as its provisions fall under the reserved powers of the 
constituent states. 

From the point of view of international law in general such clauses give 
rise to serious objections of principle. Respect for contracted obligations 
in relations between states requires that a treaty or convention, once in 
force, be scrupulously observed by the parties. If it is admitted that some 
states parties, even for valid reasons, are not bound to observe the stipu- 
lated obligations, the door is opened to many kinds of excuses for not giving 
effect to the convention. All too often governments are inclined to consider 
their treaty obligations lightheartedly, and ineffective ratifications repre- 
sent a real danger to the authority of international law.** A clause which 
leaves it to the discretion of a government not to give full effect to a con- 
vention should therefore not be lightly accepted. 

Much thought has been given to this problem. At its second session the 
United Nations Commission on Human Rights adopted a proposal the rele- 
vant part of which is worded as follows: 


In respect of articles which the federal government regards as ap- 
propriate under its constitutional system, in whole or in part, for action 
by the constituent States, Provinces or Cantons, the federal government 


47 Ibid., p. 177. 

48 Cf. the following observations of an I.L.O. Committee of Experts on the Application 
of Conventions: ‘f ... no ratification at all is infinitely preferable to a ratification to 
which effect is not given both by any necessary legislation and in practical application. 
An ineffective ratification not only fails to raise or stabilise basic labour conditions but 
it undermines respect for international obligations solemnly undertaken, reduces respect 
for international good faith, is unfair to States which respect their obligations and deters 
such States from undertaking further ratifications, thereby materially reducing social 
progress.’’ Int, Labor Conf., 3ist Session, 1948, Report III, Appendix, p. 8. 
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shall bring such provisions, with a favourable recommendation, to the 
notice of the appropriate authorities of the States, Provinces or 
Cantons.** 


Against this wording it was objected that it left too wide a measure of 
appreciation to the federal government itself, without allowing other gov- 
ernments to call in questicn the correctness of the decision reached by the 
_ federal government. To meet this objection the delegate of India sub- 
mitted a proposal according to which the words ‘‘which the federal gov- 
ernment regards . . . etc.'’ should be replaced by ‘‘the implementation of 
which is under the constitution of the federal state, wholly or in part, 
within the jurisdiction of the constituent units . . . ’’ ete.®° It would re- 
sult that the construction and application of the relevant provisions of the 
constitution would be subject to the control of other contracting parties as 
part of their general rights to supervise the application of the convention. 
The United States was not able to accept this wording, but modified its 
original proposal to read ‘f. . . articles which are determined in accordance 
with the constitutional processes of that state to be appropriate, in whole or 
in part, for action by the constituent states . . .”’ ete.® 

The implication of this proposal seems to be that it is not necessarily the 
executive branch of the federal government which is the sole authority for 
interpreting the federal constitution. In countries where the supreme 
judiciary organ is competent to determine the delicate borderline between 
federal and state powers, a decision by that organ may extend or contract 
the scope of the international obligations assumed by the federal state. Un- 
der this formula, however, it is still left to a single contracting party to de- 
_ termine, by one organ or the other, the extent of its own obligations. 

As it has been indicated above, the constitutional power in a number of 
federal states is rather uncertain and fluid, and the competent ‘national 
authorities may often entertain doubts regarding the exact scope of federal 
powers. Under such circumstances it would hardly appear in conformity 
with the present stage of development in international law if other con- 
tracting parties disputed the correctness of an interpretation given to a 
national constitution by a competent organ acting in good faith. Every- 
thing considered, this part of the proposal may therefore be accepted as 


49 Economic and Social Council, Official Records, 6th Sess., Supp. No. 1 (U.N. Doe. 
E/600): Commission on Human Rights, Report on the Second Session, p. 29. 

50 ECOSOC, Official Records, 9th Sess., Supp. No. 10 (U.N. Doc. E/1371): Report of 
the Fifth Session of the Commission on Human Rights, p. 26. 

51 Ibid., 11th Sess., Supp. No. 5, Report of the Sixth Session of the Commission on 
Human Rights (U.N. Doc. B/1681), p. 21. See also James Simsarian in this JOURNAL, 
Vol. 45 (1951), p. 175. The federal clause inserted as Art. 41 in the Convention of July 
28, 1951, Relating to the Status of Refugees seems to have a similar scope. Cf. the 
words ‘‘With respect to those articles of this convention that come within the legislative 
jurisdiction of the constituent States ...’’ etc. See also the observations of the U. K. 
delegate at the U. N. Conference on the Status of Refugees, A/Conf.2/SR.30. 
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reasonable, and it may be pointed out that it is stricter than the correspond- 
ing provision of the I.L.O. constitution, Article 19, paragraph 7, which 
uses the words ‘‘conventions . . . which the federal government regards as 
appropriate... .’’ l 

It remains, however, a fact that other contracting parties would be left in 
ignorance about the obligations of a federal state and thereby also about their 
own rights in relation to such a state. Proposals have been made by repre- 
sentatives of the United Kingdom to overcome this difficulty. At the fifth 
session of the Commission on Human Rights an additional paragraph was 
proposed to the effect that a federal state party to the Covenant should, at 
the request of another state party, report-what effect had been given to the 
provisions of the Covenant by the governments of the constituent states fol- 
lowing the recommendations made by the federal government."* The scope 
of this proposal was explained in narrow terms by the United Kingdom dele- 
gate at the Fifth General Assembly, when he stated that a request asen- 
visaged would not be presented unless a party to the Covenant had reason to 
believe that a federal state was seeking to evade its obligations by invoking 
a provision of its own constitution.® 

Understood in this limited sense, the proposal would not give other states 
the knowledge to which they are legitimately entitled under all circum- 
` stances, even if the federal state did not attempt to evade its obligations. 
Another British proposal, presented at the sixth session of the Commission 
on Human Rights, goes somewhat further. It provides that the federal 
state ‘‘informs the Secretary-General of the United Nations when the laws 
of any constituent state, province or canton give effect fully to the pro- 
visions of the Covenant which lie within its jurisdictional sphere.’’** The 
defect of this proposal is that information is only to be supplied at the 
moment when full effect is given to the provisions of the Covenant. Prior 
to that no information is required, and other contracting states will, in 
particular, lack official knowledge about the basic point, namely, which 
provisions fall within the reserved powers of the constituent states. 

Another suggestion which is more in harmony with traditional con- 
ceptions of treaty obligations, and which seems to be adequate from the 
point of view of federal states, has been made by Professor Lauterpacht in 
his monumental work, International Law and Human Rights. He suggests 
an unqualified convention subject to the possibility of a reservation open 
to federal states permitting them to declare themselves exempted for a 


_ 52 Report of Fifth Session (Doc, E/1871), p. 26. At the U., N. Conference on the 
Status of Refugees a similar provision was adopted upon the proposal of the U. K. 
representative (A/Conf.2/97). See Article 41(¢) of the Convention of July 28, 1951, 
Relating to the Status of Refugees. : 

53 Official Records, Third Committee, p. 137. 

54 Report of the Sixth Session, p. 21. 
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limited period from the obligations under the Covenant insofar as they 
fall within the jurisdiction of the constituent states.°* 

This idea was taken up by the-representative of Denmark at the seventh 
session of the Commission on Human Rights. He proposed an article of 
the. Covenant which wouid authorize a federal government to make a 
reservation in respect of any provision of the Covenant to the extent that 
the application of such provision would fall within the exclusive jurisdiction 
of constituent states. At the same time the federal government should 
recommend to the constituent states that they take any necessary steps to 
give full effect to the provisions, and should also, for the information of 
other contracting parties, make a brief statement as to the legal situation 
in constituent states with regard to these provisions. Finally, it was pro- 
posed that a federal government, to the extent it maintains its reservation, 
should be debarred from invoking the relevant provisions of the Covenant 
against other states parties.°° The background is, of course, the special 
machinery set up under the Covenant for dealing with complaints against 
states parties for violations of the Covenant. 

This proposal, while allowing federal states to limit their obligations 
under the Covenant according to their constitutional needs, at the same 
time seems to assure the greatest possible amount of reciprocity between the 
states parties. As stated in an explanatory note, it would not seem fair 
that a federal state which, because of a reservation, was immune to com- 
plaints regarding violations of a specific provision of the Covenant should 
itself be able to make such complaints against other states. 

The basic purpose of giving the ‘‘federal-states clause’’ the form of a reser- 
vations clause seems to be that in this way only will parties to the Covenant 
be certain about their mutual rights and obligations. Whatever doubts 
may exist as to the proper rules of international law regarding reservations 
to multilateral international conventions, there is no doubt that reservations 
expressly provided for in she convention itself can be validly made. 


The merits and demerits of these various proposals remain to be thor- 
oughly considered by the competent United Nations organs. It is a prob- 
lem which in the past has aroused a certain amount of passion. One repre- 
sentative in the General Assembly intimated that advocates of the federal 
clause had hidden motives, and others stated more bluntly that racial 
problems in the United States were the real issue.*7 It goes without saying 
that the debate is not merely academic but inspired by very real, practical 
considerations, which may not always be consonant with the aims pursued 
under international action for the promotion of human rights. The consti- 


55 Op. cit., p. 363. 
56 U.N. Doc. E/CN.4/636; see also Doe. E/1992, Annex VI, A.V. (p. 127). 
57 General Assembly, 5th Sess., Official Records, Third Committee, pp. 139, 141-142. . 


218 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tutional structure of a country will.always protect interests of one kind or 
another, and it is natural that advocates of such interests lose no argument 
when that structure is being subjected to outside pressure. The federal 
system of government is particularly ill adapted to international co-opera- 
tion, and comprehensive adjustments will have to be made in times to come. 
The sharpness of the debate on the federal-states clause in treaties for the 
protection of human rights is symptomatic of the growing-pains from which 
the international community is suffering. Only by mutual comprehension 
and confidence can these pains be relieved. 


THE PROBLEM OF THE COMPULSORY JURISDICTION 
OF THE WORLD COURT 


By Ruru C. Lawson 
Associate Professor of Political Science, Mount Holyoke College 


. It. can be argued that with regard to the paramount problem of the 
twentieth century, the establishment of effective international institutions 
for the achievement of peace and justice, the development of perhaps the most 
far-reaching significance has occurred in the judicial field. This is perhaps 
as it should be, for peace and justice are indubitably the result of a legal 
order impartially administered by competent judges. The establishment of 
a World Court, permanently in session and acting impartially on disputes 
capable of settlement by the application of legal principles, was a note- 
worthy event achieved only thirty years ago after long but persistent effort. 
Endowment of that institution with power to take jurisdiction over certain 
disputes, when referred by one party only, marked a long step forward on 
the road to effective world political organization. The Court has, moreover, 
repeatedly exercised this power during the period of its existence” It 
comes therefore as something of a shock to observe the confusion, error and 
general lack of clarity thet characterize much of the discussion of this im- 
portant development, This article is an attempt to focus attention on the 
meaning and significance of the World Court’s compulsory jurisdiction. 
It is concerned only indirectly with the extension of this jurisdiction. 

Article 36 in“both Statutes of the Court is the basic text for discussion 
of the subject. At the outset, it must be noted that while there are two 
Statutes and, technically, two Courts with slightly differing names, the 
present Court is heavily indebted to its predecessor in Statute, Rules, 
organization and jurisprudence. This is nowhere truer than with regard 
to the matter of compulsory jurisdiction. Looked at’ in the large, there 
is much justification for referring to both institutions collectively as the 
World Court.* 

It is generally acknowledged that in the setting up of the Court in 1920 
and in the preparation of the new Statute in 1945 a principal issue con- 
cerned the Court’s jurisdiction, and that in this connection the chief prob- 
lem was that of compulsory jurisdiction. It is well known that a partiàl 
solution was found on both occasiozis in provision fr later optional accept- 





. 1 Among authorities who do so may be cited M. O. Hudson, whose latest annual re- 
view of the work of the Court in this JOURNAL, Vol. 46 (1952), pp. 1-39, appears 
under the title, ‘‘The Thirtieth Year of the World Court.’’ 
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ance by states of a broad compulsory jurisdiction as defined in paragraph 23 __ 
of Article 36: eS 
eee — 

The states parties to the present Statute may at any time declare that 
they recognize as compulsory ipso facto and without special agreement, 
in relation to any other state accepting the same obligation, the jurisdic- 
tion of the Court in all legal disputes concerning: 


a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact, which, if established, would constitute a 
breach of an international obligation ; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation.” 


It is less clearly recognized that another aspect of the solution found by 
the authors of the Statute in 1920 was incorporated in paragraph 1 of the 
same article: 


The jurisdiction of the Court comprises .. . all matters specially 
provided for in .. . treaties and conventions in force. 


This opened the way to the equally optional acceptance by states of com- 
pulsory jurisdiction through the conclusion of specific treaties providing 
for reference of future disputes to the Court. The above clause in para- 
graph 1 was continued in 1945 without discussion of its significance.’ 

Finally, it is more often than not overlooked that both in 1920 and in 
1945 the framers provided in the Statutes themselves for an indispensable - 
aspect of compulsory jurisdiction in making explicit the power of the 
Court to decide the matter in two important sets of circumstances: 


(1) Article 53 of both Statutes: . 


1. Whenever one of the parties does not appear before the Court, or 
fails to defend its case, the other party may call upon the Court to 
decide in favor of its claim. . 

2. The Court must, before doing so, satisfy itself . .. that it has 
jurisdiction in accordance with Articles 36 and 387... . 


(2) Article 36, paragraph 4, of the old Statute, which was continued un- 
changed as paragraph 6 of the same article in the new Statute: 


2 Quoted from the text of the new Statute which is virtually identical with the same 
paragraph in the old Statute. Further considerations to govern the making of declara- 
tions are elaborated in par. 3, Art. 36, of the old Statute and in pars. 3~4 of the same 
article in the new Statute. i ; 

3 Insertion of the words, ‘‘in the Charter of the United Nations or,’’ after ‘‘ provided 
for’’ in par. 1 in 1945 does not add to the jurisdiction of the Court since the Charter, as 
finally drafted, ‘‘specially provided for’’ no ‘‘matters’’ within the jurisdiction of the 
Court. The insertion is essentially superfluous in any event, inasmuch as the Charter, a 
treaty, is covered by the paragraph in its original form. See also UNCIO Does., 
Vol. 14, p. 841, and Vol. 13, p. 284, and infra, note 76. 
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In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court.* 


Discussion of compulsory jurisdiction without an attempt to define the 
term or explain the nature of the phenomenon is more common than other- 
wise. Officially and unofficially, the term is used with a variety of mean- 
ings. As used in this article, compulsory jurisdiction means the power 
of a court to decide whether cases unilaterally referred, pursuant to a pre- 
vious commitment and without the ad hoc consent of the respondent, come 
within its jurisdiction and, if so, to act upon such cases even over the ob- 
jection of the respondent. In the discussion of compulsory jurisdiction as 
it relates to the World Court especial emphasis will be put upon the nature 
of the prior obligation to submit certain disputes, the method of unilateral 
reference, and the power of the Court to decide questions of jurisdiction. 


THe Nature oF THE PRIOR OBLIGATION 


Compulsory jurisdiction has emerged in the evolution of the international 
judicial process as a means of overcoming the difficulties attendant upon 
the reference of disputes to tribunals by ad hoc agreements. Its nature 
can be understood only against the background of the development of, 
obligatory (or compulsory) arbitration, that is, arbitration taking place as 
a result of prior obligations assumed by states to arbitrate all or certain 
classes of disputes that might arise in the future. Such commitments, 
made in general arbitration treaties or by the insertion of compromissory 
clauses in treaties on any subject, grew spectacularly in number during the 
past century.” With rare exceptions, however, they were confined to bi- 
partite treaties and hedged about with reservations susceptible of broad in- 
terpretation. Furthermore, commitments for obligatory arbitration did not 
escape the weakness of arbitral procedure as commonly practiced. The 
general requirement of some measure of ad hoc agreement among disputants 
in order to inaugurate arbitration gave each party opportunity to interpret 
for itself the general arbitration treaty or compromissory clause in question, 
with the result that if either party held the commitment to arbitrate not 
applicable to a given dispute, no arbitration could ordinarily take place. 
It is not surprising, therefore, that the practical application of these arbitral 
commitments has been slight in relation to their number and that men have 


4The writer is indebted to Ellen Deborah Ellis, Professor Emeritus of Political 
Science at Mount Holyoke College, for calling her attention to the significance of the 
first and last paragraphs of Art. 36 in connection with the compulsory jurisdiction of 
the Court. 

5 See H. M. Cory, Compulsory Arbitration of International Disputes (New York, 1932) ; 
and for texts of many, League cf Nations, Arbitration and Security—Systematic Survey 
of the Arbitration Conventions and Treaties of Mutual Security Deposited with the 
League of Nations (2nd ed., 1927); and United Nations, Systematic Survey of Treaties 
for the Pacific Settlement of International Disputes 1928-1948 (1948). ` 
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aspired towards more effective procedures of peaceful settlement. One 
series of efforts has attempted to strengthen arbitral procedures by putting 
preparation of the compromis in the hands of third parties ë and by over- 
coming the necessity for action by the disputants in order to constitute: 
arbitral tribunals.” Not much has been achieved in practice, however, along 
these lines. It remains a fact thai the difficulties of making practical use 
of arbitration still persist in large part. 

A more effective effort has been the development, in connection with the 
World Court, of obligatory (or compulsory) judicial settlement (or ad- 
judication) ; that is, judicial settlement taking place as a result of commit- 
ments-for its use made prior to the occurrence of actual disputes.2 Some 
such commitments have been undertaken in general treaties of pacific settle- 
ment and in compromissory clauses making the Court competent to decide 
eases arising under them. This method, analogous to that with which 
the world became familiar in the case of obligatory arbitration, was made 
- applicable to the Court in paragraph 1 of Article 36 of each-Statute. But, 
because, in contrast to arbitration, international judicial settlement involves 
the reference of disputes to a court already established, it was possible also to 
provide in the Statutes (Article 36, paragraphs 2 and 3 in the old Statute, 
paragraphs 2—4 in the new) special procedures for the making of unilateral 

declarations carrying with them commitments for the judicial settlement of 
` certain categories of future disputes. Such commitments for reference to 
the Court of certain classes of future disputes-might theoretically have 
been included in the Statutes themselves, and judicial settlement of these 
disputes thereby made obligatory. It has not, however, been possible as yet 
for states to agree to do this. Hence the ‘‘optional’’ character under the 


6 In such arrangements it generally continued to be necessary for both disputants to 
act in order to establish the tribunal. See Arts, 53-54 and Chapter 4 of the 1907 
Hague Convention for.the Pacifie Settlement of International Disputes, in J. B. Scott 
(ed.), The Hague Court Reports (New York, 1916), pp. lxxiii and lxxv, and in this Jour- 
NAL, Supp., Vol. 2 (1908), pp. 65-67, 76; for excerpts from treaties modeled on these 
provisions, see United Nations, op. cit., pp. 79-89. 

7 It is not without interest that this development in obligatory arbitration has in 
largest part been made possible by the existence of the World Court. See United 
Nations, op. cit., pp. 100-103. 

8 The precedent of the Central American Court of Justice should not be ignored. See 
Arts. 1, 2 and 22 of the convention establishing the court, this JOURNAL, Supp., loc. cit., 
pp. 231-232, 240. 

® This was favored by the Advisory Committee of Jurists in 1920 but rejected by the 
Council of the League of Nations; see Arts. 33-34 of the draft prepared by the Jurists, 
Permanent Court of International Justice, Advisory Committee of Jurists, Procès- 
Verbauz ... (The Hague, 1920), pp. 679-680. It was also provided in one of the 
alternate texts of Art. 36 submitted by the United Nations Committee of Jurists to the 
San Francisco Conference; see UNCIO Docs., Vol. 14, pp. 841-842. Both in the Com- 
mittee of Jurists and in Committee IV/1 and its Subcommittee D at San Francisco 
there was majority support for the broadening of the compulsory jurisdiction of the 
Court by making its acceptance automatic on adherence to the Statute. Opposition of 
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Statutes of all commitments for judicial settlement thus far undertaken 
prior to actual disputes. Whether made by treaty or by unilateral declara- 
tion, the commitments do not differ in their essential nature. The resulting 
obligation to refer certain classes of disputes to the Court is derived in both 
instances from the consent of states freely given apart from the conclusion 
of the Statutes. i 

All of these commitments have commonly been qualified and thus re- 
stricted in scope. It has not, however, been the practice of states to limit 
them further by requiring ad hoc agreement of the disputants for the in- 
auguration of judicial settlement in a given case, although this is theoreti- 
cally possible.*° On the contrary, the existence of a permanent Interna- 
. tional Court has made possible the unilateral reference of cases alleged 
to come within the scope of ‘‘treaties and conventions in force’’ and of 
declarations made under paragraph 2. It has also made it possible to em- 
power the Court itself to determine whether such cases come within its 
jurisdiction, should the parties disagree on this point, with the result that 
if the Court finds that it has jurisdiction, it takes such cases for decision. 
_The existence of obligations to submit disputes to the Court, created and 
consented to in arrangements made prior to particular cases, is the essen- 
tial basis of the exercise of compulsory jurisdiction by the Court. 

Examination of the records of the 1920 Advisory Committee of Jurists 
and of Committee Three of the First Assembly and its Subcommittee 
points to the conclusion that the drafters of the Statute faced the question 
of a compulsory jurisdiction for the Court bearing in mind the experience of 
obligatory arbitration, and that, therefore, in what finally became paragraph 
1 of Article 36, they were providing for continuation under the Court of a 
method familiar in the making of arbitral commitments. The Advisory 
Committee of Jurists saw that states could be expected to continue the 
practice of concluding treaties for the pacific settlement of disputes, pro- 
viding in them for the reference of disputes to the Court after its establish- 
ment. Articles 33 and 34 of their draft made provision for unilateral ref- 
erence to the Court under certain conditions of ‘‘disputes of any kind 
which may be submitted to it by a general or particular convention between 
the parties,’’ as well as for ‘‘cases of a legal nature’’ broadly defined. In 


the United States and the Sovie; Union was determining, however. UNCIO Docs., Vol. 
18, pp. 890-392, 557-559, and Vol. 14, p. 840. . 

10 Ad hoc agreements may actually be used under such circumstances or = aaant 
with partial success, e.g., the Borchgrave Case, P.C.I.J., Series A/B, No. 72; Colombian- 
Peruvian Asylum Case, I.C.J. Reports, 1950, pp. 267-268. 

11 Procès-Verbaug, pp. 679-6£0. Baron Descamps, President of the Advisory Com- 
mittee, at its concluding session interpreted the Committee’s work on this part of the 
Statute as having been ‘f. . . directed towards the achievement of . . . the introduction 
of a system of compulsory jurisdiction in disputes of a legal nature which should also 
be applicable to all other cases in so far as they may be covered by general or particular 
conventions between the parties.’? Ibid. p. 754. See also pp. 227, 238, 252-254, 261, 
726-727, 
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the Subcommittee of Committee Three the former idea was incorporated 
in Article 33 of the Subeommittee’s draft in precisely the phraseology now 
found in Article 36, paragraph 1, of the Statute.* M. Fromageot inter- 
preted this to mean ‘‘. . . disputes referred by virtue of a convention. . .°.’’ 
He continued : 


. conventions to the same effect already in existence covered quite 
a wide field, within which the jurisdiction of the Court was to be com- 
pulsory. They covered questions of labour, transit, minorities and 
air navigation. 


The last is a point of great importance if the association of compulsory 
jurisdiction with ‘‘treaties and conventions’’ is to be fully understood. 
For the method which states had practiced in arrangements for obligatory 
arbitration had already been used in the 1919 Peace Treaties, before the 
Statute was drafted, to confer jurisdiction on the tribunal to be instituted 
. by the League of Nations. It is abundantly clear that the last part of para- 
graph 1, together with Article 37 of the Statute, was written to take account 
of this fact.1* As a result, the Court started life with a considerable basis 
for the exercise of compulsory jurisdiction. 

Not the least interesting feature of these early arrangements for refer- 
ence of disputes to the Court lies in the fact that years later the United 
States accepted the compulsory jurisdiction of the Court through one of 
them, the compromissory clause in the constitution of the International 
Labor Organization.“ In joining the I.L.O. in 1934 we became obligated 
to refer to the Court disputes to which we might be party concerning the 
interpretation or application of the constitution, and of conventions con- 
eluded under it.1* We likewise probably became liable to be haled before 
the Court by the other party to such a dispute.” The making of this com- 


12 League of Nations, Permanent Court of International Justice, Documents Concern- 
ing the Action Taken by the Council of the League of Nations under Article 14 of the 
Covenant ... (Geneva, 1921), p. 143. f 

13 Loc. cit. See also the Subcommittee’s report on this article, ibid., pp. 210-211, 
and the report of Committee Three to the Assembly, ibid., p. 222. By the time the 
Statute got before the Assembly, however, M. Hagerup appears to have been the only 
person to recall the association of compulsory jurisdiction with par. 1 of Art. 36, so 
great was the disappointment of other protagonists of compulsory jurisdiction at failure 
to include commitments in the Statute itself. Ibid., p. 250. 

14 Procés-Verbaux, pp. 226, 252-253. League of Nations, Permanent Court of Inter- 
national Justice, Documents, pp. 44, 91, 142, 143, 211, 250. 

15 Art, 423 of the Treaty of Versailles. For text see The Treaties of Peace 1919- 
1923 (New York, 1924), Vol. 1, p. 250; also this JOURNAL, Supp., Vol. 13 (1919), p. 373. 

16 Precedent for taking jurisdiction in cases instituted by applicants that had not 
ratified the Protocol of Signature was established in the cases concerning German In- 
terests in Upper Silesia (P.C.I.J., Series A, Nos. 6, 7) and the Chorzów Factory (idid., 
No. 9). B : 

17 While the Wimbledon Case (ibid., No. 1) constitutes a precedent for exercise of 
jurisdiction when the respondent consents to jurisdiction, although it has not accepted 
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mitment, which continues in effect, was rendered no less significant, in view 
of the traditional attitude of the Senate towards obligatory arbitration and — 
its attitude at that time towards she Court, by the fact that it passed 
unnoticed when our participation in the I.L.O. was approved by that 
body.*® No one voiced awareness of it when the issue of our acceptance 
of the broad compulsory jurisdiction of the Court came before the Senate 
in 1946.1* 

The language of paragraph 1 as finally drafted, Aert not only took 
account of already existing treaties but also opened the way to future en- 
largement of compulsory jurisdiction by the insertion of provisions for the 
reference of disputes to the Court im general treaties of pacific settlement 
and in ecompromissory clauses. This is precisely what happened in the 
inter-war period when approximately four hundred such treaties were 
concluded.2® Among them was the General Act of 1928, especially sig- 
nificant as a multipartite treaty which contained in Article 17 a commit- 
ment for judicial settlement even more comprehensive than that of para- 
graph 2 of Article 36 of the Statute. By their number these treaties con- 
stituted an impressive basis jae the exercise of the Court’s compulsory 
jurisdiction. 

When the Court was re-established in 1945 this basis of jurisdiction was 
continued by virtue of Article 37 cf the new Statute.” Since then over 
eighty new arrangements have been concluded further enlarging the com- 
pulsory. jurisdiction of the Court.?? These include such important multi- 
partite treaties as the Revised General Act for Pacific Settlement, the Pact 


the Statute, the Court has had no occasioa to consider the applicabilty of the Statute 
to such a respondent challenging jurisdiction. M. O. Hudson has expressed the opinion 
that acceptance by the United States of membership in the I.L.O. brought the United 
States within the scope of the compulsory jurisdiction of the Court. See his article, 
‘The Membership of the United States in the International Labor Organization,’’ this 
JOURNAL, Vol. 28 (1934), pp. 669 ff. This is of course no longer a practical problem for 
the United States since acceptance of the new Statute by ratification of the Charter of 
the United Nations, 

18 Cong. Rec., Vol. 78 (1984), p. 11343. 

19 M. O. Hudson had referred to it in an address before the American Society of 
International Law (Proceedings, 1946, p. 12), the text of which was before the Senate 
subcornmittee considering S. Res. 196; see Compulsory Jurisdiction, International Court 
of Justice, Hearings ... (1946), p. 115 Senator Pepper had referred to the fact 
earlier when the question of ratification o= the United Nations Charter was before the 
Senate, Cong. Ree, Vol. 91 (1945), p. 8073, and Senator Morse had mentioned it when 
introducing what became S. Res. 196, ibida p. 11098. 

20 See P.C.1.J., Series D, No. 6, Collectin of Texts Governing the J urisdiction of the 
Court (4th ed., 1932) , and Series E, Nos. &-15. 

21 The Committee of Jurists accepted th-s article without comment on its meaning or 
significance. UNCIO Does., Vol. 14, p. 17G. 

22 The latest complete listing available at the time of writing is in the 1.C.J. Yearbook 
1950-1951, pp. 227-234. - 
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of Bogotá,” the Brussels Pact and the Genocide Convention. Compromis- 
sory clauses for the reference of disputes to the Court have been inserted, 
for example, in the’constitutions of the Specialized Agencies, in agreements 
for the administration of Trust Territories with the exception of that for 
the Territory of the Pacific Islands, in the E.C.A. agreements between the 
United States and fifteen other countries, and in the Treaty of Peace with 
Japan. 

In the jurisprudence of the Court treaties conferring jurisdiction upon 
it have played a not inconsiderable réle, although this is often overlooked in 
commentaries. They have served as the basis for the exercise of compulsory 
Jurisdiction in such cases as that concerning the Mavrommatis Palestine 
Concessions (first case), brought by Greece against Great Britain under 
Article 26 of the Palestine Mandate; ** the case concerning the factory at 
Chorzéw (claim for indemnity), instituted by Poland against Germany 
under Article 23 of the German-Polish Convention signed at Geneva on May 
15, 1922; and that involving interpretation of the Statute of the Memel 
Territory, instituted by the other signatories against Lithuania under the 
Statute’s compromissory clause.2* Since 1945 there have been two cases 
in which the applicants relied on compromissory clauses in previous treaties : 
that concerning the protection of French nationals in Egypt, discontinued 
at the request of the applicant, 27 and the Ambatielos Case instituted by 
-Greece against the United Kingdom.”* 

That the Court is aware of the association of compulsory jurisdiction with 
the ‘‘treaties and conventions”? mentioned in paragraph 1 of Article 36 is 
apparent from an examination of its judgments and of the opinions ex- 
pressed by individual judges. In the first Mavrommatis case, for example, 
the Court probed searchingly the problem of its jurisdiction, speaking at one 
point, with reference to this case, of a state’s having ‘‘. . . recourse to the 
Court under a clause establishing the latter’s compulsory jurisdiction. 

..? 8 In his dissent Lord Finlay spoke also of the conditions necessary 
in order that ‘‘the jurisdiction of the Permanent Court under Article 26 


23 The General Act in both itd original and revised versions (Arts. 17 and 19) includes 
among the disputes which adherents are committed to refer to the Court, the classes of 
disputes enumerated in Art. 36 of the Statute. The Pact of Bogotá (Art. 31) provides 
for unilateral reference to the Court of categories of disputes identical with those men- 
tioned in Art. 36, par. 2, of the Statute, and specifically stipulates (Art. 32): ‘‘The 
Court shall have compulsory jurisdiction in accordance with Article 36, paragraph 1, of ` 
the said Statute.’? United Nations Members that may not have made declarations ünder 
Art. 36, par. 2, of the Statute may thus become committed to refer to the Court a wide 
range of disputes by virtue of adherence to one of these conventions. In this way 
Ethiopia and Greece have conferred a broad compulsory jurisdiction upon the Court 
through the General Act. Costa Rica appears to have done so by ratifying the Pact 
of Bogota. | f 

24 P.C.I.J., Series A, Nos. 2, 5. 25 Ibid., Nos. 9, 12, 17, 19. 

26 P.C.IJ., Series A/B, Nos. 47, 49, 27 I.C.J. Reports, 1950, p. 59. 

28 Ibid., 1951, pp. 4-5. l 29 P.C.I.J., Series A, No. 2, p. 29. 
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.of the Mandate should be compulsory. 3° Judge Moore was even more 
explicit, noting at the outset of his dissent that the Greek Government 
“. .. has asked the Court in the exercise of compulsory jurisdiction to 
require the British Government to appear ... ,’’*! and again referring to 
“|. . the compulsory jurisdiction of the Court... provided for in 
‘treaties and conventions in force... . 32 Finally he observed that, 
neither Great Britain nor Greece having adhered to the Optional Clause, 
‘. .. for the exercise af compulsory jurisdiction in the present case, 
grounds must be found elsewhere.’’** Language in Judge Oda’s dissent 
points to the same conclusion: 


. . . the compulsory jurisdiction of the Court is not the rule and... 
Article 26 of the Palestine Mandate constitutes an exceptional clause 
creating such jurisdiction. . . .* 


Other examples could be cited, although it is noteworthy that as the 
years have passed the Court has contributed less to general clarification of 
the subject than might reasonably have been expected. More recently, 
however, in the Electricity Company of Sofia and Bulgaria Case, where the 
applicant cited a previous treaty between the parties as well as the declara- 
tions of both under the Optional Clause, the Court acknowledged both 
treaties and declarations és sources of compulsory jurisdiction in the follow- 
ing words: i 


In its opinion, the multiplicity of agreements concluded accepting the 
compulsory jurisdiction is evidence that the contracting parties in- 
tended to open up new ways of access to the Court... 35 


. In view of the evidence available in the official documents pertaining to 
the drafting of the Statute in 1920 and in the jurisprudence of the Court 
itself, it is difficult to understand why commentators on the Court and 
governmental experts are, with certain exceptions,®** persistently reluctant 


30 Ibid., p. 38. 31 Ibid., p. 54. 

32 Ibid., p. 57. f 33 Ibid., p. 60. 

34 Ibid., p. 85. 35 P.C.I.J., Series A/B, No. 77, p. 76. 
P , P 


s6 Among the exceptions may be cited W. E. Beckett, ‘‘Decisions of the Permanent 
Court of International Justice on Points of Law and of Procedure of General Applica- 
tion,’’ British Year Book of International Law, Vol. 11 (1930), p. 31; A. P. Fachiri, 
The Permanent Court of International Justice (London, 1925), pp. 72, 75; S. Glichitch, 
La Juridiction Obligatoire dz la Cour Permanente de Justice Internationale (Paris, 
1940), pp. 37-38, 41 ff.; H. Lauterpacht, The Development of International Law by the 
Permanent Court of International Justice (London, 1934), pp. 33-34, 86; B. C. J. 
Loder, ‘‘The Permanent Court of International Justice and Compulsory Jurisdiction,’’ 
British Year Book of International Law, Vol. 2 (1921-1922), pp. 8, 24-25; L. B. Sohn, 
Cases and Other Materials on World Law (Brooklyn, 1950), p. 1035; Q. Wright, 
memorandum submitted to the Subcommittee of the Senate Foreign Relations Committee 
considering S. Res. 196, in Compulsory Jurisdiction, International Court of Justice, 
Hearings . . . (1946), p. 42. i 

Ineluded in this list also is M. O. Hudson, ‘‘The New World Court,’’ Foreign Affairs, 
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to acknowledge ‘‘treaties and conventions’’ as a basis for the Court’s com- 
pulsory jurisdiction.*7 It is even more inexplicable that in the Committee 
of Jurists considering the problem of the Court in 1945 there should have 
been general acquiescence in the following statement of one of the two 
former members of the Court serving on the Committee: ‘‘The first para- 
graph of Article 36 of the present Statute concerns only cases which the 
parties voluntarily refer to the Court, that is, cases of jurisdiction by 
consent... .’7?38& And although the present Registrar of the Court-has 
made explicit his understanding of the fact that ‘‘. . . the most common 
way in which the compulsory jurisdiction of the Court is accepted is... 
probably in jurisdictional clauses in multilateral or bilateral treaties,’’ °° 
the Yearbook prepared by the Registry, in its reproduction of texts govern- 
ing the jurisdiction of the Court, continues to use the term ‘‘compulsory 


Vol. 24 (1945), pp. 79-80. In his International Tribunals (Washington, 1944), on pp. 
76, 78-79, it is implied that treaties constitute a basis for the exercise of compulsory 
jurisdiction by the Court, and on p. 78 it is expressly so stated with regard to the General 
Act. In Hudson’s treatise, The! Permanent Court of International Justice 1920-1942 
(New York, 1943), however, although treaties are mentioned as a method of accepting 
compulsory jurisdiction (p. 449), cases unilaterally brought to the Court pursuant to 
previous treaties are discussed in'Ch, 20 along with cases referred by ad hoe agreement, 
but are omitted from the discussion in Ch, 21 entitled ‘‘Compulsory Jurisdiction Under 
Article 36.?? | 

Certain observers have mentioned in this connection only. treaties containing com- 
promissory clauses providing for; the reference of disputes to the Court; among them, 
P. J. Baker, ‘‘The Obligatory Jurisdiction of the Permanent Court of International 
Justice,’’ British Year Book of International Law, Vol. 6 (1925), p. 87, note; L. M. Good- 
rich and E. Hambro, Charter of the United Nations (Boston, 1949), p. 480; P. ©. 
Jessup, ‘‘ Acceptance by the United States of the Optional Clause of the International 
Court of Justice, ”? this J OURNAL; Vol. 39 (1945), pp. 745-746, and ‘‘The International 
Court of Justice of the United Nations,’’ Foreign Policy Reports, Vol. 21 (1945), p. 157; 
N. Politis, La Justice Internationale (Paris, 1924), pp. 239 ff.; and L. Preuss, ‘‘The 
International Court of Justice and the Problem of Compulsory Jurisdiction,” Depart- 
ment of State Bulletin, Vol. 13 (1945), p. 477. 

37 Some writers make no associaton of ‘‘treaties and conventions?’ with compulsory 
jurisdiction, although they refer to treaties as a basis for the Court’s jurisdiction; among 
them, H. Kelsen, The Law of the United Nations (London, 1950), pp. 519, 521-522; and 
O. J. Lissitzyn, The International Court of Justice (New York, 1951), pp. 61, 67-68, 

Others speak of compulsory jurisdiction exclusively in terms of declarations pursuant 
to Art. 36, par. 2, of the Statute. This was generally characteristic of the discussion 
concerning the U. S. declaration of Aug. 14, 1946. See, for example, Compulsory Juris- 
dietion, International Court of Justice, Hearings before a subcommittee of the Com- 
mittee on Foreign Relations, United States Senate, 79th Cong., 2nd Sess., on S. Res. 196 
(1946); and F. O. Wileox, ‘‘ The: United States Accepts Compulsory Jurisdiction,” this 
JOURNAL, Vol. 40 (1946), pp- 699 ff. See also Department of State Publication 3540, ] 
Compulsory Jurisdiction of the International Court of Justice (1949), p. 1. 

ssUNCIO Docs., Vol. 14, p. 204. It appears from examination of the documents 
pertinent to the drafting of the new Statute that the sole recognition in 1945 of ‘‘ treaties 
and conventions’? as a basis for'the exercise of compulsory jurisdiction was expressed 
by Professor Cemil Bilsel of Turkey, ibid., p. 149. 

38 E. Hambro, ‘‘Some Observations on the Compulsory J urisdiction of the Interna- 
` tional Court of Justice, ”? British Year Book of International Law, Vol. 25 (1948), p. 153. 
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jurisdiction” only in connection with declarations pursuant to Article 36, 
paragraph 2 of the Statute, and to publish provisions for compulsory 
jurisdiction in treaties and conventions under-the general heading, ‘‘ Vari- 
ous Instruments Providing for the Jurisdiction of the Court,’’* indis- 
criminately along with treaty provisions for the requesting of advisory 
opinions. 

It would appear that the scope of the commitments which states may make 
by declarations pursuant to paragraph 2 of Article 36%? has blinded ob- 
servers to the importance of other bases for the exercise of compulsory 
jurisdiction,*® even though, as will be seen below, the practical application 
of these declarations in disputes referred to the Court has been no greater 
than that of treaties containing commitments to use the Court. This is 
not to minimize the significance, in the present stage of international or- 
ganization, of the fact that forty-five states made effective declarations be- 
tween 1921 and 1940, seventeen of which were continued by virtue of para- 
graph 5 of Article 36 of the new Statute when the Court was re-established 
in 1945.44 Nineteen other states have subsequently deposited effective 
declarations, seven of them states that had made none previously. Thirty- 
six of the sixty-two parties to the Statute are listed in the last Yearbook of 
the Registrar as bound by declarations under paragraphs 2-5, Article 36, 
including Iran, whose declaration has been denounced.*® 


40 For the most recent listing available at the time of writing see I.C.J. Yearbook 1950~ 
1951, pp. 192 ff. 

41 See I.C.J. Yearbook 1948-1949, pp. 150 ff., 1949-1950, pp. 179 f., and 1950-1951, 
pp. 209 ff. 

42 This remains true despite the conditions and qualifications attached to most declara- 
tions. Since these have received wide attention in the literature on the Court, they are 
not discussed here except insofar as they may give rise to disputes within the meaning of 
the last paragraph of Art. 36. See infra, pp. 237-238. See also M. O. Hudson, The 
Permanent Court of International Justice 1920-1942 (New York, 1943), Ch. 21, and 
E. Hambro, op. cit. 

43 This alone would seem to make understandable some of the statements concerning 
the compulsory jurisdiction of the Court made in the Senate hearings and debates on the 
U. N. Charter in 1945. The then Legal Adviser of the State Department, for example, 
stated, in a memorandum submitted in answer to questions raised by the late Senator 
Vandenberg, that: ‘‘We would be under no obligation to submit cases to the Court 
unless we should accept compulsory jurisdiction under the optional clause of Article 36 
of the Statute ... ,’? a position he had previously developed at length in his testimony 
before the Foreign Relations Committee. See Cong. Rec., Vol. 91 (1945), p. 8109, and 
also The Charter of the United Nations, Hearings before the Committee on Foreign 
Relations, United States Senate, 79th Cong., Ist Sess. . . . (1945), p. 334. 

44 This total includes Paraguay, which announced withdrawal of its declaration on 
May 27, 1938, with doubtful legal effect. The Registrar continues to list Paraguay 
among states still bound by their declarations. See I.C.J. Yearbook 1950-1951, p. 202. 

45 Tran’s denunciation on July 9, 1951, toox place under circumstances different from 
those of Paraguay ’s in that the Iranian declaration, filed in 1932, made clear that after 
an initial period of six years it should continue in effect until notification of abrogation. 
Ibid., pp. 192 ff. 
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Since paragraph 2 is explicit to the effect that these declarations constitute 

a basis for the exercise of compulsory jurisdiction by the Court, there is 
general assent that they do so, unless one accepts Hans Kelsen’s definition 
of compulsory jurisdiction as existing only if the Statute itself should con- 
tain a commitment for reference of ‘‘. .. any case whatever ...’’ by 
,“‘.. . any member of thè judicial community ...’’** leaving nothing 
to the subsequent optional action of states. It is also generally understood 
that the optional nature of these declarations was the result of a compromise 
in 1920 between those, on the one hand, who wished to confer on the Court 
a compulsory jurisdiction broader than the commitments made in specific 

treaties and, on the other, those opposed for various reasons.* f 

If understood, it is not always clearly stated that paragraphs 2 and 
following are not in themselves optional. - As parts of the Statutes, they are 
accepted by states when associating themselves with the Statutes and are 
consequently as binding as other clauses of the Statutes. Misuse of the 
term ‘‘Optional Clause’’ ‘to refer to these paragraphs of one or both 
Statutes ** has contributed’ not a little to general misunderstanding on this 
aspect of the Court’s compulsory jurisdiction. It has long been apparent 
to careful observers that the Optional Clause was a special protocol annexed 
to the 1920 Protocol of Signature, conceived to expedite the making of 
declarations pursuant to Article 86, paragraphs 2-8, of the old Statute. 
This method has now been i replaced, under paragraph 4 of the new Statute, 
by declarations deposited by each state with the Secretary General of the 
United Nations. There is no Optional Clause under the new Statute. 
With its disappearance it is to be hoped will disappear in time the confusion 
surrounding the Optional Clause, even in government circles *® and in the 
Court itself. Thus far, however, the confusion has shown a stubborn 
tendency to linger. 


| 
! 

46 Op. cit., p. 522. This seems to be the sense in which N. Bentwich and A. Martin 
deny that the Court has compulsory jurisdiction, in their Commentary on the Charter 
of the United Nations (London, 1950), pp. 163-164, 167. 

47 A compromise worked out in Committee Three of the First Assembly. See League 

` of Nations, Permanent Court of Internatiozal Justice, Documents, pp. 107, 110. 

48 For example, by N. Bentwich and A. Martin, op. cit., p. 164; P. C. Jessup, ‘‘ The 
International Court of Justice of the United Nations,’’ Foreign Poliey Reports, Vol. 21 
(1945), pp. 163-164; O. J. Lissitzyn, op. cit., pp. 62, 64, 65; N. Padelford in ‘‘The 
United Nations Charter,’’ International Conciliation, No. 413 (1945), pp. 473-475; and 
Sir J. F. Williams, ‘‘The Optional Clause,’’ British Year Book of International Law, 
Vol. 11 (1930), p. 67. 

49 See Report of the Informal Inter-Allied Committee on the Future of the Permanent 
Court of International Justice, Cmå. 6531 (London, 1944), p. 16; UNCIO Docs., Vol 18, 
p. 56; The Charter of the United Nations, Hearings ... (1945), p. 334; Compulsory 
Jurisdiction, International Court of Justice, Hearings ... (1946), passim. 

50 See examples cited by M. O. Hudson, The Permanent Court of International Justice 
1920-1942 (New York, 1943), p. 451, note 8. See also I.C.J. Yearbook 1946-1947, p. 
109; but note Yearbook 1950-1951, p. 42. 
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UNILATERAL REFERENCE 


The common practice of unilaterally initiating cases alleged to come 
within the competence of the World Court by virtue both of previous 
treaties and of declarations has led several writers who have given attention 
to the subject to define compulsory jurisdiction in terms emphasizing the 
function of the parties rather than that of the tribunal. This manner 
of reference, which may bring the respondent before the Court against his 
wishes or result in decisicn even in his absence, is undeniably one of the 
major advances in the evolution of the international judicial process made 
possible by the existence of a permanent court. Nevertheless, it is sub- 
mitted that definition of compulsory jurisdiction exclusively in these terms 
is both inaccurate and inadequate. 

The association of the concept of unilateral arraignment with that of 
compulsory jurisdiction is seen repeatedly in the records pertaining to the 
drafting of the Statute in 1920. Through the debates in the Advisory 
Committee of Jurists runs the idea that the court is to be one before which 
a party may call its opponent. In fact, compulsory jurisdiction and uni- 
lateral arraignment are used interchangeably at certain points in the Ad- 
visory Committee’s discussion.** Similarly, the Subcommittee’s Report to 
Committee Three of the Assembly refers to amendments ‘‘. . . tending to 
extend more or less the sphere of compulsory jurisdiction and the right of the 
Parties to proceed by way of unilateral arraignment.’ 53 

Although no provision for unilateral reference as explicit as that, 
originally prepared by the Advisory Committee of Jurists ** was included 
in the Statute in its final form, all cases in which the Court appears to have 
been exercising compulsory jurisdiction have, as'a matter of fact, been 
so referred. An appreciation of the Court’s opinions concerning its juris- 
diction in the cases concerning German Interests in Polish Upper Silesia, 
and the Rights of Minorities in Upper Silesia, and in the Corfu Channel 
Case (Preliminary Objection), appears, however, to make it clear that, in 
cases referred in this manner, the Court is not necessarily exercising com- 
pulsory jurisdiction.*> This is a point of more than academic interest, 
inasmuch as the method of unilateral reference seems to be establishing 
itself as the preferred one in the practice of states before the Court. Before 
1945 more than twice as many cases were unilaterally referred to the 
Court as were referred by the traditional compromis. Since then, with one 


51 Among them, A. P. Fachiri, op. cit., pp. 6, 59, 72, 75; H. Kelsen, op. cit, p. 522; 
Sir H. E. Richards, ‘‘ The Jurisdiction of the Permanent Court of International Justice,’’ 
British Year Book of International Law, Vol. 1 (1921-1922), p. 1. 

52 See in particular Procés-Verbauz, pp. 180, 224-228. 

53 League of Nations, Permanent Court of International Justice, Documents, p. 210. 

54 Art. 33 of their draft, Procés-Verbaua, p. 679. 

55 For discussion see infra, pp. 232-233. 
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4 
exception, each of the cases 'to come before the Court has been instituted by 
the application of one party only. 

Cases are unilaterally brought before the Court by written application 
addressed to the Registrar: The Statutes in Article 40 provide for this 
method as well as for an alternative method; i.e., notification of special 
agreements. Neither here nor in the Rules of Court,®* however, are the 
circumstances in which each i is to be used made clear. Just as the special 
agreement is theoretically possible as a method of referring cases pursuant 
to previous declarations or treaties, so it may be inferred that the applica- 
tion need not necessarily be used only in cases of compulsory jurisdiction. 
The Court itself so held explicitly i in the Corfu Channel Case Gores 
Objection) .°? 

The definitive test of thd exercise of scmgulagey. jurisdiction in a case 
unilaterally referred seems to be the presence or absence of ad hoc consent 
on the part of the respondent. If by word or act the respondent state 
appears expressly or tactily to consent ad hoc to the exercise of jurisdiction, 
the Court’s practice has been to rest jurisdiction on the ad hoc consent of 
both parties, although it has not been expressed in the traditional manner. 
In such a case, even though ‘the dispute may have been unilaterally referred 
pursuant to a previous commitment, and even though the Court may take 
jurisdiction over the formal protest of the respondent, the Court is prob- 
ably not to be considered as! exercising compulsory jurisdiction. 

For example, although inthe case concerning German Interests in Polish 
Upper Silesia, instituted by: the unilateral application of Germany against 
Poland, when Poland argued against exercise of the Court’s jurisdiction 
under the terms of Article 23 of the 1922 German-Polish Convention relied 
on by the applicant, pointing out that under the prevailing circumstances 
the application was ‘‘premature’’ and the Court ‘not yet competent,’’ 
the Court interpreted the Polish position as not, in fact, denying that the 
subject-matter in dispute was covered by the 1922 Convention. The Court 
continued : | 
It therefore becomes alar that the Polish government accepts in prin- 
ciple the jurisdiction of the Court in this matter; what it does dispute 
is that, as alleged by Germany, these provisions are to be interpreted as 
being compulsorily applicable—and therefore as giving the Court 
jurisdiction—at the present moment. ... But this difference of 
opinion, even when limited in this way, suffices to make it clear that 
the Court has jurisdiction.” l 


56 In this respect Arts. 32-35 of the Rules of Court adopted on May 6, 1946 (L.C.J., 
Series D, No. 1, 2nd ed. (1947),'pp. 64-66), continue essentially unchanged Arts. 32-85 
of the 1936 Rules of Court. ‘ 

57 I.C.J. Reports, 1948, p. 27; this JOURNAL, Vol. 42 (1948), p. 690. Both the 
Colombian-Peruvian Asylum Case and the Haya de la Torre Case were initiated by ap- 
plications; neither was a case of compulsory jurisdiction. I.C.J. Reports, 1949, pp. 
225-226; ibid., 1950, p. 78. 58P.C.LJ., Series A, No. 6, p. 24. 
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When the respondent, ai the outset of a case brought under an arrange- 
ment alleged by the applicant to establish jurisdiction, has submitted argu- 
ments on the merits with no specific reservations to jurisdiction, the Court 
has denied later objections to jurisdiction and found implicit consent to 
jurisdiction in the submission of arguments on the merits. As a result, the 
Court has held that in such circumstances the jurisdiction rests actually on 
consent of the parties. + This is the clear effect of the decision in the case 
concerning the Rights of Minorities in Upper Silesia,®® questioned at the 
time by a minority of the Court but subsequently relied on in the Court’s 
opinion on the jurisdictional aspects of the Corfu Channel Case. In the 
latter the Court, finding evidence of Albania’s acceptance of jurisdiction for 
this case in actions prior to its challenge of jurisdiction, emphasized that 
there is no special form tkat agreement of the parties must take and that 
cases instituted by unilateral application are not necessarily cases involving 
compulsory jurisdiction. 

In the light of the foregoing it is therefore submitted that while unilateral 
arraignment is an indispensable condition for the exercise of compulsory 
jurisdiction by the Court, it is only in cases so referred in which there is 
no evidence of ad hoc consent by the respondent that compulsory jurisdic- 
tion may be exercised. 

This is not to deny the exercise of compulsory jurisdiction in cases uni- 
laterally referred in which jurisdiction is so patently founded on the pre- 
vious declaration or treaty relied on by the applicant that no jurisdictional 
question is raised by either respondent or the Court.** Because of the scope 
of the classes of disputes enunciated there, this is especially likely to be 
true in cases brought under declarations made pursuant to paragraph 2 of 
Article 36. In such eases the respondent has more often than not accepted 
arraignment without questioning the applicability of the declarations relied 
on, in a manner analogous to that in which the individual defendant re- 
sponds to summons in a municipal action initiated by the plaintiff.*? 


Power or THE Court TO DEcIDE QUESTIONS OF JURISDICTION 


‘~In summary of what has gone before it may be said that the compulsory 
jurisdiction of the World Court is based in part on treaties and in part on 
unilateral declarations envisaged in Article 36 of the Statutes. Such 
treaties and declarations, containing commitments to refer certain classes 
of future disputes to the Court, define the scope of its compulsory juris- 
diction. Disputes arising under them may be brought to the Court by one 
party only. Beyond this, however, there exists another basis for the Court’s 


59 Ibid., No. 15, p. 23. 60 T.C.J. Reports, 1948, pp. 27-28. 

61 For example, the case concerning the Legal Status of Eastern Greenland, P.C.IJ., 
Series A/B, No. 53, and that eoncerning Diversion of the Water of the Meuse, ibid., 
No. 70. 

62 See, however, infra, pp. 236, 237. 
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compulsory jurisdiction, manifest: when the Court interprets and applies 
these commitments.to cases, unilaterally referred. This further basis is in 
part inherent in the Court and in part is to be found expressly stated in the 
Statutes: in Article 58, which provides for the situation in which one party 
presses its claim in the absence or failure of the other to defend its case; 

‘and in Article 36, paragraph 4, of the old Statute and paragraph 6 of the 
new, which provide for the situation in which the Court’s jurisdiction is chal- 
lenged by the respondent.*. As a result of these provisions in the Statutes, 
accepted by states when accepting the Statutes, it would appear to this 
extent to be inaccurate to refer to the compulsory jurisdiction of the Court 
as ‘‘voluntarily”’ accepted, except insofar as the Statutes themselves have 
been voluntarily accepted. | 

It has been pointed out earlier in this paper that it is this institutional 
aspect of the compulsory jurisdiction of the World Court that has been most 
commonly overlooked, although it is indispensable to the exercise of ef- 
fective compulsory jurisdiction. In fact it is in precisely this feature that 
the essential nature of compulsory jurisdiction is to be found." The method 
of unilateral reference without the necessity of ad hoc agreement would 
avail little if the respondent state remained free to make its own interpreta- 
tion of the previous commitment on which the applicant relied.* 

In the absence of a dispute concerning jurisdiction, the Court itself may 
raise proprio motu the question of jurisdiction. It is obliged to do so when 
called upon by the applicant to. decide in favor of its claim, although the 
respondent does not appear or fails to defend its case. Included in the 
Statutes virtually without discussion both in 1920 and 1945, this significant 
provision in Article 53 has not yet been applied in a case before the Court. 

Experience has made it clear, moreover, that in other cases unilaterally 
referred the Court has likewise the power and duty inherent in any court 
to raise proprio motu the | question of jurisdiction.** Always obliged to 
function within the framework of the Statute and of arrangements defining 
its jurisdiction, the Court must be sure that its jurisdiction extends both 
‘to the subject-matter of a case and to the parties. Even when the re- 
spondent objects to the exercise of jurisdiction, the Court may itself raise 
jurisdictional questions” other than those raised by the respondent. This 
was done in the Administration of the Prince von Pless Case where, how- | 

63 Quoted supra, pp. 220-221. f i f 

84 See H. Lauterpacht, ‘‘ The British Reservations to the Optional Clause,’’ Economica, 
Vol. 10 (1930), p. 154, and L. Preuss, ‘‘ Questions Arising from the Connally Amend- 
ment, ’? American Bar Association Journal, Vol. 32 (1946), p. 662. 

85 Provision for the determination of the extent of their jurisdiction by tribunals that 
might be established under the 1899 and 1907 Hague Conventions was without comparable 
significance in the evolution of the international judicial process, inasmuch as under 
these conventions ad hoc agreement of the disputants was necessary in order to consti- 


tute tribunals. 
86 See Procés-Verbaus, p. 618, and also M. O. Hudson, International Tribunals (Wash- 


ington, 1944), p. 72. i 
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ever, jurisdictional issues were deferred for consideration after argument 
on the merits." There was consequently no decision on either jurisdiction 
or merits when the case was withdrawn by agreement of the parties before 
the proceedings were completed. ; 

It is when the respondent has challenged jurisdiction that the exercise 
of compulsory jurisdiction has been particularly significant in the experi- 
ence of the Court. Under such circumstances the Court’s decision on the 
question of jurisdiction, and the acquiescence of the respondent when the 
Court has rejected its contention, probably represent the furthest step yet 
taken by an international organ vis-d-vis the sovereign state. 

The history of the drafting in 1920 of what became the last paragraph of 
Article 36 suggests that in its original form it was viewed in the Advisory 
Committee of Jurists as a limitation on the power of the Court. The 
Jurists’ draft, it will be recalled, provided in Articles 33 and 34 of the 
Statute itself for compulsory jurisdiction in certain broad categories of 
disputes, as well as in differences that might arise under treaties between the 
disputants. At the same time it was proposed in Article 34 to give the 
Court power to decide the matter in the event of a dispute as to whether 
or not a case came within the categories envisaged. Elihu Root was a chief 
` protagonist of the draft in this form, arguing that the institution of a 
compulsory jurisdiction represented such a ‘‘great progressive measure” 
that the consent of states to it would be dependent upon the adoption of a 
provision ‘‘, . . limiting the Court’s right to decide the question of its own 
jurisdiction, in accord with rules laid down beforehand.’’ ® In the evolu- 
tion of the Statute, however, acceptance of commitments for compulsory 
jurisdiction became optional, while authorization for the Court to settle 
disputes concerning its jurisdiction was included without qualification as 
to the sources of jurisdictional disputes. The practice of the Court, how-. 
ever, leaves no doubt of its competence to settle the question of jurisdiction 
in cases unilaterally referred both under ‘‘treaties and conventions’’ (para- 
graph 1) and under declarations pursuant to paragraph 2. 

In the following cases, for example, where the applicants relied on pre- 
vious treaties as bases for jurisdiction, the Court has taken jurisdiction over 
the objections of the respondents: the first Mavrommatis Case concerning 
concessions in Palestine, a case in which, significantly, the defendant, Great 
Britain, was a major world Power, and in which, in decision on the merits, 
the Court found for the applicant; ® the Chorzów Factory Case; 7° and the 
Memel Case.” On such occasions the Court, recognizing the serious nature 
of the unilateral arraignment of one state by another, has taken ‘pains to 
emphasize the limited nature of its jurisdiction, adding in the Chorzéw 
Factory Case: ‘‘. . . consequently, the Court will . . . only affirm its juris- 


87 P.C.LJ., Series A/B, No. 52. 68 Procés-Verbauz, p. 619. 
69 P.C.L.J., Series A, Nos. 2, 5. 70 [bid., Nos. 9, 12, 17, 19. 
11 P.C.I.J., Series A/B, Nos. 47, 49. 
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diction provided that the deh of the arguments ETE in Lavor of it is 
preponderant.’ In the same case, however, the Court went on to assert 
no less explicitly : : 
The fact that weighty arguments can be advanced to support the con- 
tention that it has no jurisdiction cannot of itself create a doubt calcu- 
lated to upset its jurisdiction.” 
The Court has similarly denied objections of the respondent and exer- 


cised compulsory jurisdiction in one case in which jurisdiction was found 
to rest, as alleged in part by the applicant, on declarations made under the 
Optional Clause, the case concerning the Electricity Company of Sofia and 
Bulgaria.” 

Since 1945, jurisdiction ne been contested by the respondents in two 
cases which appear to involve the. compulsory jurisdiction of the Court: 
the case concerning the Anglo-Iranian Oil Company and the Ambatielos 
Case. At the time of writing it is not known whether or not either challenge 
will prove successful. The: majority ruling of July 5 indicating interim 
measures of protection in the Anglo-Iranian Oil Company Case was issued 
without a decision on competence, and the Ambatielos Case is still in a pre- 
liminary phase.”* In the Corfu Channel Case the Albanian objection to 
jurisdiction assumed that the case involved the exercise of compulsory 
jurisdiction, inasmuch as it had been initiated by the United Kingdom 
without ad hoc agreement of the parties.” The Court, however, for reasons 
referred to above, held its jurisdiction in this case not to be compulsory but 
to be derived from the ad hoc consent of the parties.’ 

In some cases the respondents have successfully disputed the competence 
of the Court. The Electricity Company of Sofia and Bulgaria Case was 
such a one, in which the respondent successfully denied the applicability of 
the previous treaty on which the applicant relied,” - -Success of the re- 
spondent on this point was, however, offset by establishment of jurisdiction 
on the basis of declarations under the Optional Clause, as pointed out above. 
On two other occasions, however, respondents have successfully prevented 
the Court’s consideration of me merits of disputes alleged by the applicants 


12 P.C.I.J., Series A, No. 9, p.32. ; 

13 P.C.I.J., Series A/B, No. 77. No final decision was given in this case as proceedings 
were discontinued on request of the applicant in 1945. 

14 I.C.J. Reports, 1951, p. 89, and this JOURNAL, Vol. 45 (1951), p. 789; I.C.J. Reports, 
1951, p. 11. 

75 The U. K. Government apparently made the same assumption. See I.C.J. Pleadings, 
Corfu Channel Case, Vol. 3, pp. 54-55. 

70 Supra, p. 233. Having established jurisdiction on consent of the parties, the 
Court did not give an opinion on! the merits of the U. K. claim to establish compulsory 
jurisdiction on the basis of Art. 36, par. 1, of the Statute, together with Art. 36, par. 2, 
and Art. 25 of the U. N. Charter. In a separate opinion seven members of the Court 
regretted the failure of the Court to do so, adding that to them the British argument 
did not carry conviction. I.C.J. ‘Reports, 1948, p. 31. 

17 P.C.1.J., Series A/B, No. 77. 
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to arise jurisdictionally out of previous treaties: in the second Mavrommatis 
Case concerning the readaptation of concessions in Jerusalem; 78 and in the 
Pajzs, Csáky, Esterházy Case concerning appeals from decisions rendered 
by the Hungarian-Yugoslav Mixed Arbitral Tribunal established under the 
Treaty of Trianon.” 

In one case referred under declarations made under the Optional Clause 
the jurisdiction of the Court has been effectively disputed by the respondent. 
In the Phosphates in Morceco Case, initiated by Italy, France was upheld 
by the Court in the argument that the dispute did not relate to ‘situations 
or facts subsequent to . . . ratification” of the French declaration and that, 
consequently, the declaration could not serve as basis for the Court’s juris- 
diction in this case.®° ; 

The power of the Court to settle disputes concerning its jurisdiction is 
given additional importance by the fact that it has been the practice of 
states to qualify their acceptance of compulsory jurisdiction whether the 
method of acceptance has been by ‘‘treaties and conventions’’ referred to 
in paragraph 1 of Article 36, or by declarations made pursuant to para- 
graph 2. Such qualifications in the making of declarations accepting the 
compulsory jurisdiction of the Court are not expressly authorized by the 
Statutes except insofar as they concern the reciprocal nature of declara- 
tions and the periods for which they are to remain effective (paragraphs 
2-3). They are nevertheless well established in the practice of states and 
it was not felt necessary in 1945 to include in the Statute express. authori- 
zation for making them.* 

Until the United States’ declaration of August 14, 1946, there was no 
question that a dispute concerning the applicability of declarations to a 
given case would be matter for settlement by the Court according to the last 
paragraph of Article 36, although it could reasonably be expected that the 
Court would give serious attention to interpretations suggested by the state 
attaching a given qualification. Inclusion of the Connally Amendment in 
the declaration approved by the Senate, however, appears to challenge this 
power of the Court, since it excludes from the scope of its compulsory 
jurisdiction as accepted by the United States: 


disputes with regard to matters which are essentially within the do- 
mestic jurisdiction of the United States of America as determined by 
the United States of America. .. .** 


78 P.C.LJ., Series A, No. 11. 19 P.C.LJ., Series A/B, No. 66. 

80 Ibid, No. 74. i 

81 A suggestion to this effect was rejected by Subeommittee D of Committee IV/1 at 
San Francisco. UNCIO Does., Vol. 13, pp. 558-559. 

82 Italics added. For text of the U. S. declaration, see Department of State Bulletin, 
Vol. 15 (1946), p. 452. The amendment had failed to win acceptance in either the Com- 
mittee on Foreign Relations or the subcommittee that had considered S. Res, 196, but was 
introduced and approved in the course of a Senate debate in general more fervent than 
clear. Cong. Rec., Vol. 92 (1946), pp. 10613 ff. and 10683 ff. 
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This reservation has already served as the model for similar exclusions con- 
tained in declarations subsequently deposited by France, Mexico and Paki- 
stan.’ 

Although other states, béginning notably with Gidak Britain and mem- 
bers of the Commonwealth in 1929, have reserved from the compulsory 
Jurisdiction of the Court qùestions which by international law fall within 
domestic jurisdiction, the more recent reservations of the type under dis- 
cussion not only significantly omit the criterion of international law but 
for the first time assert that the determination of the matter shall rest with 
the respective states.5* They therefore suggest a serious trend towards 
further restriction of the already qualified compulsory jurisdiction of the 
Court. It is, however, arguable that the formula is incompatible with the 
power of the Court previously acknowledged by these states in paragraph 
6 of Article 36 of the Statute which, as the constituent document of an 
international organ, is not open to unilateral amendment even indirectly. 
Under the circumstances the legality of this aspect of these reservations is 
questionable.*® Final interpretation must await construction by the Court.®* 


83 I.C.J. Yearbook 1950-1951,' pp. 197, 200, 201. 

84 Professor Lauterpacht at the time considered this to be essentially the effect of the 
British reservation to the Optional Clause, and its legality doubtful, therefore, under 
the Statute. See his article, ‘‘The British Reservations to the Optional Clause,’? Eco- 
nomica, Vol. 10 (1930), pp. 149; 154. 

85 That it is inconsistent with ‘Art. 36, par. 6, of the Statute has been pointed out by 
former Senator E. D. Thomas, Cong. Rec., Vol. 92 (1946), p. 10626, and by L. Preuss, 
‘í Questions Arising from the Connally Amendment,’’ American Bar Association Journal, 
Vol. 82 (1946), p. 662. On the other hand, M. O. Hudson, ‘‘ The World Court: America’s 
Declaration Accepting Jurisdiction Raises Questions,’’ ibid., pp. 835-836, and H., Kelsen, 
op. cit., p. 529, appear less inclined to challenge its legality. A clear statement on the 
effect of the amendment is that of the American Bar Association’s Committee on Peace 
and Law through the United Nations, American Bar Association Journal, Vol. 33 (1947), 
p. 432, on the basis of which the Association has urged modification of this proviso in 
the U. S. declaration. 

86 This can also be said concerning the effect of another reservation in the U. S. 
declaration, if it should lead to jurisdictional disputes. The reservation stipulating the 
conditions for including disputes arising under multilateral treaties within the Court’s 
compulsory jurisdiction is far from clear. It appears, however, that it also may assert 
for the United States a preferred position of questionable validity in view of prior com- 
mitments in the Statute. 


IMMUNITY FROM TAXATION OF FOREIGN 
STATE-OWNED PROPERTY 


By Wa. W. BisHop, Jr.* 
‘Of the Board of Editors 


Recent press? and Congressional discussion? regarding the question of 
French taxation of property in France owned by the United States Govern- 
ment and used for mutual defense purposes suggests the desirability of 
considering whether international law forbids a-state to impose taxes on ` 
public property owned by another state. There appears to have been little 
discussion of the subject, although Hyde wrote that: 


In general, movable property owned and possessed by a foreign State 
would seem to be exempt from local taxation. It may be doubted 
whether the character or uses of such property should be regarded as 
having a decisive bearing upon the reasonableness of the claims to 
exemption. 


This problem should be kept separate and distinct from that of the ex- 
‘emption of diplomatic property from taxation (whether such property 
be owned by the state or by the diplomatic officer), as diplomatic immunities 
appear to have been dealt with as a group of rights and privileges peculiar 
to diplomatic missions and their functioning.* Nor should the question be 
confused with the debate as to whether consular officers should be entitled to 
immunity from taxation by the receiving state on their personal or real 
property. Likewise, we have a problem different from that of the tax 
exemption of the United Nations and other international organizations, 
under international agreement or by specific legislation. The present in- 
quiry is confined to the question whether there exists a rule of international 


* The writer gratefully acknowledges the assistance of Mr. Douglas E. Dayton of the 
University of Michigan Law School. 

1 New York Herald Tribune, Sept. 28, 1951, p. 3, col. 8; New York Times, Sept. 26, 
1951, p. 9, col. 1. 

297 Cong. Rec. 12449-50 (Sept. 26, 1951, Senate); Hearings before Committee on 
Foreign Relations and Committee on Armed Services, U. S. Senate, 82nd Cong., Ist Sess., 
on S. 1762, Mutual Security Act of 1951 (July 26~Aug. 9, 1951), pp. 25-26, 701-718. 
` 30, C. Hyde, International Law (2nd ed., 1945), Vol. II, p. 847. 

4 Regarding diplomatie immunity from taxation see 4 Hackworth’s Digest of Inter- 
national Law 566 (1942); Harvard Research in International Law, Diplomatie Privileges 
and Immunities, this JOURNAL, Supp., Vol. 26 (1932), pp. 57, 114. 

5 Regarding consular exemption from taxation see 4 Hackworth, op. cit. 774 (1942); 
Harvard Research in International Law, Legal Position and Funetions of Consuls, this 
JOURNAL, Supp., Vol. 26 (1932), p. 346. 
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law to the effect that a state and the property which it owns are exempt from 
taxation by a foreign state. | 

An examination of American practice leads to the conclusion that there is 
a growing tendency to exempt foreign state-owned property from taxation, 
and that this exemption is coming to be regarded as required by inter- 
national law.. Such exemption is clearer for personal property than for 
real, and there still seems to be some doubt as to how far immunity re- 
quires a purpose deemed to be ‘‘public’’ in addition to ownership by a 
state or government. 

The earliest material on this question which has been found in American © 
sources dates from the period of World War I. In 1918 the Italian Am- 
bassador informed the Department of State that the City of Louisville, 
Kentucky had imposed a municipal tax on tobacco purchased by the Italian 
Government for its tobacco monopoly. Secretary Lansing replied: 


When it is considered that the purchase, ownership and disposal of 
property of this nature in the ordinary course of business by the Agency 
of a foreign government is generally regarded in the circumstances as 
a commercial transaction merely, I have no doubt that you will agree 
with me that the benefits of trade should also carry the obligations 
incident thereto and that no principle of international law would be 
violated should such property in these circumstances be subject to 
taxation to the same extent as other property located within the 
municipality.® 


However, when the Board of Supervisors of Jefferson County, Kentucky, 
assessed for taxation in 1919 icertain tobacco owned and held by the French 
Government for the latter’s tobacco monopoly, the assessment was appealed 
-to the Court of Appeals of Kentucky. The County contended that under 
the Constitution of” Kentucky only ‘‘public property used for a public 
purpose” was exempt from; taxation and that the tobacco was held by 
France in a trading capacity. The highest court of Kentucky held the 
property exempt,” Judge Clay saying : 


In construing the taxation provisions of our Constitution, we should 
be careful not to overlook the nature of a tax. It is an enforced con- 
tribution of money or other property assessed in accordance with some 
reasonable rule of apportionment by authority of a sovereign state on 
persons or property within its jurisdiction for the purpose of defraying 
the public expenses. . . - It is conceded that the French Republic is not 
suable in our courts without its consent, and that the tobacco itself 


62 Hackworth, op. cit. 465 (1941). The Department took a similar position in 1919 
with respect to a tax imposed by ithe City of Paterson, New Jersey, on certain railway 
locomotives belonging to the Russian Government and stored in that city, concluding 
that ‘‘there is no rule of international law or comity which would be violated should 
taxes be imposed on the property in question and collected.’’ (Ibid. 467.) 

7 French Republic v. Board of ‘Supervisors of Jefferson County, 200 Ky. 18, 21-22, 
252 S.W. 124 (1923). ' 
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cannot be subjected to the payment of the tax. Therefore, if the 
assessment be upheld, we have no way of collecting the tax. . 

. taxes are imposed on the theory that the taxpayer should pay a 
portion of the expense incurred in the protection of his person or 
property, and as applied to ordinary persons and corporations this 
principle seems eminently fair and just, but as applied to independent 
nations it is clearly opposed to the spirit of international.amity which 
should prompt every nation to guard and protect the personal property 
of all other nations that happens to be temporarily within its jurisdic- 
tion without levying a tribute for that purpose. 

Another consideration not to be overlooked is that the absolute 
sovereignty of every nation within its own territory does not always 
extend to foreign nations, but is subject to certain limitation sanctioned 
by the law of nations and imposed by its own consent. .. . Hence, if 
one nation enters the territory of another with its consent, for the pur- 
pose of mutual intercourse, it does so with the implied understanding 
that it does not intend to degrade its dignity by placing itself or its 
sovereign rights within the jurisdiction of the other, and we know of 
nothing more calculated to degrade the dignity of an independent na- 
tion than for another to attempt to exercise over it the sovereign right 
of taxation. 


The court agreed, however, that the quoted constitutional provision was 
limited to the exemption of property owned by Kentucky or some municipal 
subdivision, though it added: 


Cases which in matters of taxation distinguished between property 
owned by a state or municipality in its private capacity, and that owned 
for strictly governmertal purposes, are not in point. The distinction 
which they make has its origin in the peculiar and distinctive features 
of our form of government, and we are not disposed to make our views 
of government the yardstick by which to measure the character of a 
foreign sovereignty. If that sovereignty deems it a proper govern- 
mental function to engage in trade for the purpose of maintaining its 
government, we shall not question its decision that the property so 
employed is owned in a public and not a private capacity. Therefore, 
it seems to us that, so far as our right of taxation is concerned, the case 
is the same as if the personal property involved had been purchased by 
the French Republic not for purposes of trade, but to be used i in the 
building of ships or the construction of some public work.® 


This is the only opinion of an American court of last resort dealing with 
the problem. Indeed, the only other American decision with respect to 
taxation of the property of a foreign siate appears to be Republic of France 
v. City of New York.® The Republic of France had organized a New York 
corporation, which owned real property in Brooklyn against which taxes 
and assessments were imposed. The French Republie was unsuccessful in 
its action brought to remove these charges as a cloud on title, although it con- 
tended that it owned the entire capital of the corporation and had paid all 


8200 Ky. 18, at pp. 20-21. 
974 N.Y.LJ., Dec. 30, 1925, p. 1279 (Special Term, Kings County, 1925). 
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I 

the purchase price of the property, which had been used for the storage 
' of material purchased by the French Government for use during “World 
War I. The New York tax laws specifically granted many tax exemptions, 
none of which included such property. The court distinguished taxation 
from suit or attachment, saying that taxation ‘‘constitutes no interference 
with the sovereign use of such property as would an attachment or execu- 
tion levied under judicial process. ”? The court distinguished French Re- 
public v. Board of Supervisors on the ground that the Kentucky case related 
to taxation of personal property, and not to taxation of real property. 
This case may stand for the proposition that there is no immunity from 
taxation in the case of real property, although personal property may be , 
exempt; it may also be noted that title to the property lay in a New York 
corporation, which need not necessarily be granted the same immunities 
as the French Government/itself. The force of the case is diminished by 
the fact that the taxes werel later remitted as an act of grace. 

In 1920 Attorney General Wyman of Massachusetts held that Massa- 
chusetts taxes could not be imposed on personal property owned by the 
‘British and French governments and held in storage within the State. 
After discussing the immunity of foreign states and their property from 
judicial process, he said: | 





It follows that, even|in the event that a tax of the character now in 
question were valid, no proceedings could be had in any court in the 
Commonwealth to enforce its payment, either against the foreign gov- 
ernment or the property taxed so long as it was owned by that govern- 
ment. This fact alone'strongly indicates that it was never intended by 
our statutes to impose such a tax. But the rule upon which these de- 
cisions ™ are based goes much deeper than a refusal to assert mere 
judicial jurisdiction. It involves a waiver of all sovereign power. If 
a nation permits a foreign sovereign or his official representatives to 
enter the territory of that nation or to hold property therein, it im- 
pliedly consents that all sovereign rights of such foreign nation shall 
be recognized. One of| these essential rights is independence of every 
other sovereign. For ithe Commonwealth to impose a tax upon the 
property of any sovereign within its borders would not only be exer- 
cising a jurisdiction to interfere with the rights of that sovereign in . 
such property, but would be taking the further step of attempting to 
impose an obligation upon such sovereign to contribute toward the 
public expenses of the ‘Commonwealth. It would be asserting a juris- 
diction more fundamental in character, even, than judicial jurisdiction. 
In my judgment, the tax statutes of the Commonwealth must be read 
in the light of these principles, and, when so read, they must be con- 
strued as not asserting any power to tax which is at ‘variance with them. . 


10 V Op. Att. Gen. Mass. 445. | 
11 Schooner Exchange v. M’Faddon, 7 Cranch (U. 8.) 116 (1812); Briggs v. Light 
Boats, 11 Allen (Mass.) 157 (1865) ; Mason v. Intercolonial Ry., 197 Mass. 349, 83 
N.E. 876 (1908). 
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` As for Federal income tax, in 1916 the Secretary of State informed the 
Secretary of the Treasury that in his opinion no rule of international law 
or comity would prevent the collection of income tax on income derived from 
American investments owned by a foreign government, the purchase and 


ownership of securities being regarded as ‘‘in the nature of commercial 


transactions merely.” 1? It may be noted, however, that later American 
statutes exempted from income taxation such income as foreign govern- 
ments received on their investments in the United States? Although for 
a time French income tax was charged on interest accruing to the American 
_ Consulate General in Paris on official deposits in a Paris bank, the funds 
were subsequently exempted by the French Ministry of Finance.“ 

In connection with the assessment of ‘‘Octroi’’ duties against American 
consular officers in Italy on official supplies transmitted by the Department 
of State, Under Secretary of State Grew instructed the American Am- 
bassador to Italy in 1925 that: 


It is the understanding of the Department that public property of a 
government, situated within the jurisdiction of another government, 
which property is destined for the public use of the government own- 
ing it, may properly be held under principles of international law 
to be generally immune from taxation. In the circumstances, the De- 
partment considers that inasmuch as official supplies transmitted by the 
Department to its consular officers in Italy are in fact the property of 
this Government, to be used for public purposes by its recognized 
agents, they should properly be immune from all taxation, whether 
national or municipal. 


122 Hackworth’s Digest 467. 

13 See § 213 (b) (5) of the Revenue Act of 1924 (43 Stat. 253, 268), and §116 (e) of 
the Revenue Act of 1936 (49 Stat..1648, 1689) ; 2 Prentice-Hall Federal Tax Service { 16, 
401. In connection with Republic of France v. City of New York, note 9, supra, it may 
be noted that this exemption from income tax does not apply to a corporation wholly 
owned by a foreign government, since ‘‘a corporation is an entity separate and distinct 
from its sole stockholder.’’ 2 Prentice-Hall Federal Tax Service f 16, 412. 

There appear to have been doubts regarding excise taxes on telephone and telegraph 
messages, and on transportation, where the tax was imposed on an officer of a foreign 
government and in fact paid by that government (see 4 Hackworth, op. cit. 775). Since 
1943 this has been clarified by the Treasury Department’s regulation M.T.7 to the effect 
that ‘‘Consular officers of foreign governments, and other officers (other than diplomatic 
representatives), as well as agencies and commissions, of foreign governments are not 
required to pay Federal excise taxes, the legal incidence of which would otherwise fall 
upon them, in respect of trazsactions arising in the performance of their official func- 
tions for which payment is made by the foreign government.’’ (Internal Revenue Bul- 
letin, April 11, 1943, No. 7, p. 107, 4 Prentice-Hall Federal Tax Service 7 39, 375.) 

14 See 2 Hackworth, op. cit. 469. 

15 Ibid. When a California sales tax was collected on oil sold a British naval vessel, 
Secretary Hull wrote the Governor of California in 1934 that ‘‘This Government has 
supported the view that American war vessels are exempt from the payment of such taxes 
in foreign countries,’’? and pointed to the trouble in sustaining such a claim if foreign 
vessels were taxed here. The Governor’s office replied that the California tax was 
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During World War II the question of immunity of foreign government- 
owned property from sales tax, use tax, and property taxes arose in a 
number of situations in the United States. On December 24, 1941, and 
January 13, 1942, the British Embassy and the Department of State ex- 
changed notes 18 regarding the immunity of such property from taxation. 
The British note stated: | 


| . 

His Majesty’s Goverńment in the United Kingdom in accordance 
- with the principle of international law and comity that the property 
of a Foreign Government is exempt from all taxation, grants such ex- 
emption to the property: of Foreign Governments in the United King- 
dom in respect of all taxation, national and local, except in so far as 
local taxation is imposed. for direct services, in which case it is expected 

that the Foreign Government will pay such taxes. 


The Department of State replied : 


The Department has taken the position that under international law 
a sovereign state.may not impose a tax upon the personal property of 
another sovereign state devoted to the publie service of that state. 

Inasmuch as your communication .. . relates to taxes- on personal 
property, I have not undertaken to discuss the situation with respect 
to real property. I may'say, however, that real property in the District 
of Columbia belonging to foreign governments and used for govern- 
mental purposes is exempt from taxation. 


The British Government had acquired and owned real and personal 
property in Connecticut for' purposes of munitions manufacture, and on 
September 11, 1941, the Attorney General of Connceticut held such prop- 
erty not to be exempt from assessment for taxation since there was no ex- 
press statutory or treaty exemption.” However, in the light of the fore- 
going exchange of notes the Attorney General of Connecticut found on 
October 5, 1942, that ‘‘the personal property of the British Government lo- 
cated in this State, devoted to the public service of said Government, is, 





imposed on the retailer rather than the purchaser, and said that the British Government 
should apply to the oil company for a refund and the company should then apply to the 
State for a like refund. (Ibid. 414.) 

In 1925 the Chinese Government admitted free of duty materials and machinery 
imported by the United States Government for construction of river gunboats in China 
for the American Navy. (Ibid. 415.) 

Asking that New York City refrain from imposing a sales tax on the purchase by the 
Ecuadorean Government of a vessel for use as a naval training ship, Secretary Hull wrote 
in 1935 that: ‘It is well settled in international law that the public property of foreign 
governments is not amenable to the local jurisdiction for tax purposes.’’ The tax was 
waived by the City. (Ibid. 415-416.) 

16 Apparently published only as quoted in opinion of Attorney General Pallotti of 
Connecticut, Aug. 25, 1942, 22nd Biennial Report of Attorney General of Connecticut 414. 
This exchange of notes was also quoted in the opinion of the Assistant Attorney General 
of Michigan, and opinion NS-4136' ‘of the Attorney General of California, both discussed 
infra. 

17 22nd Biennial Report of Attorney General of Connecticut 236. 
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except insofar as local taxation is imposed for direct services, exempt from 
assessment and taxation.’’?® He found in the exchange of notes a declara- 
tion that ‘‘the personal property of a foreign State devoted to the public 
service of that State, is exempt from taxation under a rule of international 
law,’’ and that ‘‘the rule has been accepted and adopted by the two govern- 
ments.” Therefore, he said: 


Since international law exempts the personal property of a foreign 
state from taxation, we are bound to follow it, as it is also the law of 
the State. 


However, the Connecticut Attorney General does not appear to have held 
that the immunity extended to real property owned by the British Govern- 
ment. 

In an unpublished opinion of July 28, 1942, Assistant Attorney General 
T. Carl Holbrook of Michigan held that a personal property tax should not 
be imposed upon personal property owned by the British Government and 
consisting of ‘‘machinery, tools, equipment, and facilities, including build- 
ings, all situated on lands belonging to’’ an automobile manufacturer in 
Detroit and used solely for producing munitions for the British Govern- 
ment and the United States Government. Relying upon the quoted ex- 
change of notes with the United Kingdom, upon an opinion of the Attorney 
General of Michigan dated May 28, 1941, that ‘‘as a matter of general law 

. the property in question is exempt even in the absence of treaty stipu- 
lations which might affect the problem,’’ and upon a treaty between the 
United States and the United Kingdom signed in 1941 and submitted to the 
Senate on October 21, 1941 (but never ratified), he found that: 


it is evident that these governments have expressly accepted and 
adopted as a rule of international law the principle that the personal 
property of either government devoted to the publie service is not 
subject to taxation by the other, except insofar as local taxation is 
imposed for direct services.?® 


It likewise appears that on July 8, 1941, the ees General of Cali- 
fornia rendered opinion NS-3630 holding that certain personal property 
owned by the British Government was subject to local taxation.. However, 
after the exchange of notes between the United States and United Kingdom 
` the Attorney General of California rendered opinion NS—4136 dated 
February 26, 1942, in which he held that the United States and British 
governments had expressly accepted and adopted as a rule of international 
law the principle that the personal property of either government devoted 
to the public service is not subject to taxation by the other. 

Previously the Attorney General of Washington had held that the 


18 Ibid. 414. ; 
19 Ms. copy of opinion made available to the writer by Assistant Attorney General Hol- 
brook, 
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Washington statutes should not be construed to impose a use tax upon 
bombsights manufactured for the British Government and installed in air- 
craft in the State of Washington, on the ground that the terms used in the 
tax statute were not ‘‘broad enough to include a foreign nation” and that 
there would be ‘‘no actual ‘use of the bomb sights, ete., in Washington. ”’ 
He concluded that ‘‘it was not the legislative purpose to levy a compensat- 
ing or use tax on foreign nations such as the British government.’’ 2° 

It is understood that other States in which the question arose regarded 
personal property owned by one of the Allied governments and intended 
for war purposes as not subject to taxation. However, it appears that the 
Attorney General of Maine ruled in 1945 that money collected from the 
Canadian Government as éxcise taxes (presumably on gasoline used by 
Canadian Government-owned vehicles or aircraft) could not be refunded in - 
the absence of treaty or statutory provisions.” 

Cases on the general subject from other countries seem to be infrequent. 
However, in Gobierno de Italia en suc. v. Consejo Nacional de Educacién,?* 
an Argentine intermediate appellate court (Camara Civil de’ la Capital) 
held in 1940 that the Italian Government might not recover a surtax col- 
lected on a large legacy left to that Government to buy or build property 
for the Italian Consulate General and other designated Italian institutions. 
The tax was imposed on legacies to beneficiaries domiciled outside Argentina. 
In a two-to-one decision, the court said in part: 


The fiscal law is to ile applied to all entities which are persons, in- 
eluding the Italian State in its character as a juridical person. Ac- 
cordingly, the Italian State must submit itself to all provisions relating 
to the enjoyment and exercise of the rights of a legatee. . . . Moreover, 
in public international law, the exeniption from taxes in favour of 
States or diplomatic agents is a prerogative allowed by courtesy. Thus 
they enjoy exemption from all direct personal taxes, customs dues, and 
so on, but not from taxes for public services, land taxes, for the transfer 
of goods by gift or sale, or by way of inheritance or contract... . In 
international law foreign States do not enjoy exemption from inheri- 
tance taxes, except in case of reciprocity, which has not been suggested 
in this case. [Translation by Annual Digest, p. 198.] 

| 


In this connection it may be recalled that immunities from judicial process 
do not necessarily extend to the case where a state is interested as a legatee 
or devisee of property in another state.” 


20 Opinion of April 25, 1941, 26th Biennial Report of the Attorney General of Wash- 
ington (1941-1942) 10, 11. i 

21 Letter of May 14, 1945, from Attorney General Ralph W. Farris to Governor 
Hildreth, quoted in later opinion of Attorney General ruling that diplomatie and con- 
sular officers could not be exempted from motor fuel tax, and published in Report of 
Attorney General, State of Maine, 1947—1948, p. 110. 

2271 Jurisprudencia Argentina 400; Annual Digest, 1941-42, Case No. 52. 

23 See Harvard Research in International Law, Competence of Courts in Regard to 
Foreign States, Art. 10 of Draft Convention, this JOURNAL, Supp., Vol. 26 (1932), p. 590, 
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The foregoing materials relate primarily to personal or movable property. 
The problem of tax immunity of real property owned by a foreign govern- 
ment has most often come up with respect to property used for consular 
offices or consular residence.** All too frequently authorities of the receiv- 
ing state have failed to distinguish between the status of property owned 
by a consular officer and property owned by. the government of the sending 
state. It is believed, however, that there is a growing tendency to recognize 
the immunity from taxation of both personal and real property owned by 
the sending state and used for the clearly public purpose of providing a 
consular office or residence for the consular officer. 

_ In 1907 the Department of State stated to the Japanese Embassy that: 


. . . if taxes are levied and collected upon consular premises owned by 

_the Imperial Japanese Government in Honolulu, such property is but 
receiving the same treatment as would be accorded similar property 
owned by any Government, within American territory.” 


In opinion NS—5334 of February 18, 1944, the Deputy Attorney General 
of California held that the law of California permits the Chinese Govern- 
ment to purchase real property for use as a Chinese consulate, but that such 
property would not be exempt from taxation unless by treaty, saying: 


... it appears that whereas diplomats and property owned for 
diplomatic purposes enjoy exemption from taxation by international 
usage, no similar immunity has developed in regard to consular officers ` 
and property. (See 8, Law and Contemporary Problems, 594, 600; 
Conlon, Diplomatic and Consular Immunity from Taxation (Fed. Tax. 
Adm, Research Report No. 9, 1940.) Such a distinction undoubtedly 
arises from the recognition by leading writers on international law of 
the greater necessity for diplomatic relations between nations than for 
the conduct of purely commercial intercourse. ‘‘There being no 
absolute and perfect obligation’’ in regard to commercial affairs, says 
Vattel, ‘‘the nation that wishes to have a consul must procure this right 
by the commercial treaty itself.’’ (Vattel, Law of Nations (Chitty and 
Ingraham, 1857) pp. 147, 148.) See also, for distinction between 
diplomats and consuls, Wilcox v. Luco, 118 Cal. 639.) Apparently 
recognizing this rule, by a number of treaties the United States has 
exempted consular real property from taxation, with certain excep- 
tions. ... 
As tax exemption af consular property has not yet acquired the status 
of international law, but must be specifically granted by treaty, it fol- 
. lows that real property in California owned by the Chinese Republic 
for consular purposes would not be tax exempt until such SEY: is 
expressly accorded such property by treaty.** 


and material there cited; E. W. Allen, Position of Foreign States before National Courts 
(1933), pp. 18, 226, 261, 301. 

24 The exemption of embassy and legation property from taxation seems to be clearly 
included within the generally recognized diplomatic immunities, except insofar as local 
taxation may be in the nature of charges for commodities supplied or services rendered, 
such as water rates. 

284 Hackworth’s Digest 783-784. 263 Op. Ait. Gen. Cal. 102, 104. 
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It would appear that the Attorney General of California fell into the 
error of confusing the personal status of the consular officer with the status 
of government-owned property. The distinction between immunity of 
diplomatie property and the non-immunity of consular property ordinarily 
refers to property owned by the consular officer as constrasted with property 
owned by a diplomat.’ Perhaps the attempt to distinguish the govern- 
mental and publie character of diplomatic relations from the supposedly 

‘ecommercial’’ and private , character of consular affairs, based upon an 
1857 edition of Vattel’s treatise of 1758, lacks reality in the mid-twentieth 
century—at least insofar asl consular relations are conducted by full-time 
government officials who cannot in any way be deemed mere representatives | 
of private traders. Nevertheless, the office of the Attorney General of 
California has maintained this attitude in a series of subsequent opinions 
dealing with French consular property and the property of the Agency 
which performed consular functions for the French Committee of National 
Liberation prior to our recognition of the Provisicnal Government of France 
in 1944.8 In Opinion NS-5600 of September 22, 1944 (4 Op. Att. Gen. 
Cal. 201), it was held that the French Agent at San Francisco performing 
normal consular functions was not entitled to exemption from payment of 
personal property taxes on the furniture of the Agency. This position was 
reiterated in Opinion NS-5725 of December 19, 1944,” although immunity 
was allowed under the Consular Convention of 1853 insofar as related to 
taxes accruing after the American recognition of the Provisional Govern- 
ment of France on October! 28, 1944.. Deputy Attorney General Stevens 
said: >d 


The distinction in intérnational law between property owned for 
diplomatie and that owned for consular purposes apparently arises 
from the fact that a consul represents private and commercial interests 
as well as the government itself. (See Vattel, Law of Nations (Chitty . 
and Ingraham, 1857), pp. 147, 148.) 


Finally, however, in Opinion 45-187 of December 5, 1945,3 the Attorney ` 
General held that immunity might be granted, since the Consular Conven- 


27 An examination of the works by Conlon referred to, ‘‘ Express or Implied Exclusions 
from Consumption Excises,’’ 8 Law and Contemporary Problems 594, 600-601 (1941), 
and Diplomatic and Consular Immunity from Taxation (Fed. Tax Adm 'rs Research Rept., 
No. 9, 1940), shows that the discussion relates solely to personal exemptions of diplomatic 
and consular officers from taxation on their own property; there is no reference to or 
discussion of exemption of property owned by a foreign state or government. 

28 Cf. Opinion NS-5552, Junei2i, 1944, 3 Op. Att. Gen. Cal. 393, concerning the 
personal property of an officer of the Agency, in which it was said that ‘‘Diplomats are 
the only publie officers of foreign countries accorded personal tax immunity by inter- 
national usage... . Even in the'case of consuls affirmative action by various nations 
in the form of legislation or treaty’ has been necessary for them to attain tax exemption. 23 
The same two works by Conlon were cited. 

29 4 Op. Atty. Gen. Cal. 382. 306 Op. Atty. Gen. Cal. 287, 
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tion of 1853 was admitted to have been in force during the time that 
diplomatic relations with France were suspended. He stated that: 


. . In accordance with an accepted rule of international law, for 
example, personal property of a foreign government devoted to a 
public as distinguished from a business use is not subject to taxation 
in the United States if the foreign government similarly recognizes the 
sovereign immunity from taxation of property owned by the United 
States or one of the component States of that Union. (Opinion NS- 
4136, issued February 26, 1942.) 

Consular officers are appointed primarily for the purpose of protect- 
ing and advancing, in a foreign State, the business and commercial 
interests of the appointing state and its citizens. (Wilson on Inter- 
national Law (3rd ed. 1939), p. 188.) For that reason, if sovereign - 
immunities are to attach to consular representatives and property, it 
is necessary that such protection be accorded by treaty... . 

We therefore are unable to agree with the contention of the State 
Department’s legal adviser that the property in question is entitled to 
tax exemption solely because it is owned by a foreign government. 


This same approach by the California Attorney General appears to have 
been carried over in 1945 into the field of personal property acquired by 
the Netherlands Purchasing Commission, when it was shown that the 
Netherlands Government accorded tax exemption to personal property 
belonging to foreign governments. The Attorney General ruled on De- 
cember 4, 1945,5! as follows: 


In opinion NS-4136, issued February 26, 1942 we expressed the view 
that when the United States and a foreign government have expressly 
accepted and adopted as a rule of International law the principle that 
the personal property of either government devoted to the public 
service is not subject to taxation by the other, the local taxing jurisdic- 
tions of California should not levy taxes upon property of that foreign 
government which falls within the designated category. 

As it appears from an interchange of notes between the Secretary of 
State and the Netherlands Ambassador that both the United States and 
Netherlands Governments recognize the immunity from taxation of 
personal property belonging to foreign governments when used by said 
governments for public purposes, it follows that property of the Nether- 
lands Government which corresponds with this classification should be 
exempted from taxation while situated within the taxing jurisdiction 
of the various cities and counties of California. 

The fact remains, however, that sovereign immunity does not neces- 
sarily attach to all governmental activities, for some governmental 
action may be of a business rather than a public character. The United 
States Supreme Court has recognized, for example, that when a state 
elects “‘to support a governmental activity through the conduct of a 
business comparable in all essentials to those usually conducted by 
private owners” (Allen v. Regents, 304 U. S. 439, 451), such business 
is not entitled to exemption from taxation by another sovereignty. 
(And see Helvering v. Gerhardt, 304 U. S. 405, 419.) And it is 


31 Opinion 45-311, 6 Op. Atty. Gen. Cal. 289, 290. 
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indicated by the statement of the rule announced in Opinion NS-4136, 
in order to be entitled to tax exemption, the property of a foreign 
government must be devoted to a publie use... . 

The determination whether property is owned by a foreign govern- 
ment for a public as distinguished from a business purpose is com- 
mitted in the first instance to the sound discretion of the Assessor, whose 
decision is subject to review by the County Board of Equalization. 
In order, therefore, toi be entitled to tax exemption, the Netherlands 
Government should supply the Assessor with satisfactory information 
that the property in CESE will be devoted to a publie rather tban a 
business use. 


In contrast, the PEE General of Texas ruled on April 2, 1943, that 
real and. personal property: owned by a foreign government and used for 
consular purposes in Texas is exempt from ad valorem taxation by the 
State or a political subdivision, the inquiry relating particularly to Mexican 
consulate property. The. Texas opinion quotes at length from French 
Republic v. Board of Supervisors (supra), and says that the reasons under- 
lying the exemption for personal property in the Kentucky decision are 
equally applicable to the exemption of real property used for consular 
purposes. The opinion added: 


We take it that regardless of the various ways a rule of international 
law may arise, one of the most satisfactory methods would be by the 
mutual recognition of its existence between the governments concerned. 
Since the Republie of Mexico has accorded freedom from taxation to 
the property of our government used for its embassies and consular 
offices in Mexico City, this alone would in our opinion afford the most 
laudable reason for the exemption from taxation by our State and the 
various political subdivisions thereof of the property of the Mexican 
Government located in our State used for offices and housing of its 

. . representatives. We should recognize this as a binding obliga- 
tion upon us under international usage and international law. 

It is apparent from ‘the foregoing | that we are of the opinion that 
property situated in this State, which is owned and used by the Re- 
public of Mexico for governmental purposes, whether real or personal, 
is not subject to ad valorem taxes by this State or any political sub- 
division thereof, and you are accordingly so advised. 


In its Draft Convention on the Legal Position and Functions of Consuls, 
the Harvard Research in International Law included the immunity of the 
sending state from taxation imposed by the receiving state on all property 
_ used for the exercise of consalee functions. Article 19 of the Draft Con- 
vention provides: 


A receiving state shall exempt a sending state from any tax or charge 
whether national or local upon an interest in movable or immovable 
property employed by'the sending state in the exercise of consular 
functions, provided that such exemption need not extend to charges for 


82 Opinion 0-5031, made available by the kindness of Attorney General Price Daniel. 
i 
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special services or assessments for local improvements; and it shall 
exempt such interest of the sending state from any form of attachment 
or execution.** 


In the Comment on this article the Harvard Research stated: 


This article requires the receiving state to grant exemption from 
taxation to the interest of the sending state in property employed for 
consular purposes. The exemption extends only to the interest of the 
sending state in such property. . . 


The following national regulations and treaties grant exemption from 
taxation for public ccnsular property: Czechoslovakia, Law, 1927, par. 
126 ; Danzig, Senate Resolution of April 23, 1929; Egypt, Decree, 1884, 
Art. 2; Poland, Law, 1924, Art. 1; Sweden, Memorandum concerning 
fiscal regime applicable to foreign consuls, 1930; Tunis, Decree, 1902, 
Art. 3; U. 8.-Germany, 1923, Art. 19; U. S.-Hstonia, 1925, Art. 18; 
U. S.-Hungary, 1925, Art. 16; U. S.-Cuba, 1926, Art. 6; Sweden- 
Rumania, 1927, Art. 7; U. S8.-Honduras, 1927, Art. 18; U. S.-Austria, 
1928, Art. 15. It would seem that provisions for exemption of public 

- consular property are relatively infrequent, but this is perhaps due 
to the fact that such exemption is based on an established principle of 
international law which exempts the property of a foreign sovereign 
from the jurisdiction of the state in so far as it is used for public 
purposes. (Vavasseur v. Krupp (1878), 9 Chancery Division 351; 
Mason v. Inier-Colonial Railway of Canada (1908), 197 Massachusetts 
349.) This has been applied even to exempt from taxation property 
of another state, the use of which could hardly be regarded as public. 
(French Republic v. Board of Supervisors of Jefferson County (1923), 
200 Kentucky 18. See also comment on draft convention on the 
Competence of Courts in regard to Foreign States.) See, however, 
Italy, Memorandum on laws and decrees regulating condition of foreign 
consuls, 1930, specifically denying exemption for public consular 
property.** 


Similar exemption from taxation is specified in many bilateral treaties. 
Apparently the first such provision entered into by the United States was 
‘the second paragraph of Article XIX of the Treaty of Friendship, Com- 
merce and Consular Rights with Germany signed December 8, 1923, which 
provided: f 


Lands and buildings situated in the territories of either High 
Contracting Party, cf which the other High Contracting Party is the 
legal or equitable owner and which are used exclusively for govern- 
mental purposes by that owner, shall be exempt from taxation of every 
kind, National, State, Provincial and Municipal, other than assessments 
levied for services or local publie improvements by which the premises 
are benefited. ~ 


33 This JOURNAL, Supp., Vol. 26 (1932), p. 333. 34 Ibid., pp. 383-385. 
35 44 Stat. 2132; U. S. Treaty Series 725; this JOURNAL, Supp., Vol. 20 (1926), p. 4. 
With the quoted paragraph should be contrasted the preceding paragraph of the same 
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The High Court of Ontario has recently dealt with this problem, in a 
case involving property owned by the Chinese Government and used for its 
Consulate General in Toronto.** Quoting at length from the Canadian 
Supreme Court decision *” which had held that municipal taxes could not 
be imposed on foreign legations, the Court said (at pp. 218, 216-217) : 


The only difference, | if it is a difference, is that this property is 
employed for public purposes as a consulate, purposes which may not 
be classed as diplomatic purposes. However, as we have seen from 
previous quotations, the immunity of the property of a foreign state 
is not limited to the property of the diplomatic representative but 
applies to such property of the foreign state used for publie purposes 
by a Consul. 

The basis of the principle seems to be that the foreign state is immune 
from coactio, direct or indirect. 

I have, of course, fully recognized that the Reference 7 case in the 
Supreme Court of Ganada and 1 many of the authorities referred to deal 
with the property of a foreign Government occupied by an Ambassador 
or diplomatic representative but the ratio decidendt would appear to be 


article, under which tax exemption of consular officers specifically does not cover ‘‘taxes 
levied on account of the possession or ownership of immovable property situated in, or 
income derived from property of'any kind situated or belonging within the territory of 
the State within which they exercise their functions.’’ 

Provisions like those quoted from the German treaty are contained in U. S. treaties 
with Estonia, Art. 18 (Dee. 23, 1925) U. S. Treaty Series 736, 44 Stat. 2379; Hungary, 
Art. 16 (June 24, 1925), U. S. Treaty Series 748, 44 Stat. 2441; Cuba, Art. 6 (April 22, 
- 1926), U. S. Treaty Series 750, 44 Stat. 2471; Honduras, Art. 18 (Dee. 7, 1927), U. S. 
Treaty Series 764, 45 Stat. 2618; Latvia, Art. 19 (Apr. 20, 1928), U. S. Treaty Series 
765, 45 Stat. 2641; El Salvador,‘ Art. 17 (Feb. 22, 1926), U. S. Treaty Series 827, 46 
Stat. 2817; Austria, Art. 15 (June 19, 1928), U. S. Treaty Series 838, 47 Stat. 1876; 
Poland, Art. 18 (June 15, 1931), U. S. Treaty Series 862, 48 Stat. 1507; Finland, Art. 21 
(Feb, 13, 1934), U. 8. Treaty Series 868, 49 Stat. 2659; Siam, Art. 14 (Nov. 13, 1937), 
U. S. Treaty Series 940, 53 Stat. 1731; Liberia, Art. 3 (Oct. 7, 1938), U. S. Treaty 
Series 957, 54 Stat. 1751. A somewhat "fuller form is used in the Consular Convention 
of March 14, 1947, with the Philippines, Art. 3, Treaties and Other International Acts 
Series (T.I.A.S.), No. 1741. In the Consular Convention of Jan. 12, 1948, with Costa 
Rica, Art. V, T.I.A.S., No. 2045, exemptions are even more explicitly provided for real 
or personal property owned by the sending state and used for consular purposes. To 
similar effect, see the draft Consular Convention with the United Kingdom, signed June 
6, 1951, Art. 12, Senate Ex. O, 82nd Cong., Ist Sess. 

The only recent consular convent sion signed by the United States which does not 
provide for tax exemption of property owned by the sending state and used for consular 
purposes appears to be that with Mexico, Aug. 12, 1942, U. S. Treaty Series 985, 57 
Stat. 800. i 

38 Yin-Tso Hsiung v. Toronto, [1950] 4 D.L.R. 209, digested in this JOURNAL, Vol, 45 
(1951); p. 595. Although it appeared that the premises were held by the Consul General 
in trust for the Government of the Chinese Republic, the court treated the land and 
premises as being the property of the Chinese Republic. 

87 Reference re Power of Municipalities to Levy. Rates on Foreign Legations and High 
Commissioners’ Residences, [1943] 2 D.L.R. 481 (Supreme Court of Canada, 1943). 
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as much that the property is owned by and used for the public purposes 
of the foreign Government as that it is occupied by the Ambassador or 
public Minister of the foreign Government, as indicated in the quota- 
tion from the judgmen? of Brett L. J. in The Parlement Belge [5 P.D. 
197 (1880)] ... and which was quoted with approval in Compania 
Vascongado v. “Cristina,” [1938] A.C. 485, by Lord Wright at p. 506, 
as mentioned in the judgment of Hudson J. aforesaid... and 
which I repeat here: ‘‘The principle to be deduced from all these cases 
is that, as a consequence of the absolute independence of every sovereign 
authority, and of the international comity which induces every 
sovereign state to respect the independence and dignity of every other 
sovereign state, each ard every one declines to exercise by means of its 
Courts any of its territorial jurisdiction over the person of any 
sovereign or ambassador of any other state, or over the public property 
of any state which is destined to public use, or over the property of 
any ambassador, though such sovereign, ambassador, or property be 
within its territory, and, therefore, but for the common agreement, 
subject to its jurisdiction.” 

I am therefore of the opinion that the property of a foreign state 
occupied by its Consul and used for the public purposes of such state 
are not liable to taxation by municipal corporations in this Province.** 


In addition to treaty provisions regarding tax exemption of state-owned 
property used for consular purposes, we find a growing practice to stipulate 
by international agreemert that foreign military cemeteries and war 
memorials should be free from taxation. A number of treaties contain 


38 The case is of particular interest in view of Michigan State Bridge Commission v.’ 
Point Edward, [1939] 3 D.L.R. 533, in which the Ontario Court of Appeal held that a 
Michigan governmental body as owner of the international bridge from Port Huron to 
Point Edward was not entitled to immunity from taxation. The Ontario court said in 
that case that plaintiff Michigan political subdivision was not exercising any functions 
in Ontario other than those of ‘ts transferror, a private Canadian company which had 
been granted powers to construct and maintain the bridge. An editorial note to the 
1939 opinion reads: ‘‘Apart from the law’s recognition of diplomatic immunity, purely 
as a matter of grace, foreign States are entitled to no speeial privileges or exemptions 
from the general-law of the land’? (p. 533.} 

Similarly in 1942 the Supreme Court of Ceylon held in Superintendent of the Govern- 
ment Soap Factory, Bangalore, v. Commissioner of Income Tax, 43 New Law Reports, 
Ceylon, 439, that the profits made in Ceylon by the Mysore Government Soap Factory 
could be taxed by Ceylon without violation of international law. The Ceylon court held 
that the State of Mysore had no position in international law and could not invoke any 


‘immunity arising by virtue. of international law. The court added: ‘‘There appears, 


however, to be no principle of International Law precluding the legislature from enact- 
ing legislation imposing on a foreign State liability to pay income tax. On the other 
hand, unless the foreign State submits to the jurisdiction, there is no power or authority 
to enforce such liability.’’ 

38 See, for example, agreements between the United States and Belgium, effected by 
notes exchanged June 6‘and July 23, 1947, T.I.A.S. 1672, 61 Stat. 3352; Italy, Sept. 13 
and 24, 1946, T.LA.S. 1713, 61 Stat. 3750; France, Oct. 1, 1947, T.I.A.8. 1720, 61 Stat. 
3767; Hungary, June 18, July 25, and Aug. 9, 1946, T.I.A.S. 1748, 61 Stat. 3898; The 
Netherlands, April 11, 1947, T.I.A.S. 1777, 61 Stat. 4037; Rumania, June 19 and 28, 
1946, T.I.A.S. 1796, 61 Stat. 4042. : 
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arrangements for exemption from taxes of foreign government property 
used for defense purposes, either customs duties and other taxes on imported 
articles or more general taxation being dealt with.*° On the other hand, 
bilateral treaties may specify that, no immunities from taxation shall be 
enjoyed merely because of ownership or control by a foreign state when 
commercial activities are involved. Thus the most recent commercial 
treaties concluded by the (United States contain a paragraph to the effect 
` that 


No enterprise of eile: High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself or 
for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein.** 


To sum up, the evidence in support of a rule of international law accord- 
ing immunity from taxation includes the affirmations made in the 1941-- 
1942 exchange of notes by the United States and the United Kingdom, 
similar statements made in domestic correspondence by the Department of 
State, the view of The Netherlands referred to in the California opinion on 
property of The Netherlands Purchasing Commission, the decisions of the 
Kentucky and Ontario courts, the opinions of the Attorneys General of 
Massachusetts, Connecticut, California (with some qualifications), Michigan 
and Texas, the passage quoted from Hyde’s International Law, and the 
preponderance of the treaty provisions which have dealt with the subject. 


40 See, for example, Agreement with Denmark for the Defense of Greenland, April 9, 
1941, Ex. Agr. Ser. 204, 55 Stat. 1245; Agreement with Liberia for Construction of a 
Port, Dec. 31, 1943, Ex. Agr. Ser. 411, 58 Stat. 1357; Agreement with Canada on Pro- 
vincial and Municipal Taxation on United States Defense Projects, Aug. 6 and 9, 1943, 
Ex. Agr. Ser. 339, 57 Stat. 1065. 

Covering primarily duty-free treatment and exemption from internal taxation on im- 
portation or exportation of property, see for example Agreement with the Philippines, 
March 14, 1947, T.I.A.8. 1775, 61 Stat. 4019; and Mutual Defense Assistance Agreements 
signed Jan. 27, 1950, with Belgium, T.LA.S. 2010; Denmark, T.I.A.S. 2011; France 
TITAS. 2012; Italy, T.I.A.S. 2013; Gisketiboure, T.I.A.S. 2014; The Netherlands, 
T.I.A.S. 2015; Norway, T.I.A.8. 2016; signed January 26, 1950, with Korea, T.LA.S. 
2019; and May 23, 1950, with Iran, T.I.A.S. 2071. 

41 Treaty of Friendship, Commerce and Navigation with Italy, signed Feb. 2, 1948, 
T.I.A.S. 1965, Art. 24, par. 6. ' To like effect, see Art. 15 of the Treaty of Friendship, 
Commerce and Navigation with Ireland, signed Jan. 21, 1950, T.I.A.S, 2155; Art. 18 
of the Treaty of Friendship, Commerce, and Economic Development with Uruguay, signed 
Nov. 23, 1949, Senate Ex. D, 8lst Cong., 2d Sess.; Art. 14, Treaty of Friendship, Com- 
merce and Navigation with Greece, signed Aug. 3, 1951, with Department of State 
Press Release No. 700, Aug. 3, 1951; Art. 18, Treaty of Friendship, Commerce and 
Navigation with Israel, signed Aug. 23, 1951, Senate Ex. R, 82nd Cong., 2d Sess.; Art. 
18, Treaty of Friendship, Commerce and Navigation with Denmark, signed Oct. 1, 1951, 
Senate Ex. I, 82nd Cong., 2d Sess. 
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However, in opposition to the proposition that international law requires 
such immunity, there may be found earlier statements by the Department 
- of State (all prior to the 1941-42 exchange of notes) ; court decisions from 
New York, Ontario, Ceylon and Argentina; the position taken by the At- 
torney General of Maine; the attitude of the Attorney General of Cali- 
fornia in situations involving consular property or that used for other 
purposes not deemed sufficiently ‘‘public’’; and the recent treaty provisions 
denying immunity from taxation when foreign states engage in commercial 
enterprises. So far as the court decisions are concerned, the weight of each 
of those denying immunity becomes dubious under its particular cireum- 
‘stances: in the New York case, ownership was through a New York corpora- _ 
tion which held title to the land, and the taxes were finally remitted; in the 
earlier Ontario case the entity taxed was merely a political subdivision, 
while the decision granting immunity is more recent; the Ceylon court was 
dealing with the Indian State of Mysore which was admittedly not a ‘‘state’’ 
in the international law sense; and in the Argentine case we have the 
peculiar character of inheritance and bequests as a field in which sovereign 
immunity is usually denied. ` 

On principle, tax exemption appears to be a logical accompaniment.of the 
principle of immunity of foreign state-owned property from judicial process, 
The immunity from suit of a foreign sovereign state is usually regarded as 
extending to its public property (with certain exceptions in the case of real 
property and of succession; *? and in American practice some question 
whether possession by the government is necessary in order to have immuni- 
ity #8). ‘‘So far as jurisdiction is concerned, there is no-difference between 
suits against a sovereign directly and suits against its property.’’ **. Sover- 
eign immunity applies in the case of proceedings brought in rem against, or 
suits involving directly, government-owned vessels and other types of gov- 
ernment-owned property.** Even in those cases where a judgment may 


42 See Harvard Research in International Law, Art. 9, loc. cit. (supra, note 23), pp. 
572-590; C. Fairman, ‘‘Some Disputed Applications of the Principle of State Immunity,’’ 
this JOURNAL, Vol. 22 (1928), p: 566; Allen, op. cit. (supra, note 23), at p. 15. 

43 Long v. The Tampico, 16 Fed. 491 (S.D.N.Y. 1883) ; The Johnson Lighterage No. 24, 
231 Fed. 365 (D.N.J. 1916); The Navemar, 303 U. S. 568 (1938); Ervin v. Quintanilla, 
99 F.(2d) 935 (5th Cir., 1938). Cf. Republic of Mexico vt. Hoffman, 324 U. S. 30 (1945). 

44 Hassard v. United States of Mexico, 29 Misc. (N. FY.) 511, 512 (1899), affirmed on 
opinion below, 46 App. Div. 623, 61 N. Y. Supp. 939 (1st Dept., 1899); aff’d. 173 N. Y. 
645, 66 N. E. 1110 (1903). 

45 Vavasseur v. Krupp, 9 Ch. Div. 351 (Ct. App. 1878); Berizzi Bros. Co. v. S. 8. 
Pesaro, 271 U. S. 562 (1926); Banque de France v. Equitable Trust Co., 33 F.(2d) 202 
(S.D.N.Y. 1929); Auer v. Costa, 23 F. Supp. 22 (D. Mass., 1938) ; 2 Moore’s Digest 591; 
I Oppenheim, International Law (7th ed., 1948) §115a; Hyde, International Law (2d 
ed., 1945), Vol. 2, pp. 844-845; Fenwick, International Law (3d ed., 1948), p. 308. Cf. 
Loewenfeld, ‘‘Some Legal Aspects of the Immunity of State Property,’’ 34 Grotius 
Society Transactions (1948) 111. 
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properly be had against a sovereign state, the latter’s property has been held 
immune from execution process.** 

Various reasons for tax:immunity are discussed in the opinions which 
grant it. Some point to the impossibility of collecting any taxes, since 
foreign states and their property are not subject to suit or judicial process. 
Some refer to the imposition of taxes on a foreign state as an affront to its 
sovereignty, an interference with its independence, or a denial of its 
equality with the taxing state. In most of the cases where exemption is 
granted there appears no sufficient reason why the state should be expected 
or required to contribute to the cost of operating the government of a 
foreign state within whose) borders some of its property may be located. 
Frequently in the situations which have arisen the two states are co-operat- 
ing closely in war or other emergency, and the presence of the foreign 
state’s property is for a purpose beneficial to both states, while any revenue 
derived from taxes would be far too small to offset the friction and bad 
feeling likely to result. During World War IT the mutual war effort would 
not have been furthered if Connecticut had taxed British-owned machinery 
in a plant producing munitions, or if California had imposed sales taxes 
on military aircraft produced for the British Government. Any attempt to 
tax a military cemetery for those who died in battle against a common foe 
would obviously cause resentment. With these examples in mind it is easy 
to see reasons for tax exemption. In the case of more prosaic governmental 
functions, such as the maintenance of consular offices, the emotional appeal 
is less but the contribution to friendly and mutually beneficial international 
relations is as real. On the other hand, mounting costs of government are 
likely to cause taxing authorities to seek new sources of income, and to 
ask why foreign government property should be treated differently from 
other types of property. As needs for revenue increase and as foreign 
government-owned property is more frequently found within many states, 
it becomes highly desirable that questions of tax exemption be covered 
specifically by agreements ibetween the states concerned. In the fields 
where such agreements have been common (consular property, military 
cemeteries, defense installations, and the like), there is no doubt as to the 
clearly public purpose of the property involved. The use of these agree- 
ments, combined with the practice discussed above, appears to be bringing 
about a situation in which it will become generally recognized that inter- 
national law provides for the tax exemption of foreign state-owned Property 
used for functions generally accepted as public. 

It is by no means clear, however, that the same result is either probable 


46 Dexter and Carpenter v. Kunglig Jarnvagsstyrelsen, 43 F.(2d) 705 (2d Cir., 1930), 
this JOURNAL, Vol. 25 (1931), p. 360, cert. den., 282 U. S. 896 (1931) ; Duff Development 
Co. v. Government of Kelantan, [1924] A.C. 797; von Hellfeld v. Fiskus des Russischen 
Reiches, 29 Zeitschrift für Internationales Recht 417 (1910), translation in this JOURNAL, 
Vol. 5 (1911), p. 490. 
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or desirable when we are dealing with property used for purposes which 
seem more commercial then governmental. Throughout the world many 
governments are engaging in all sorts of activities which only a few years 
ago would never have been considered as falling within the governmental 
sphere. There seems to be a clear trend in international law and practice 
toward limiting the doctrine of sovereign immunity from judicial process 
when such activities are involved.“ Although the courts of the United 
States do not as yet distinguish ‘‘governmental’’ or ‘‘sovereign’’ activities 
of a foreign state from those considered ‘‘private’’ or ‘‘commercial,’’ there 
are hints that such a line may be drawn.*® The Department of State has at 
times been of the opinion that immunity from suit‘ or from taxation *° 
need not be accorded foreign governments when they carry on commercial 
activities. In 1923 the Kentucky court did not differentiate the purchase 
of tobacco for the French tobacco monopoly from those operations more 
usually deemed publie functions; ** but the commercial treaties referred 
to ®© clearly provide against immunity from taxation (or judicial process) 
when a foreign government engages in commercial or business activities 
within the taxing states. The emphasis on ‘‘public purpose’’ in the diplo- 
matic correspondence and opinions of attorneys general of the World War 
II epoch suggests that tax immunity should be confined to foreign state 
activities regarded as ‘‘publis.’’ Of course any such line between ‘‘public’’ 
and ‘‘non-sovereign’’ functions of a foreign state is difficult to draw. 
Property owned by a foreign state and used for a consulate should not be 
held to lose its ‘‘public’’ character because consular officers perform func- 
tions in connection with promotion and facilitation of foreign trade. Cer- 


-tainly the purchase or production of munitions by a foreign government 


should not be classified as ‘‘non-sovereign’’ in nature, merely because the 
purchase and sale of goods or their manufacture may ordinarily be re- 


4t See Harvard Research in International Law, Competence of Courts in Regard to. 
Foreign States, this JOURNAL, Supp., Vol. 26 (1932), p. 451; E. W. Allen, Position of 
Foreign States before National Courts (1933), pp. 301-302; Hervey, ‘‘Immunity of 
Foreign States When Engagec în Commereial Enterprise,’’ Mich. Law Rev., Vol. 27 
(1929), p. 751; Fensterwald, ‘‘Sovereign Immunity and Soviet State Trading,’’ Harv. 
Law Rev., Vol. 63 (1950), p. 614; note, Yale Law Journal, Vol. 58 (1948), p. 176. 

48 See Judge Mack’s opinion in The Pescro, 277 Fed. 473 (S.D.N.Y. 1921); Justice 
Frankfurter’s concurring opinion in Republie of Mexico v. Hoffman, 324 U. S. 30, 38 
(1945). On April 9, 1948, a press officer of the Department of State announced that the 
policy of requesting immunity for foreign government-owned and government-operated 
merchant vessels might be reccnsidered. Tae New York Times, April 10, 1948, p. 27, 
col. 3. 

49 See Secretary of State Lansing to the Attorney General, Nov. 3, 1918, 2 Hackworth’s 
Digest 429; Department of State to Italian Embassy, March 31, 1921, ibid. 437; com- 
munication from Department of State on Aug. 2, 1921, quoted in The Pesaro, 277 Fed. 
473, 479-480, note 3 (S.D.N.Y. 1921). 

50 See note 6 supra. 51 See p. 240 supra. 

52 See note 41 supra, 
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I. NATIONAL STATUS OF ALIENS DURING WAR 


The national status of an individual is a matter of importance at all 
times, and is becoming increasingly so. It assumes special significance 
during hostilities between states. An extreme case is that of the dual na- 
tional of two states that are at war with each other. In such a situation it 
has been said somewhat whimsically that ‘‘he runs the risk of being shot 
in the chest by one belligerent and in the back by the other!’’ An alien 
combatant with the nationality of a country against which he is waging 
war ruts the risk, in case of capture, of being hanged or shot for treason or 
as a spy. The nationality of the country that he is serving is, therefore, 
a measure of protection to him. The favorable effect naturalization has 
upon the morale of the members of the armed forces who voluntarily ask 
for and accept the privilege is a factor of tremendous importance. 


II. SPECIAL MILITARY CONDITIONS MINIMIZING REQUIREMENTS FOR 
NATURALIZATION 


By states generally 


Performance of military or other special service to the government of a 
naturalizing country has been recognized by many states as a condition 
shortening or eliminating the usual. required period of residence? This 
was true of 34 foreign states in 1929, some of the provisions dating back 
nearly a century (Greece since 1856).? Conversely, the nationality of a 
country could be lost in some instances through employment in the service 
of a foreign government without permission of the home government—re- 
gardless of such permission in others. 


1 Harvard Law School, Research in International Law, Part I, The Law of Nationality; 
this JOURNAL, Spec. Supp., Vol. 23 (1929), aa No. 1 (An analysis of the na- 
tionality laws of various states), pp. 938-94. 

2 Ibid., p. 92 (Bk. I, Sec. I, Ch. I, Art, 22, Greek Civil Law, No. 391 of Oct. 29, 1856). 

3 See supra, note 1, Appendix No. 1, pp. 101, 104. 
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By the United States of America 


The United States of America, throughout its history, has been an immi- 
grant-receiving country. From 1820 (when the statistical records upon 
the subject began to be compiled), to June 30, 1950, there had been 
39,325,482 aliens who had arrived here.* It is a natural consequence that 
from time to time there should be many non-citizens offering their services 
to the military authorities, or made subject by law to military duty for the 
United States. To meet this situation and as a recognition of the high 
quality of service being performed, the Congress of the United States has 
from time to time enacted legislation facilitating the acquisition of United 
States citizenship by such persons acquitting themselves honorably. Con- 
ditions surrounding the prosecution of modern warfare in which the United 
States of America has been engaged, have resulted, during hostilities, in the 
conferring of United States citizenship upon loyal members of its armed 
forces upon all continents of the globe. 

In such an article as this, the terms of the extensive provisions for granting 
citizenship within the United States can be touched upon only briefly. 
The first general naturalization statute of the United States was the Act of 
March 26, 1790.5 But this: nation enacted the first law giving special. ex- 
emptions to members of its armed forces seeking citizenship, on July 17, 
1862, during the internal war then in progress.® 


III. Summary or SPECIAL LEGISLATION OF THE UNITED STATES FOR 
MEMBERS or Irs Armep Forces 


Prior to World War I 


A brief review of the legislation of this country prior to World War II 
will serve to clarify its attitude toward veterans of its fighting groups. 
Prior to the participation by the United States of America in World War I, 
there were two principal statutes for the naturalization of members serving 
loyally in its armed forces. The first of these was the one of 1862.7 It 
provided for the naturalization of honorably discharged members of the 
Armies of the United States, without a declaration of intention to become 
a citizen (the so-called ‘‘first paper’’), and with proof of but one year’s 
residence in the United States and of good moral character. This measure 
was modified by Section 2 of the Act of May 9, 1918,* making it effective 
only as to aliens who, prior to January 1, 1900, served in such forces and 
were honorably discharged therefrom. The 1862 statute was repealed by 
the Nationality Act of 1940.° 


4Table 1, Annual Report of the Commissioner of Immigration and Naturalization of 
the United States for the fiscal year ended June 30, 1950. 

510.8. Statutes at Large 103-104, 

612 Stat. 597; Sec. 2166, U. S, Revised Statutes. 

7 Ibid. ' 8 40 Stat. 547; 8 U. 8. Code 395. 

2 Sec. 504, Act of Oct. 14, 1940; 8 U. S, Code 904. 
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The second measure was that of July 26, 1894,° which applied to honor- 
ably discharged members of the United States Navy or Marine Corps after 
five consecutive years of service in the Navy or one enlistment in the Marine 
‘Corps. Such aliens were eligible for naturalization without any declara- 
tion of intention, upon proof of good moral character and of service and 
honorable discharge. This law was repealed by the Act of May 9, 1918.” 
At some periods, even in times of. peace, when voluntary enlistments of 
citizens were not up to government needs, enlistments in our armed forces 
were received of aliens who had made their declarations of intention to be- 
come citizens but who hac not yet become naturalized. 

The Act of June 30, 1914," provided for the immediate naturalization 
of enlisted men of the United States Navy, Marine Corps, Revenue-Cutter 
Service, and the Naval Auxiliary Service, after at least four years of honor- 
able service. No declaration of intention or proof of residence on shore 
was required. Naturalization was a summary proceeding. This measure 
also was repealed by Section 2 of the Act of May 9, 1918.18 


During World War I 


The United States of America was officially at war from April 6, 1917, 
to July 2, 1921.5 During this period there was a flood of legislative meas- 


ures in the interest of conferring citizenship expeditiously upon members 


of the United States armed forces. The language of portions of them was 
intricate and baffled attempis at their interpretation. 

The Act of May 22, 1917,1° made possible the naturalization of non-citi- 
zens-who were not nationals of countries at war with the United States, who 
had declared their intention to become citizens, and who had enlisted in, and 
been discharged from, the Naval Reserve forces after honorable service in 
time of war for a period of not less than one year. No proof of residence 
on shore was necessary. No further requirement than proof of good moral 
character and a certificate from the Secretary of the Navy of the honorable 
service was essential. This measure was repealed by Section 3, Act of 
February 28, 1925.77 

Former citizens of the United States who had expatriated themselves 
after August 1, 1914, by taking-an oath of allegiance to one of the Allied 
countries in order to enlist in its armed forces and who had so enlisted and 
were honorably discharged, were permitted by the Act of October 5, 1917,8 
to resume United States citizenship by taking an oath of allegiance to this 
nation. This could be dene, if abroad, before a consular officer of the 
United States; if in the United States, before a naturalization court. This 
measure was repealed and superseded by Subdivision 12 of Section 4, Act 


10 28 Stat. 124. 11 See. 2, 40 Stat. 547. 
1238 Stat. 395. 1840 Stat. 546-547. 
14440 Stat. 1. 15 42 Stat. 105. 

1640 Stat. 84. 1743 Stat. 1081. 


18 40 Stat. 340. 
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of June 29, 1906, as emendéd by the Act of May 9, 1918,?* which was to the 
same effect. 


The Veterans’ Law of May 9, 1918 


With the Act of May 9, 1918, 20 there were incorporated into the naturali- 
zation laws, in behalf of- members of the armed forces of the United States, 
some of the most vague, complex and -intricate provisions which have ap- 
peared in any nationality law of the United States. That measure amended 
Section 4 of the basie Naturalization Act of June 29, 1906, adding thereto 
the 7th, 12th and 18th subdivisions relating to the same subject. Some of 
the provisions were of an emergency nature and expired with the conclu- 
sion of World War I; others continued for various periods after that war. 

Those provisions siii were effective during wartime waived, in the — 
cases of persons serving in the military or naval forces of the United States, 
the usual requirements of a certificate of the alien’s lawful arrival in the 
United States for permanent residence, the declaration of intention of be- 
coming a citizen, the usual period of residence in the United States and 
residence within the jurisdiction of the naturalization court, proof of good 
moral character and attachment to the principles of the Constitution of the 
United States during the specified period, the then usual 90-day wait after 
filing the petition for naturalization before final action, and naturalization 
fees. 

This legislation included special provisions for the naturalization of the 
following members of the United States armed forces with satisfactory 
service: native-born Filipino declarants, alien or non-citizen Puerto Ricans, 
alien declarants and certain other persons serving such forces at the termi- 
nation of World War I, and persons honorably discharged for disability 
incurred in line of duty. The Act of July 19, 1919, gave until March 3, 
1924, to honorably discharged members of the United States military and 
naval forces of World War I, the benefits of such wartime legislation, and 
American Indians were permitted to be naturalized under the Act of 
November 6, 1919.7? 


! 
Overseas petitions for naturalization under Act of May 9, 1918 


The Act of May 9, 1918, authorized a procedure for the naturalization of 
members of the armed forces of the United States while they were outside 
the limits and jurisdiction iof the United States, principally i in Europe. It 
provided that: 


Any alien, who, at the time of the passage of this Act [of May 9, 
1918], is in the military service of the United States, who may not be 
within the jurisdiction of any court authorized to naturalize aliens, 
may file his petition for naturalization without appearing in person in 


1940 Stat. 545-546; 8 U. S. Code 18. 2040 Stat. 542-547. ` 
2141 Stat. 222. 2241 Stat. 350. 
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the office of the clerk of the court and shall not be required to take 
the prescribed oath of allegiance in open court. The petition shall 
be verified by the affidavits of at least two credible witnesses who are 
citizens of the United States, and who shall prove in their affidavits 
the portion of the residence that they have personally known the ap- 
; plicant to have resided within the United States. The time of military 
service may be established by the affidavits of at least two other citizens 
of the United States, which, together with the oath of allegiance, may 
be taken in accordance with ‘the terms of section seventeen hundred and 
fifty of the Revised Statutes of the United States after notice from and 
under regulations of the Immigration and Naturalization Service.” 


Unfortunately this legislation did not prove to be very effective in ac- 
complishing its laudable purpose, possibly due to the fact that the pro- 
cedure primarily was neither judicial nor administrative, and because the 
civil and military processes were not clearly differentiated. 


` An officer of the then Bureau of Naturalization was detailed: to act in > 


an advisory capacity to the various representatives of the United States 
armed forces (the American Expeditionary Forces), principally in Europe. 
The petitions for naturalization were signed overseas by the enlisted men, 
were verified as to their service with our armed forces by at least two of 
their comrades, and the oath of allegiance to the United States administered 
to the applicants by one of the United States military commissioned officers.. 
But the candidates did not acquire citizenship until the -petitions for 


naturalization had been forwarded to the United States, had been verified © 


in this country by the affidavits of at least two citizen witnesses as to the 
particular candidate’s residence in the United States, and had been filed in 
a naturalization court here. In addition, a judgment or decree of naturali- 
zation had to be signed and entered in each case by a anes naturalization 
judge of such court. 

It is estimated that approximately 25 000 members of the United States 
armed forces had filed petitions for naturalization in France, England and 
Italy, under the 1918 law, of whom but about 200 had their petitions com- 
pleted by witnesses and the action of the courts. The then Bureau of 
Naturalization apparently had not presented the others to the courts. The 
unfortunate petitioners whose applications had not been judicially acted 
upon lost their opportunity when the Congress, in a statute approved May 
25, 1932,4 declared: 


All petitions for citizenship’ made outside the United States in ac- 
cordance with the seventh subdivision of section 4 of the Naturalization 
Act of June 29, 1906, as amended, upon which naturalization has not 
been heretofore granted, are hereby declared to be invalid for all 
purposes. 


23 The pertinent portion of that section of the Revised Statutes provided for taking 
an oath or affirmation before a United States legation or consular officer. 
2447 Stat. 165; 8 U. S. C. 392 b. 
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‘Other legislation for veterans of .the United States, prior to January 13, 
1941 (efective date of the Nationality Act of 1940) a 


The Act of July 19, 1919:26 gave to honorably: discharged manhas of the 
military and naval forces of the United States during World War I the’ 
benefits of the wartime legislation already described. 

American Indians were permitted to be naturalized’ without the usual 
requirements after honorable discharge from service for the United States ` 
in World War I, by the Act of November 6, 1919.7 

“Other special statutory ‘provisions which had been in force prior to 
January 18, 1941, the effective date of the Nationality Act of 1940, for the 
‘naturalization of applicants who had served honorably in the armed forces _ 
of the United States, included the Act of May 26, 1926,8 March 4, 1929,?° 
May 25, 1932, 20 June. 24, 1935, additional Act of June 24, 1935,2 August 
23, 1987,°* and Act of June 21, 1939.%4 The necessary limitations of space 
in this:article do not permit the discussion of these and certain other legis- 
--lative measures upon the subject as contained in the Nationality Act of 
1940, and its various amendments and supplementary provisions, except . 
the provisions of the Second War Powers Act of March 27, 1942.85 


IV. NATURE or NATURALIZATION PROCEEDINGS or VARIOUS 
i STATES OF THE WORLD 


In states generally ' 


In a majority of the various states of the world, the power to naturalize 
individuals has been a function of the executive or administrative ‘branch 
of the government, with some qualifications.** 


25 54 Stat. 1137, 26 41 Stat. 222. ° 


2741 Stat. 350. 2844 Stat. 654. 
2945 Stat. 1546. : 3047 Stat. 165. 
3149 Stat. 395. l 3249 Stat. 397. 
3350 Stat. 743. : ' 3453 Stat. 851. 


s5-5ee detailed summary, ‘Naturalization privileges for members and veterans of 
the Armed Forces [of the United States],’’ by Reuben Speiser, Attorney, General 
Counsel’s Office, U. S. Immigration and Naturalization Service, Washington, D. O., in 
Monthly Review of that Service, Vol. IX, No. 4 (Oct., 1951), pp. 45-48. 

36 See Harvard Research in International Law, Appendix No. 1, supra (note 1), pp. 
84-86: Afghanistan, Albania, Algeria, Australia, Austria, Belgian Congo, Belgium, 
Bolivia, Brazil, Bulgaria, Canada, Chile, China, Costa Rica, Dominican Republic, Ecuador, 
Egypt, Estonia, Finland, France, French Indo-China (Cochin China), Germany, Great 
Britain, Greece, Guatemala, Haiti, Honduras, Hong Kong, Hungary, Iceland, Iraq 
(Mesopotamia), Italy, Japan, Latvia, Lithuania, Nicaragua, Norway, Palestine, Panama, 
Paraguay, Poland, Portuguese East Africa, Rumania, Russia (Soviet Union), Salvador, 
Siam, Spain, Sweden, Switzerland, Syria, Tunis, Turkey, Union of South Africa, 
Uruguay, Venezuela, and Yugoslavia. See also: Flournoy and Hudson, A Collection of 
Nationality Laws (New York: Oxford University Press, 1929). 
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In the United States of ima 


From the first naturalization statute eriacted in the United States of 
America in 1790,37 under the Congressional authority granted by the Fed- ` 
eral Constitution * ‘To establish an uniform rule of naturalization,’’ the 
power to naturalize has been conferred by statute generally upon the moré 
important courts, both Federal and State.** 

~ However, in naturalization proceedings in the United States there has 
been a growing emphasis upon the administrative process.*° This has 
been true especially since the Act of Congress of June 26, 1926,“ which has 
been continued in substance by Section 833 of the Nationality Act of 1940.4? 
This provides that a naturalization examiner of the United ‘States Immigra- 

‘tion and Naturalization Service may be designated (originally by the nat- 
uralization judge—later by the Commissioner or a Deputy -Commissioner 
of Immigration and Naturalization) ‘‘to conduct preliminary hearings 
upon petitions for naturalization.’? The function of the designated éx- 

` aminer is somewhat similar to that of a master in chancery. 

The law authorizes the designated examiner ‘‘to take testimony concern-. 
ing any matter touching or in any way affecting the admissibility of any 
petitioner for naturalization, to subpena witnesses, and to administer oaths, 
including the oath of the petitioner to the petition for naturalization and 
the oath of petitioner’s witnesses.’’ The findings of the designated ex- 
aminer upon any such preliminary hearing ‘‘shall be submitted to the 
court at the final hearing upon the petition with a recommendation that 

- the petition be granted, or denied, or continued, with the reasons therefor.’’ 
The measure provides that the naturalization judge to whom the findings 
and recommendations are submitted ‘‘shall, if he approve such recommenda- 
tions, enter a written order with such exceptions as the judge may deem 
proper.’’ # f l 


- 87 Act of March 27, 1790, Vol. 1, Statutes at Large, pp. 103-104, 

38 Art. 1, Sec. 8, Cl. 4. 

39 ‘f (a) Exclusive jurisdiction to naturalize persons as citizens of the United States 
is hereby conferred upon the following specified courts: District Courts of the United 
States now existing, or which may hereafter be established by Congress in any State, 
District Courts of the United States for the Territories of Hawaii and Alaska, and for the 
District of Columbia and for Puerto Rico, and the District: Court of the Virgin Islands 
of the United States; also all courts of record in any State or Territory now existing, 
or which may hereafter be created, having a seal, a clerk, and jurisdiction in actions at 
law or equity, or law and equity, in which the amount in controversy is unlimited.’’ 
Sec. 801 (a), Act of Oct. 14, 1940; 54 Stat. 1140; 8 U. S. ©. 701. 

40 See articles by the author: *€The Trend toward Administrative Natiralization,’’ in 
The American Political Science Review, Vol, XXI, No. 2 (May, 1927), pp. 342-849; and 
‘*Some Administrative Phases of Naturalization in the United States of America,’ in 
Zeitschrift fiir Völkerrecht a Germany), Bd. XVI, Heft 4/5 (1932), pp. 786- 
794, especially footnote 8. 

4144 Stat. 709-710. 42 54 Stat. 1156; 8 U. S. C. A. 733 (a). 

488 U. S. C. A. 733 (b). 
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This same section permits the court to waive the examination of the 
petitioner and his witnesses under oath before the court and in the presence 
of the court where a designated examiner has conducted the preliminary 
hearing. The petitioner, however, upon his demand, may, with his wit- 
nesses, be examined under:oath before and in the presence of the court. 
This is a safeguard against possible usurpation of authority by the examiner. 

It is a fact, however, that for many years the naturalization courts have 
accepted a large percentage of the recommendations submitted to them by 
the examiners of the Immigration and Naturalization Service as to the action 
to be taken upon petitions for naturalization. 


V., ApMINIsTRATIVE NATURALIZATION ABROAD Durina Woro War II or 
MEMBERS OF THE Armep Forces or THE UNITED STATES 


When the war clouds presaging World War II were gathering, the author, 
recalling the unfortunate predicament of the thousands of overseas vet- 
erans who were misled during World War I into believing that they had 
been admitted to citizenship of the United States of America, drafted a 
measure for the administrative naturalization abroad of members of the 
armed forces of the United States serving honorably. The draft measure 
included provisions also for the judicial naturalization expeditiously of 
members of the service, where practicable, while they were still in the 
United States. This measure, with slight modifications, became Sections 
. 701 and 702 of the Second War Powers Act of March 27, 1942.4 

Concerning the power ofithe Congress to confer upon an administrative 
rather than a judicial agency of government the authority to grant the 
` privilege of citizenship upon application, the Supreme Court of the United 
States twenty-five years ago said in the Tutun naturalization case: 


The United States may create rights in individuals against itself and 
provide only an administrative remedy. ... It may provide a legal 
remedy, but make resort to the courts available only after all adminis- 
trative remedies have been exhausted. . It may give to the indi- 
vidual the option of either an administrative or a legal remedy. . 

Or it may provide only, a legal remedy... .* 


An examination of the naturalization statutes reveals that the Congress had 
gradually enlarged the scope and nature of the naturalization work of the 
Immigration and Naturalization Service until the naturalization system by 
the outbreak of World War II had become largely administrative. This 
attitude in effect was a compliment to the quality of the administration 
supplied. 


4456 Stat. 182, 187; 8 U. S. C. 1001-1005; as amended by the Act of Dec. 22, 1944 
(58 Stat. 886; 8 U8. 0. 1001, 1002). . 
45 Tutun v. U. B. (1926), 270, U. 8. 576-577. 
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Requirements and exemptions under the Second War Powers Act 


The formal requirements to be met, under zhe Second War Powers Act, by 
applicants for naturalization in the “armed forces of the United States, 
whether they were in or out of the United States, consisted primarily of the 
following: (1) lawful entry into the United States, including its territories 
and possessions, but not necessarily for permanent residence; (2) honorable 
service in the United States armed forces prior to December 28, 1945, and 
filing of the petition for naturalization not later than December 31, 1946; 
(8) good moral character; (4) attachment to the principles of the Constitu- 
tion of the United States; and (5) favorable disposition toward the good 
order and happiness of the United States. 

Such candidates were exempted from the following requirements or 
limitations: (a) age (majority); (b) race;*® (c) restrictions relating to 
the naturalization of alien enemies; (d) specified periods of residence in 
the United States and in a State, and within the jurisdiction of the naturali- 
zation court; (e) declaration of intention (‘‘first citizen paper’’); (f) 
speaking English, signing the petition in the applicant’s own handwriting, 
and being examined as to an understanding of the fundamental principles 
of the Constitution of the United States; (g) waiting at least 30 days after 
filing the petition for naturalization for the final hearing upon it; (h) 
supplying any photographs of himself; and (i) paying any naturalization 
fees, 


Procedures for putting the new naturalization legislation into effect 


After consultation between appropriate cfficials of the Immigration and 
Naturalization Service, and the War and Navy Departments (both of which 
gave the most complete support and co-operation), the necessary instructions 
were drafted by the Commissioner of Immigration and Naturalization to 
regulate the procedures. The War and Navy Departments likewise issued 
the necessary directives. . 

The special conditions prescribed by the law of 1942 to be met by candi- 
dates for naturalization in our military forces abroad, were in the main the 
same as those required of similar personnel in the United States. Only the 
method of naturalization differed. The courts in the United States applied 
the law ; civilian administrative officers did the work outside of this country’s 
territory. The result was exactly the same. 

Appropriate officers of the Army and Navy ascertained the identity and 
stations of non-citizens of the United States in the armed forces who de- 
sired to become naturalized, and who were serving beyond the limits of 


48 For an extensive review by the author of racial restrictions upon naturalization and 
citizenship of the United States, as of its date, see ‘‘ Restrictions ethniques à la naturalisa- 
tion et à l’acquisition de la qualité de citoyen aux Stats-Unis d’ Amérique,’ in Revue de 
_ Droit international et de Législation comparée, 1931, No. 4; 1932, No. 1. 
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continental United States, the Territories of Alaska and Hawaii, Puerto 
Rico, and the Virgin Islands of the United States. There were naturaliza- 
tion courts exercising jurisdiction i in those specified areas. The dates and 
ports in the United States of the alleged arrival of the candidates were to 
be ascertained and verified by the Immigration and Naturalization Service. 


Procedures in overseas naturalization cases 


The Commissioner of Tomerat and Naturalization formally desig- 
nated several officers of the Immigration and Naturalization Service, includ- 
ing Deputy Commissioner Thomas B. Shoemaker and the author, approxi- 
mately two score consular officers of the Department of State, and the Assist- 
ant United States Attorney, Canal- Zone, to exercise the naturalization fune- 
tion abroad. The authority could be applied at any place on land or sea out- 
side of continental United States, Alaska, Hawaii, Puerto Rico, and the 
Virgin Islands of the United States. Naturalization under Section 702 
was lawful in the Canal Zone. 

The author was fortunate|in being assigned the bulk of the work, grant- 
ing citizenship between February, 1948, and January, 1945, to 6,574 of the 
total of 21,011 men and women of the United States armed forces abroad who 
were naturalized under the ‘legislative authority of 1942. They were sta- 
tioned in many far-away places, from Iceland, Africa, Italy and Iran, to the 
distant reaches of the Pacific, requiring the author to travel approximately 
100,000 miles, principally by air, to reach them.*? It was necessary for 
him to cross the Arctic Circle, the Equator, and the International Date 
Line, each several times, and to visit all six continents. Arrangements 
were made with the appropriate Army and Navy authorities for the travel 
of the designated representatives to the various stations or posts where 
the candidates were located. The co-operation extended by the armed 
forces was spontaneous and'complete. 

The military and naval organization had previously located the prospec- 
tive citizens abroad, and had: them execute informal preliminary naturaliza- 
tion forms. When the naturalization officer appeared at the station, these 
were turned over to him and he made an initial informal interrogation under 
oath of the candidates and their witnesses to determine if they were appar- 
ently qualified. The applicant’s service record was carefully scrutinized 
to learn whether it showed any action by courts-martial or other disciplinary 
measures that might bear upon his qualifications. 

As far as practicable, the armed forces supplied suitable office quarters— 
frequently in tents—and such clerical assistance as was available, to aid in 
the preparation of the required documents. The highest number of candi- 
dates naturalized by the author in a single day was 105, at an installation 


47 A detailed and comprehensive description of this naturalization odyssey is being 
prepared by the author for publication, under the title ‘‘Operation Citizenship.’’ 


i 


ADMINISTRATIVE NATURALIZATION ABROAD 269 


in North Africa training and sending thousands of men each week into 
combat. 

The naturalization proceedings were neither routine nor pro forma. In 
addition to the careful examination by the naturalization officer of the ap- 
plicant’s service record, and the testimony of the two citizen comrades (who 
had to be of at least non-commissioned or warrant officer rank), it was 

„necessary that the applicant be recommended in writing for naturalization 
by his immediate commanding officer. War Department instructions were 
specific : 


[Naturalization] applications will not ke approved unless, in the opin- 
ion of the immediate commanding officer, the noncitizen will make a 
loyal and useful citizen of the United States.** 


The designated representative of the Immigration and Naturalization 
Service had the authority, as a part of the naturalization proceedings, to 
change the name of the petitioner. If this were done (and there were many 
such cases), the certificate of naturalization was issued-in the changed name. 
In order to prevent possible capture and fraudulent use of this evidence of 
citizenship by the enemy, in the cases of enlisted men the certificate was 
retained with their service records and presented at the time of discharge. 


Military ceremonies dignifying the naturalization of members of the armed 
forces of the United States abroad 


Arrangements were made by the naturalization officer accomplishing the 
naturalization of members of the armed forces of the United States abroad, 
wherever practicable, to have the commanding officer hold inspiring citizen- 
ship ceremonies to dignify the event. The heads and other officers of the 
various commands overseas co-operated wholeheartedly in these matters. 

The first of such programs in which the author participated abroad, and 
which aided in setting the general pattern for many others, was carried out 
under the direction of the commanding officer of the U. 8. Navy Transport,. 
Chateau Thierry. It occurred on a stormy North Atlantic sea. The affair 
took place in the hold of the ship, and the proceedings were carried through- 
out the vessel by microphone and the ship’s loud-speaker system. . Among 
the interested participants were the new citizens—17 of them, members 
of the ship’s crew and of the troops aboard en route to Iceland—the ship’s 
officers and other crew members, and officers of the Coast Artillery Corps, 
Air Corps, Ordnance, Medical Corps, and Army nurses. The program was 
as follows: ` i 


Invocation: Chaplain Gideon E. Wick, Chaplain Corps, U. 8. Army 
To the Colors: Ship’s Bugler 
Administration of the Oath of Allegiance to the New Citizens: 


48 War Department Circular, No. 193, Aug. 27, 1643, Par. 4 d. 
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Dr. Henry B. Hazard, Designated Representative, United States Im- 
migration and Naturalization Service 

Presentation of Certificates of Naturalization 

Anthem: ‘‘ America’? 

Remarks: Captain B. W. Cloud, Master, U. S. 8. Chateau Thierry 

Remarks: Lieutenant Colonel A. J. M. Wannamaker, of the Troops 

Greetings brought by Dr. Hazard from: 
Honorable Francis Biddle, Attorney General of the United States 
Honorable Earl G. Harrison, Commissioner of Immigration and 
Naturalization 

Short talk: Dr. Hazard 

“Star Spangled Banner”? 

Benediction : Chaplain Wick 


In his comment upon the ceremony, Commander Cloud said: 


- It has been a signal honor for this ship to have been able to take part 
in a modest way in such an epoch marking event, i.e., it is understood 
that when Joseph Crotti was naturalized [by the author, February 19,. 
1943] on this ship his was the first citizenship ever granted in the 
history of the United States on the high seas... . Without doubt this 
naturalizing of the members of the various Armed Forces will increase 
morale, advance the war effort, and cause great satisfaction to those at 
home who will be thus affected. 


Similar ceremonies occurred in Iceland, England, Africa, Italy, Iran, 
and at a number of Pacific Ocean posts—in fact in almost every military 
command in which the author served with the assimilated rank successively 
of captain, major and colonel. 


l 
VI. NUMBER or Memsers;or Irs ARMED Forces NATURALIZED BY’ THE 
UNITED STATES i ‘ 


t 


As to the number of members of the armed forces of the United States of 
America who have been naturalized under special legislation making them 
eligible, naturalization statistics have been recorded only since 1907, after 
the initial establishment during the preceding year of a Federal bureau 
to supervise naturalization throughout the United States.*® Of a grand 
total of 6,519,887 naturalizations under all statutes during the fiscal years 
ended June 30, from 1907 to 1950, inclusive, 470,196 of them were by 
reason of service in the armed forces of the United States. None of these 
latter appear to have been recorded prior to the fiscal year ended June 30, 
1918. 

Of the 470,196 naturalized citizens who acquired such status based upon 
service in the armed forces of the United States, 142,353 naturalizations 


49 Annual Reports of Commissioner of Immigration and Naturalization, United States 
Department of Justice. : 
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occurred between July 1, 1941, and June 30, 1947, inclusive. There were 
21,011 such persons who were naturalized outside of the United States of 
America, The author had the privilege of inducting 6,574 of this latter 
group into United States citizenship in various foreign lands and on the 
high seas. They were natives of 90 differant countries or principal geo- 
graphical subdivisions of countries, and included members of the white, 
black, brown, yellow and red races. Among them were many holders of 
decorations, including the Purple Heart. Enemy bullets, bayonets and - 
bombs made no distinction of race, color or origin. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 
| 


By Yuzx-u Liane * 
i 


THE QUESTION OF DOMESTIC JURISDICTION IN THE ANGLO-IRANIAN 
> OIL DISPUTE BEFORE THE SECURITY COUNCIL 

The purpose of this note, is to survey the proceedings of the Security 
Council in regard to the Anglo-Iranian dispute brought before it, with 
particular reference to the question of domestic jurisdiction. For this pur- 
pose, only a brief account is given of the events which led to the submission 
of the dispute to the Council, as it is not intended to study the merits of 
the dispute. 

The Anglo-Iranian Oil Company case arose as a result of the nationaliza- 
tion of the oil industry by the Iranian Government which affected the com- 
pany’s interests. The United Kingdom Government, espousing the cause 
of the company, filed on May'26, 1951, with the Registry of the International 
Court of Justice an application instituting proceedings against the Govern- 
ment of Iran, alleging that Iran had committed an international wrong 
against the United Kingdom in the person of the company, a British 
national." By an order of, July 5th, 1951, the Court indicated interim 
measures of protection at the request of the United Kingdom.? The order 
of the Court included a statement that it could not be accepted a priori 
that a claim based on such a complaint as made by the United Kingdom 
in its application fell completely outside the scope of international jurisdic- 
tion. While the Court felt justified i in indicating interim measures of pro- 
tection under the terms of Article 41 of the Statute and Article 61, para- 
graph 6, of the Rules of the Court, it nevertheless stated that: 


. the indication of such measures in no way prejudges the ques- 
tion of the jurisdiction of the Court to deal with the merits of the case 


and i 


* Director of the Division of Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Miss Kwen 
Chen. Any views expressed in the note are those of the writers alone and do not neces- 
sarily reflect the official opinion of the Organization with which they are connected. 

1 For the proceedings of this case before the International Court of Justice, see this 
JOURNAL, Vol. 45 (1951), p. 789; and M. O. Hudson, ‘‘The Thirtieth Year of the World 
Court,’’ ibid., Vol. 46 (1952), pp. 12-23. l 

2 I.C.J. Reports, 1951, pp. 89-95; this JOCENAL, Vol. 45 (1951), p. 789. The Court, act- 
ing under Art. 42, par. 2, of its Statute, notified the U. N. Security Council of the pro- 
visional measures indicated by the Court. A copy of the Order of the Court was 
transmitted by the U. N. Secretary General for the information of the members of the 
Security Council. See U.N. Doc. 8/2239, July 11, 1951. 
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leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction.’ 


The Government of Iran declined'to accept the order of the Court on the 
ground that the Court was not competent to deal with the case, nor was it 
competent to indicate interim measures of protection.* In September, the 
Iranian Government issued an order requiring the expulsion of all the staff 
of the Anglo-Iranian Oil Company remaining in Iran. 

On September 28, 1951, the United Kingcom Delegation to the Security 
Council of the United Nations, by a letter addressed to the President of the 
Security Council and the Secretary General of the United Nations, requested 
that the following item be placed on the provisional agenda of the Council: 


Complaint of failure by the Iranian Government to comply with 
provisional measures indicated by the International Court of Justice in 
the Anglo-Iranian Oil Company case.’ 


The United Kingdom based its request on the contention that the Iranian 
Government, by issuing the order of expulsion, had committed an action 
which was contrary to the provisional measures indicated by the Court, and 
that the Government of the United Kingdom was gravely concerned at the 
dangers inherent in this situation and at the threat to peace and security that 
might thereby be involvec. In view of the fact that the expulsion order 
issued by the Iranian Government was scheduled to take effect by October 
4, the United Kingdom Delegation requested the Council to consider the 
matter as one of extreme urgency. 

The Security Council devoted six meetings to the consideration of the 

‘United Kingdom’s complaint. Both before and after the adoption of the 
agenda, the discussion in the Coungil centered on the question of jurisdic- 
tion. Those who challenged the competence of the Council to entertain or 
deal with the complaint argued that the subj2ct-matter of thé complaint was 
one which, was within the domestic jurisdiction of Iran. On October 19, 
1951, the Council adjourned the consideration of the complaint until the 
International Court of Justize should have decided upon its own jurisdiction 
to deal with the matter. 

‘The discussion which took place in the Security Council on the United 
Kingdom’s complaint reflected divergence cf views on the question of do- 
mestic jurisdiction as a limitation on the Council’s competence. The de- 
cision of the Council to postpone consideration of the matter left room for 
an inquiry into the relationship between the International Court of Justice 
and the Security Council in the determination of the question of domestic 
jurisdiction. 

3 I.C.J. Reports, 1951, p. 93. 

4 By a telegram dated July 9, 1951, Iran informed the U. N. Secretary General of its 
decision to withdraw its declaration of Oct. 2, 1920, concerning the acceptance of the 


compulsory jurisdiction of the L.CJ. See U.N. Doc. Press Release PM/2219. 
5 U.N. Doe. 8/2357. - 
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i 
I. THE ADOPTION oF THE AGENDA AND THE QUESTION ` 
OF DOMESTIC JURISDICTION 


On October 1, 1951, the Security Council opened the discussion on the 
inclusion of the item submitted by the United Kingdom € in the agenda of 
the Council. 

The representative of the Soviet Union objected to the inclusion of this 
question in the Council’s agenda on the ground that a discussion of this - 
question in the Security Council would constitute interference in the do- 
mestic affairs of Iran and would be a violation of the provisions of Article 
2, paragraph 7, of the United Nations Charter, which explicitly precludes 
the United Nations from intervening in the domestic affairs of any state.” 
The representative of Yugoslavia also expressed the view that the United 
Kingdom’s complaint was a matter essentially within the domestic juris- 
diction of Iran. He added that the fact that the Council was being re- 
quested to call for compliance with certain provisional measures indicated 
by the International Court of Justice did not in any way affect the question 
of the Council’s competence:® 

The representatives of Ecuador, Turkey, France and India favored the 
inclusion of the item in the Council's agenda without prejudging the ques- 
tion of jurisdiction.® 

The representative of the United States pointed out that the question 
whether the matter was essentially within the domestic jurisdiction of 
Iran depended upon a consideration of the very substance of the item. 
While admitting that the United Nations did deny itself the right to inter- 
vene in essentially domestic matters, he observed that such denial would 
follow the adoption of the agenda and not precede it, unless there were 
no opposing contentions. In his opinion, the complaint was not only a 
dispute, but also a situation, and both the dispute and the situation justi- 
fied the placing of the item;on the agenda of the Council.*° : 

It was explained by the representative of the United Kingdom that the 
formal basis of the reference of the complaint to the Council was that all 
Members of the United Nations had the right, under Article 35 of the 
Charter, to appeal to the Security Council in regard to any matter referred 
to in Article 34. He said that quite apart from the decision of the Inter- 
national Court of Justice on the interim measures, which would alone 
justify the Council in taking up this matter, there was a dispute between 
the United Kingdom and Tran which should receive the Council’s urgent 
consideration. 


6 U.N. Doc. S/AGENDA/559. 7 U.N. Doe. S/P.V.559, pp. 6-10. 


` sIbid., pp. 16-20. » Ibid., pp. 11-25, 21-25, 41, 46-50. 
10 Ibid., pp. 42-45. 11 Ibid.; pp. 27-35. 
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The Security Council decided, by 9 votes in favor and 2 against,. to in- 
elude the item in its agenda.” 


II. COMPETENCE or THE SECURITY COUNCIL IN RELATION To THE INTERIM 
MEASURES INDICATED BY THE INTERNATIONAL COURT OF JUSTICE 


On September 29, 1951, the United Kingdom Delegation submitted to the 
Security Council a draft resolution which requested the Council to call upon 
the Government of Iran ‘‘to act in all respects in conformity with the 
provisional measures indicated by the Court and in particular to permit 
the continued residence at Abadan of the staff affected by the recent ex- 
pulsion orders or the equivalent of such stat.” t° In view of the fact that 
before this draft resolution was discussed by the Council, the situation had 
changed and the staff affected by the expulsion orders had already left 
Iran, the United Kingdom submitted, on October 12, a revised draft 
resoJution asking the Security Council to call for: 


1. The resumption of negotiations at the earliest practicable moment 
in order to make further efforts to resolve the differences between the 
parties in accordance with the principles of the provisional measures 
indicated by the International Court of Justice unless mutually agree- 
able arrangements are made consistent with the purposes and prin- 
ciples of the United Nations Charter; 

2. The avoidance of any action which would have the effect of further | 
aggravating the situation or prejudicing the rights, claims or positions 
of the parties concerned.** 


In the course of the discussion of the complaint, the question arose as to 
what effect the interim measures indicated by the Court would have on the 
competence of the Council. a 

The United Kingdom Delegation, in presenting its complaint to the 
Council against the Government of Iran, submitted that: 


(1) In the finding of the Court on interim measures, it was indicated 
very clearly that the United Kingdom Government had a case which was 
at least prima facie internationally justiciable and not therefore a mere 
matter of domestic jurisdiction. 

(2) The Security Council has special functions in relation to de- 
cisions of the Court, both under Article 94, paragraph 2, of the Charter, 
and under Article 41, paragraph 2, of the Statute of the Court. Under 
the latter provision, the Court had alrzady notified the Council of the 
interim measures it had indicated in this case, and it must clearly imply 
that the Council has the power to deal with matters arising out of 
such interim measures. 

(3) The finding of the Court on interim measures of itself gave 
rise to international obligations, obligations under the Charter, which 


12 Ibid., p. 61. After the egenda was adopted, the Council invited the representative 
of Irán to participate in its discussion of the question in accordance with Rule 37 of the’ 
Council’s provisional rules of procedure and Art. 32 of the Charter. 

18 U.N. Doe. 8/2358. 14 Ibid., Rev. 1. 
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it was the right and duy of the Security Council to uphold, and which 
could not be regarded as being solely within the domestic jurisdiction 
of one of the parties. 

As to the binding force of the interim measures, the representative of 
the United Kingdom observed that (1) the whole object of interim 
measures was to preserve the respective rights of the parties. pending 
the final decision; (2): it was established that the final judgment of 
the Court was binding: ‘on the parties, but there would be no point in 
making the final decision binding if one of the parties could frustrate 
that decision in advance by actions which would render the final judg- 

ment nugatory; and (3) it was, therefore, a necessary consequence of 
the binding force of the final decision that the interim measures in- 
tended to preserve its efficacy should equally be binding. 


The representative of Tran stated that aside from the bar to the Security 
Council’s jurisdiction interposed by Article 2, paragraph 7, of the Charter, 


the Council was incompetent to lend its authority to the provisional meas- | 


ures indicated by the Court: Article 94 of the Charter clearly meant that 
before a party to a case was obliged to comply with a decision of the Inter- 
national Court of Justice, that decision must be both final and binding. 
The provisional measures were not a judgment, and the assertion of the 
binding force of such measures was an argument de lege ferenda rather than 
one declaratory of existing law. The provisional measures indicated by the 
Court would have binding force only if the parties were bound by an arbi- 
tration treaty expressly obliging them to respect such measures. Turning 
to Article 41, paragraph 2, of the Statute of the Court which provided that 
the Court should notify the Security Council of the provisional measures 
indicated by it, the representative of Iran denied that the competence of the 
Council could be derived from this provision. In his opinion, an inter- 
national instrument which conferred exclusively the rights and duties of 
the International Court could not be construed to confer powers on the 
Security Council by implication. The requirement of notice to the Security 
Council was obviously designed to further the co- -operation which was re- 
quired of all organs of the United Nations. Situations might be conceived 
in which it was of interest or importance to the Security Council in the 
exercise of its own authority, under the Charter—for it had none under the 
Statute—to be informed of provisional measures indicated by the Court.*¢ 

In this connection, the Tepresentanve of Ecuador made the following ob- 
servations : 

In regard to the power of the Council under Article 94, paragraph 2, 
of the Charter to make recommendations or deeide upon measures to be 
taken to give effect to a judgment rendered by the Court, it seems to me 
that the wording of Article 94 implies that the power of the Council 
comes into being only when the International Court of Justice gives 
a final judgment, and not when it merely indicates provisional meas- 
ures, even though, according to the Court, these are intended to ensure 
that effect shall be given to a later final judgment. 


15 U.N. Doe. S/P.V.559, pp. 26, 78-81. 16 U.N. Doe. S/P.V. 560, pp. 34-36. 
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Consequently, the failure of a State to observe provisional measures 
indicated by the Court does not empower the Security Council to make 
recommendations under Article 94, paragraph 2, of the Charter. . . .7 


He stated, however, that his government would be prepared to vote in favor 
of a decision by the Council to refer to the Court the question whether the 
Council might make recommendations under Article 94, paragraph 2, of 
the Charter if one of the parties had failed to comply with provisional 
measures. 

A joint amendment to the United Kingdom’s revised draft resolution was 
submitted by the delegations of India and Yugoslavia, which proposed to 
delete the references to the provisional measures indicated by the Court.* 
In introducing this amendment, the representative of India explained that 
of the five measures indicated by the Court, three were, in view of the events 
that had happened since, no longer capable of being easily implemented, 
and the substance of the other two measures was already contained in the 
operative part of the draft resolution. He added, as one of the reasons 
for omitting the reference to the provisional measures, that the Court itself 
had made it clear that it had not yet finally decided the question of its 
jurisdiction.*® The joint proposal was subsequently accepted by the repre- 
sentative of the United Kingdom who revised his draft resolution to this 
effect.2° The representative of The Netherlands, while accepting this re- 
vised version of the draft resolution, regretted that the reference to the 
interim measures should have been deleted. In his opinion, there was no 
doubt about the Security Council’s competence to deal with the situation 
which had arisen out of the failure of the Iranian Government to comply 
with provisional measures indicated by the International Court of Justice, 
the highest legal organ of the United Nations.?* 


III. Domestic JURISDICTION AND POTENTIAL THREAT TO 
INTERNATIONAL PEACE AND. SECURITY 


The United Kingdom had brought the matter before the Security Council 
under Articles 84 and 35 of the Charter as a dispute between itself and 
Tran which might involve a threat to international peace and security.2*? In 
requesting the Council to call for compliance by the Iranian Government 
with the provisional measures indicated by the Court, the United Kingdom 
Delegation stated that: (1) whether or not the interim measures indicated 
by the Court were legally binding in the formal sense of the term, they 
were a clear expression of opinion by the highest international tribunal, 
which entailed a very strong moral obligation on every Member of the 
United Nations to conform to these measures; and (2) Iran had not done 
so and had thereby created a situation which had engendered the maximum 


17 U.N. Doe. 8/P.V.562, pp. 12-14, 18 U.N. Doc. 8/2379. 
19 U.N. Doe. S/P.V.561, pp. 42-50. 20U.M. Doe. 8/2358 /Rev.2. 
. 2 U.N. Doe. 8/P.V.563, pp. 102-110. 22 See supra, p. 273. 
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of international friction and which might constitute a potential threat to — 
Peace and security.” LS 
Both in the Iranian communication addressed on June 29, 1951, to the 
President of the International Court of Justice and in the Iranian state- 
ments before the Security Couneil, Tran insisted that there was no dispute 
‘between itself and the United Kingdom and that there existed only a dis- 
pute between the Iranian Government and a private company regarding 
an oil concession agreement: to which the United Kingdom was not a party. 
It was therefore a dispute within the domestic jurisdiction of Iran in which 
the Security Council, under Article 2, paragraph 7, of the Charter, was 
not competent to intervene, and Members of the United Nations were not 
required to submit such matters to settlement under the Charter. The act 
of nationalization by Iran of its oil industry was the exercise of its sovereign 
“right which did not involve a threat-to world peace and security.** 
Opinions of the members of the Security Council were divided on whether 
there was a dispute between the United Kingdom and Iran, whether the 
dispute was one which wasi essentially within the domestie jurisdiction of 
Iran, and whether the dispute would endanger international peace and 
security. ' 
The representative of Ecuador was of the opinion that in deciding whether 
or not a dispute fell within the domestic jurisdiction of a state, the first 
question to consider was the nature of the dispute. The present case was a 
dispute between the Iranian Government and the Anglo-Iranian Oil Com- 
pany, with the United Kingdom Government claiming diplomatic protection 
for its national. He asked whether the mere exercise of diplomatie protec- 
tion could transform the dispute between the state and a foreign company 
into a dispute between the two states. Moreover, from the statements made 
by the United Kingdom and Iran before the Security Council, he concluded 
that the dispute or situation did not threaten the maintenance of peace, 
for neither state would attack the other. Therefore he doubted the com- 
petence of the Council to deal with the matter. The representative of the 
Soviet Union had consistently maintained -that the dispute was essentially 
within the domestic jurisdiction of Iran and invoked Article 2, paragraph 
7, of the Charter as a bar to the Council’s competence.” 


| 

23 U.N. Doc. 8/P.V.559, p. 82. The United Kingdom representative also advanced 
the argument that international law regulated the matter so far as foreign property and 
rights were concerned. Moreover, it was part of the United Kingdom ease that Iran had 
broken certain treaties between the two countriés, and this in itself would be sufficient to 
remove the dispute from the realm of domestic jurisdiction. See U.N. Doe. 8/P.V.561, 
p. 27. This argument was expounded to a great extent by the United Kingdom in its 
application filed with the International Court of Justice. See this JOURNAL, Vol. 45° 
(1951), p. 749, Vol. 46 (1952), p. 16; and I.C.J., General List, 1951, No. 16. 
` 24 U.N. Doc. 8/P.V.560, pp. 31-386. 2 UN. Doe, S/P.V.562, pp. 12-13, 

26 U.N. Does. S/P.V.559, pp. 6-10; 8/P.V.561, p. 70; and S/P.V.565, p. 15. 
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The representative of Yugoslavia, while recognizing that the United 
Kingdom complaint was within the domestic jurisdiction of Iran with which 
the Security Council was not competent to deal, thought that the Council 
could adopt a course which might help to achieve a satisfactory settlement.” 
The representative of China considered that there was a dispute between 
the United Kingdom and Iran, but that the dispute did not involve a threat 
to international peace and security, and proposed to delete from the United 
Kingdom draft resolution the words to this effect. He also suggested that 
the words ‘‘calls for” in the draft resolution be replaced by the word 
‘fadvises,’’ for the former expression possesses a connotation which might 
be thought to prejudice the question of competence.*® In his opinion, the 
matter of nationalization was entirely within the domestic jurisdiction of 
Iran, but it could not be said that all the complications which might arise 
from that act of nationalization were entirely beyond the jurisdiction of 
the Security Council. In agreement with she representative of Ecuador, 
he thought that the Security Council could advise the parties to reopen 
negotiations without deciding on the question of the Council’s competence.” 
The representative of India pointed out that the Security Council, even in 
dealing with a dispute under Article 33, or a judgment of the International 
Court of Justice under Article 94, was precluded by Article 2, paragraph 
7, from intervening in exclusively domestic matters. The Security Council’s 
competence, therefore, depended, among other things, on. the question 
whether the matter in dispute was essentially within the domestic jurisdic- 
tion of Iran.®° 

A different view was taken by the representative of the United States, 
who asserted that there could be no question about the competence of the 
Security Council in the present case because there clearly existed a dispute 
between the United Kingdom and Iran the continuance of which was likely 
to endanger international peace and security. He stated that because the 
question was also the subject of litigation in the International Court of 
Justice, ‘‘that at once gives the Security Council a reason for not accepting 
the objection that the matter is essentially within the domestic jurisdiction 
of Iran.” ® The President of the Council, speaking as the representative 
of Brazil, felt that the second revised draft resolution submitted by the 
United Kingdom Delegation, while not prejudging the question of com- 
petence, asserted the primary responsibility of the Council in dealing with 
any situation the continuation of which was likely to affect the peaceful 
relations between Member States and was more in the nature of meeting 
the problems underlying the present situation.®? 


27 U.N. Doe. S/P.V.561, pp. 51-56. 28 Ibid., pp. 66-70. 

_ 29 U.N. Doe. S/P.V.563, p. 121. 80 U.N. Doc. S/P.V.565, p. 36. 
31 U.N. Does. S/P.V.559, p. 43; and S/P.V.563, pp. 2-80. 

_ 82U.N. Doe. 8/P.V.563, pp. 156-160. 
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IV. COMPETENCE or THE SECURITY COUNCIL AND OF THE INTERNATIONAL 
Court oF JUSTICE IN THE DETERMINATION OF THE QUESTION 
oF DoMESTIC JURISDICTION 


During the discussion of the United Kingdom’s complaint in the Security 
Council, a parallelism seemed to have been drawn by certain members of 
the Council between the competence of the Council and that of the Inter- 
national Court of Justice in dealing with a matter which involved the de- 
termination of the question of domestic jurisdiction. Thus, the repre- 
sentative of India made the following statement: 


.. . the question raised is whether the present dispute falls com- 
pletely outside the scope of international jurisdiction . .. it seems 
clear that the question of jurisdiction has not yet been finally decided 
by the Court and is, in fact, sub judice at the present moment. It may 
not therefore be wise or proper for us to pronounce on this question 
while substantially the same question is sub judice in the International 
Court of Justice. Just as the International Court of Justice indicated 
provisional measures without prejudging the question of jurisdiction, 
it may be possible for this Council also to ask for the resumption of 
negotiations between the parties without prejudging that question in 
any way. 


This view was concurred in by the representative of The Netherlands.* 

The representative of Ecuador considered that the question whether or not 
the dispute fell exclusively within the domestic jurisdiction of Iran was a 
legal question which should be decided by the International Court of 
Justice. He further expressed the view that: 


If the Court declares itself competent in the matter, it will thereby 
deny that the case is one for domestic jurisdiction and will give a final 
judgment. Then, if either Iran or the United Kingdom refuses to 
comply with the judgment, the other State will clearly be entitled to 
appeal to the Seeurity Council in accordance with Article 94, para- 
graph 2, of the Charter. If, on the other hand, the Court decides that 
it is not competent because the case falls within the internal jurisdiction, 
the Security Council should not then intervene in a legal matter, as this 
would be, against the authority of the highest judicial organ of the 
United Nations.*® 


Accordingly, he submitted a draft resolution to the Security Council to 
the effect that ‘‘Considering that the International Court of Justice is to 
decide whether the dispute falls exclusively within the domestic jurisdiction 
of Iran, the Security Council, without ruling on its own competence, advises 
the parties to reopen negotiations . . . in accordance with the purposes and 
principles of the United Nations Charter.’’ 38 


33 U.N. Doe. S/P.V.561, pp. 46-50. 

. 84 U.N. Does. 8/P.V.563, pp. 111-115; and S/P.V.565, p. 36. 
35 U.N. Does. 8/P.V.562, P» 10; and 8/P.V.565, p. 21. 
86 U.N. Doe. 8/2380. 
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On October 19, 1951, the representative of France suggested that the 
Security Council had better adjourn its debate on the draft resolution, now 
amended, until the International Court of Justice should have ruled upon 
its own competence in the matter.” Commenting on this suggestion, the 
representative of China called the attention of the Council to the following: 


The competence of the Security Council and the competence of the 
International Court of Justice are not identical. Should the Court 
decide that it is not competent to render judgment on this question, 
that would not automatically mean that the Security Council is also 
not competent to deal with this question. On the other hand, should 
the Court decide that it is competent tc render judgment on this ques- 
tion, that also would not automatically mean that the Security Council 
is competent.?8 


The French proposal, in tke opinion of the Chinese representative, really 
meant two things: first, that for the sake cf a settlement, a postponement 
was desirable; secondly, that the decision of the Court and the reasons on 
which it would be based might throw some light on the problem of the 
competence of the Council. 

The. French proposal was adopted by 8 votes in favor, 1 against, and 2 
abstentions.*® The representative of Yugoslavia explained that he had ab- 
stained from voting on the French proposal because he felt that it implied 
that the question of competence of the Security Council depended, at least 
to a certain degree, on the decision of another United Nations body, an 
opinion which he did not share.*° 


The Anglo-Iranian dispute is the first case brought before the ‘Security 
Council in which the question of the observance of the interim measures 
indicated by the International Court of Justice was involved. The discus- 
sion which took place in the Council apparently has not resolved the ques- 
tion whether the Council was empowered to call for compliance with such 
measures by the party concerned; and the draft resolution submitted by 
the United Kingdom in its final form, which omitted reference to the 
interim measures, even in the event of adoption, would not have made any 
clearer the question of the competence of the Security Council in this con- 
nection. 

Members of the Security Council also expressed doubts as to the com- 
petence of the Council to deal with the matter as a dispute which might 
constitute a potential-threat to international peace and security. Under- 
lying these doubts was the question of domestic jurisdiction as a limitation 
upon the Council’s competence; and the fact that the International Court 
of Justice refrained, as it rightly did, from ruling on the question of juris- 
diction in the Anglo-Iranian Oil Company Case before. it, gave rise to 
further misgivings regarding the jurisdiction or competence of the Security 
Council in the matter. 


at U.N. Doc. 8/P.V.565, p. 6. 88 I3id., pp. 16-20. 
39 Ibid., p. 46. _ 403d. p. 46. 
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It seems to be a well-grounded view that the determination by the Inter- 
national Court of Justice and by the Security Council of the question of 
domestic jurisdiction involved in a specific case, or the question of their 
respective jurisdiction or competence in that case, does not necessarily 
rest on the same bases. The Court; as a legal organ and by virtue of its 
Statute, has to decide these questions strictly on legal grounds. The Court 
is bound to examine, for example, the extent of the obligations assumed 
by the parties under the Statute and, where compulsory jurisdiction of - 
the Court is accepted by the parties, to consider the effect of the declarations 
made under Article 36. The Council, on the other hand, is predominantly 
a political body whose primary responsibility is the maintenance of inter- 
national peace and security. Also, a situation may well exist wherein the 
underlying causes are admittedly within the domestic jurisdiction of one 
of the parties concerned, but these causes have given risé to a dispute 
between the parties which may endanger peace and security. Opinion 
to this effect has in fact been expressed in the Security Council in connec-. 
tion with the Spanish case +1 and the Indonesian case.*” 

It may also be recalled that the framers of the Charter at San Francisco, 
in the drafting of the domestic jurisdiction clause of the Charter, did not 
follow the exact wording of Article 15, paragraph 8, of the Covenant of the 
League of Nations, but, instead, left out the words ‘‘international law” 
as a criterion for determining the question of domestic jurisdiction and 
substituted the word ‘‘essentially’’ for the word ‘‘solely.’’? That article of 
the Covenant, after these and other changes, has since become Article 2, 
paragraph 7, of the Charter. There is room for the view that the proper 
interpretation of these changes is not to minimize ‘‘international law’’ as 
the criterion for deciding the question of domestic jurisdiction, but rather 
to emphasize the concept of international concern and to enable the political 
organs of the United Nations, when confronted with the plea of Article 2, 
paragraph 7, of the Charter, to exercise greater ‘discretion in the adoption 
of the procedures of discussion, inquiry and recommendation.* This view 
seems to be confirmed by the practice previously followed by the ; Security 
Council in a number of cases. 


41 See U.N. Docs.: Journal of the Security Council, No, 11 (Feb. 10, 1946), pp. 207— 
208; No. 29 (April 18, 1946), pp. 566-567; Security Council, Official Records, 1st year, 
2nd Ser., Spec. Supp., p. 5. 

42 See U.N. Docs.: Security Council, Official Records, 2nd year, No. 68 (Aug. 1, 
1947), p. 1656; No. 77 (Aug. 15, 1947), p. 2020. 

48 See L. Preuss, ‘‘ Article 2,-paregraph 7, of the Charter of the United Nations and 
matters of. domestic jurisdiction,’’ Académie de Droit International, Recueil des Cours, 
74, 1949 (I), p. 649; Kopelmanas, L’Organisation des Nations Unies (1947), pp. 232- 
233, | 


_ EDITORIAL COMMENT 
_ CHARLES CHENEY EYDE 

_ Charles Cheney Hyde, born in Chicago in 1878, died in his sleep February 
` 13, 1952, at his home in New York City. 

- Dr. Hyde was an original member of the American Society of Interna- 
tional Law, being enrolled in 1907. At the first session of the first annual 
meeting of the Society in 1907 he delivered an address on the subject of 
immunity of unoffending private property from capture at sea. He had 
held several offices in this Society during his long and active membership. 
He was successively Treasurer (1922-1925), Vice President, 1937, Hon- 
` orary Vice President, 1938-1946, 1949-1952, member of the editorial board 
of the JOURNAL, 1910-1952, and President, 1946-1948.1 

Fresh from the stimulating influence of Professors Ames and Pound at 
Harvard, he returned to Chicago to start out as the only international 
lawyer in that bristling beef center and capital of isolation. He was taken 
on grudgingly by a law firm at the munificent sum of $26 for the first year, 
while important cases were sent out to lawyers in New York and Wash- 
ington. He was later to have the pleasure of seeing the beef barons come to 
his office for advice and guidance. From 1903 to 1916 he took care of the 
Italian consular interests in Illinois, In chis he spent many a night at 
mines where Italians were trapped below, or defended their cases in court. 
For this service he was awarded in 1920 the Order of Chevalier of the 
Crown of Italy. In later years his practice included boundary disputes 
-between Ecuador and Feru, Guatemala and Honduras, other cases in 
Liechtenstein, Indonesia and the Philippines, as well as passport and na- 
tionality cases from various countries.? _ 

Though a practicing lawyer during a good part of his life in Chicago 
or New York City, Dr. Eyde is best known as a teacher and author. He 
began teaching international law in 1899 at Northwestern University as an 
instructor without salary and grudgingly at that. His success soon won 
him the privilege of teaching international law and conflict of laws at 


1Dr. Hyde was a graduate of Yale, class of 1€95, and of the Harvard Law School, 
1898. He was accorded the degree of LL.D. by Northwestern University in 1924. In 
1928 he. was appointed the American member of the United States-Venezuela Commission 
for the Advancement of Peaca under the Treaty of 1914. He was counsel for the Gov- 
ernment of Guatemala in the arbitration of the boundary dispute with Honduras 1931- 
1932. He was elected an associate member of the Institut de Droit International in 
1925 and a full member in 1949. Last year he was appointed by President Truman a 
member of the Permanent Court of Arbitration at The Hague. : 

2 For many of these and other personal incidents of Dr. Hyde’s life, I am indebted to 
the kindness of his daughter, Mrs. Oliver J. Lissitzyn. ` 
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Northwestern as an Associate Professor and later as Professor of Law until 
1925. While teaching at Northwestern he was appointed in 1923 by Presi- 
dent Harding as Solicitor (now Legal Adviser) for the Department of State. 
As Solicitor under Secretary Hughes he had an active part in the drafting 
of many treaties negotiated by Mr. Hughes. These dealt with international 
claims, arbitration, extradition, unconditional most-favored-nation treat- 
ment, naturalization, commerce and consular rights, smuggling of liquor, 
rights of nationals in mandated territories. l 

He held the position of Solicitor for two years, from which position he 
was called in 1925 to the Hamilton Fish Professorship of International Law 
and Diplomacy at Columbia University. He retired in 1945. He gave of 
his time without stint as lecturer on international law at the summer 
seminars sponsored by the Carnegie Endowment for International Peace 
at the University of Michigan, 1933—1936, and also at the Army School of 
Military Government at Charlottesville, Virginia, in 1942. 

His students agree that he was a most meticulous, even verging on the 
finical, teacher. Nothing met his approval until it was as close to perfec- 
tion and truth as it was humanly possible to be. Not only did he strive for 
accuracy, but to intelligence he added wisdom, and to wisdom understand- 
ing interlarded with humor—the earmarks of a great teacher. 

Long after his students and colleagues are gone, Dr. Hyde will be re- 
membered for his writings which have made him a secure and enviable 
position as a high authority in international law and diplomatic relations. 
He prepared a biography of Charles Evans Hughes as Secretary of State 
which appeared in Volume Ten of the series entitled American Secretaries 
of State and Their Diplomacy. In 1919 he prepared, at the request of the 
State Department, a series of monographs for the confidential use of the 
American Delegation to the Paris Peace Conference of 1918-1919 on various 
subjects such as change of sovereignty, land warfare, national character of 
property in war, blockade, maritime war, international rivers. These were 
later to become incorporated ‘in his two-volume work on International Law 
Chiefly as Interpreted and Applied by the United States, first published in 
1922. A revised edition in three volumes came out in 1945 and was awarded 
the James Barr Ames Prize by the Faculty of the Harvard Law School. 

His textbooks were for 30 or more years his great and abiding love. 
The first edition was, he says in the Foreword, the result of a suggestion by 
Dean Wigmore that a treatise be prepared on the American conception of 
international law. In this work he early drew the shrewd distinction be- 
tween what the United States did to fulfill its obligations under interna- 
tional law and what the principles of international law ordained that it 
should do. He felt free to advert to ‘‘unconvincing reasoning”’ or ‘‘strained 
application’’ of principles or the unreasonableness of any rule, however: 
widely accepted, which appeared to violate the ‘‘requirements of interna- 
tional justice.” Thus Dr. Hyde set up a goal which guided him throughout 
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his painstaking work. Secretary Hughes in his speech before the Ameri- 
can Bar Association, August 30, 1923, on the Monroe Doctrine said: 


Mr. Charles Cheney Hyde in his recent work on international law—a 
work which will be of lasting credit to the American bar—sums up the 
matter in saying. . . 
and then quoted with approval Dr. Hyde’s statement of the principle of 
self-preservation and self-defense. 
The 1945 edition was prepared and published during the most devastating 
war in history. I can do no better than quote the words of an eminent 
reviewer : 


There will be none to question the courege of the author in venturing 
to publish this exhaustive treatise under the circumstances of the pres- 
ent day. International law seems to lie about us in ruins comparable 
to those of vast areas of Europe and of the Far Hast. The laws of war 
have been violated to the point where the very word ‘‘law’’ seems to be 
a mockery. .. . Yet in spite of such discouragement, Professor Hyde, 
with acute intelligence, with profound judgment, and with indefatigable 
industry has reaffirmed his faith in international law and has set forth 
its rules in the minutest detail. - Others may well study his work and 
take heart. (Charles G. Fenwick, this JOURNAL, Vol. 39 (1945), 
p. 610.) 

The work is particularly valuable as a presentation of the law of peace 
and of war and neutrality of the middle era between two wars, roughly up to 
the beginning of World War II—in a word, the specifications of the ‘‘old 
order.’’ In a sense it is a prologue to the ‘‘new international law’’ which 
is raising its head above the ruins of war. Indeed, the fourth volume, 
under preparation when the author died, portraying the stand of the 
United States on international questions o the next decade, might indicate 
the beginning of the ‘‘new foundations.’ 

In this edition, revised and expanded by about 800 paga the author 
maintains his point of view—‘‘to mirror the views of his own country on 
international law is still the chief endeavor of the author in this revised 
edition of a work first published in 1922.’’ He sought to portray these 
views until the late summer of 1941, ‘‘when the United States made itself 
a participant though not a belligerent in the present war.’’ He had little 
use for preachments concerning what states should or should not do. ‘‘If 
there be a law of nations . . . which the United States regards as binding 
upon civilization, it must be gleaned primarily from what the United States 
declares that principle and practice have united to ordain.’’ This clearly 
was a safe and sound philosophy which Dr. Hyde no doubt applied when 
he was legal adviser of the State Department. He does not, however, hesi- 
tate to reach out and draw principles from decisions of the World Court 
and other tribunals. 

He goes on to caution that another factor (a more difficult one) needs to 
be weighed in the process, namely, ‘‘the official thinking may not keep pace 
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with the changes in international life.’ ‘‘It may misconceive the signifi- 
cance of persistent and oft recurring breaches, regarding them as merely 
perverse instances of lawlessness, rather than grim tokens of resolute effort 
never to heed certain restrictions which law once appeared to exact of all.” 
Accordingly it must ‘‘observe with care how far repeated and widespread 
breaches of law by numerous states are sure tokens of gradual modifica- 
tion.” ‘‘To declare that pacta sunt servanda does not make them tougher.’’ 
There must be the disposition and readiness of each party to carry out the 
arrangement. 

To distinguish between what is accepted and-what is rejected by the na- - 
tions is a never-ending task. The investigator may never cease to be aware 
that international law is bound to respond to the changing needs of the 
international society. But ‘‘his primary task is to see things as they are 
and... let no play of the imagination or vision of the future mar the 
accuracy of the portrayal.’’ In this way the author attempts to picture 
what the United States conceives to be the law of nations, realizing that 
deference to law can only flourish when all concerned sense the reasonable-_ 
ness and justness of what it ordains. By this standard Dr. Hyde set him- 
self a difficult task in his writings. How well he accomplished his purpose 
is shown by the general acceptance of his texts as an authoritative presenta- 
tion of.the law. They were widely quoted and relied on by international 
commissions, United States courts, League of Nations commissions, Secre- 
taries of State, Harvard Law School Research, and lawyers and writers 
generally. I have yet to find an instance where his statements of the law 
were seriously questioned. . 

In addition to his books, he was a constant contributor to the law pe- 
riodicals. Especially did he contribute to the AMERICAN JOURNAL OF INTER- 
NATIONAL Law, of which he was an editor for years. His editorials and 
other papers on timely subjects covered a wide range of topics, of which 
may be mentioned the recognition of governments, Belgium neutrality, 
boycott in foreign affairs, commissions of inquiry and conciliation, damages 
for neglect to prosecute, limitation of naval armaments, and many others. 

Dr. Hyde used a concise yet flexible style in writing. When he used such 
words as ‘‘solely,’’ ‘‘never,’’ ‘‘any,’’ the reader received the impression 
from the context that he had exhausted all sources before he committed 
himself to such broad language. His diction was dignified and often in- 
clined to reflect the stately style of the state papers he pored over. Yet 
he could on occasion relax into diplomatic phraseology reminiscent of that 
master of the tasteful phrase, Sidney Y. Smith, one-time chief of the Diplo- 
matie Bureau of the State Department and a colleague of Dr. Hyde. Thus 
Dr. Hyde could write: 


Therefore it may be neither unscientific nor unuseful to maritime com- 
merce for enlightened powers to assert that the right [of visit and 
search] is the possession solely of a belligerent. 
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Or again with perhaps a dash of sly humor: 


Affirmative government action [in changing its position] after the in- 
itiation of hostilities is not likely to be regarded by the belligerent .. . 
as a single-minded or high-minded endeavor, but rather as a deliberate 
effort to -hurt its cause. 


-The care with which he interpreted the practice of states may be illus- 
trated by his statement of the effect of eompuizion in treaty-making. 
In his first edition he wrote: 


The motives which impel a State as a whole to exercise its agreement- 
. making powers in such a way as to accept a treaty, are not deemed to 
affect the validity of the agreement. . . . The validity of the agreement 
is not impaired by the reasons which prompted acquiescence. Such 
appears to be the accepted doctrine. (Vol. I, pp. 8-9.) 


Then he proceeded to hedge a trifle and question the validity of territorial 
accessions made under threat of armed foree. 

In 1936 his editorial on ‘‘ Conquest Today’’ reviewed the growing move- 
ment not to recognize territorial acquisitions obtained by force: ‘‘They 
bring home to civilization a realization of the necessity of eliminating con- 
quest-inspiring activities and conditions.’’ In 1940 his editorial on ‘‘Inter- 
national Law for Finland’’ glowed with indignation at Russia’s forcible 
demands for Finnish territory in contemptuous disregard of treaty obliga- 
tions towards its blameless victim (which led to Russia’s being in effect ex- 
eluded from the League of Nations by vote of the Council). He called upon 
_ international society ‘‘not to let the invader retain what the treaty of Mos-: 
cow yielded.’’ In his 1945 edition, the above quotation was omitted and the . 
thought entirély rewritten. But, standing loyal to his appraisal of inter- 
national practice, he admitted that nations forcing such a compact would 
not regard the action as wrongful or admit it to adjudication in an interna- 
tional forum. A Gommpaleory. treaty is still “ʻa grim and tragic feature of 
international society.” 

As President of the Society, Dr. Hyde made the usual annual address at 
the meetings. His addresses were aimed to inspire the members to greater 
zeal and usefulness in the vineyard. In his address at the annual meeting 


in April, 1947, entitled ‘‘Looking Forward’’ he suggested ‘‘the creation by ` 


the President or by the Secretary of State of a small body of highly 
competent and trustworthy persons not connected with the Government and 
holding no office, whose function it would be to advise the Government 
[later restricted to the Secretary of State] as to the probable effect of the 
` pursuit of any foreign policy on which its advice was sought.’’ (Proceed- 
ings, 1947, p. 5.) This suggestion.began to kear fruit two years later. The 
Hoover Commission had made a similar recommendation and the Society 
offered its co-operation to the Department in carrying out the plan. In 
response to a request of the Under Secretary of State, the Society in 1949 
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submitted a list of names of eleven members who might be included in a 
panel of advisers on broad problems of international relations. The Society 
` had gone as far as it could, but unfortunately no action was taken by the 
Department and nothing further came out of Dr. Hyde’s suggestion. 
Nevertheless, Dr. Hyde at the Executive Council meeting of October 4, 
1947, proposed, and the Council unanimously approved, a public statement 
that: 
Society is experiencing a profound shock today in observing the 
. tendency of states to put policy before law and to shape their conduct 
in ways which are contemptucus of standards established by interna- 
tional law. The welfare of civilization depends upon the determina- 
tion of the péoples of every land to oppose such tendencies at whatever 


cost, and to do so by utilizing the agencies aperepuate to that end. 
. (Proceedings, 1948, p. 142.) 


In his Presidential address of 1948 on ‘‘What Confronts the United 
States’’ he reiterated the principle that a state enjoys the right to live its 
‘own life in its own way without external influence, and pointed out that a 
great Power, contemptuous of its obligations to this principle, was not only 
interfering with the internal workings of independent nations but frustrat- 
ing by the veto collective action of the United Nations in checking the 
progress of insidious aggression. In view of the situation which he out- 
lined, Dr. Hyde concluded: 


In a word the United States, with or without partial aid from the 
United Nations, must make itself the most dangerous adversary in the 
world of any potential enemy. 


At the same time the effort must be made to ‘‘convince the Russian mind, or 
that of those who control the Soviet, Union, that it has more to gain in the 
long run ‘from heeding rather than defying the precepts of the law of 
nations.” (Proceedings, 1948, p. 5.) It may be remarked that this idea 
was being paralleled at the same time by the Marshall Plan (initiated by the 
‘Economie Recovery Act of April 3, 1948) and later implemented by the 


o NATO, and by the'supply of materials and funds by the United States. 


.The final Presidential address by Dr. Hyde was given at the annual 
meeting in April, 1949, on ‘‘Pursuing the Objectives of the American So- 
ciety of International Law.’’ It was in the nature of a farewell address and 
im it he sought to make a few suggestions as to the future activities of the 
Society. He believed more concentrated thought should be given to means 

-of strengthening the cause of international law. As a type of question which 
was then acute, he proposed: 


How far, and under what circumstances, has the United Nations or 
any agency thereof Charter-given authority to check or thwart an in- 
dependent state, itself a Member of the Unitéd Nations Organization, 
in its effort to suppress a revolution within its domain, or to fix the 
status of a revolting colony that seeks statetdod by force of arms? 
(Proceedings, 1949, p. 4.) 


~ 
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Another acute question was: 


Is there a means short of war [aside ?rom the North Atlantic Pact] 
whereby the United States and the countries of Eastern Europe under 
Russian influence may be convinced that there is a common and practi- 
cal means of advancing the real interests of each by a process that 
shuns war and the use of all instruments of war? (Procéedings, 1949, 


p. 5.) 
Since then the Society has interested itself in these and other questions of 
grave international import suggested by Dr. Hyde. And so we leave his 
administration of the office of President with the comment of Judge Hud- 
son, upon taking over the gavel as succeeding President : 


` 


For all of us Charlie Hyde is a master. Who of us could think of going 
about his job in international law without the work—the hard, careful, 

` painstaking work—that Charlie Hyde has done for forty years. (Pro- 
ceedings, 1949, p. 138.) 


Those of us who knew Charlie Hyde can appraise his stature-not only by 
measure of intellect and achievement in his chosen field, but by standards of 
character. He was intellectually honest—honest in his thinking, honest 
with others, honest with himself. He would not stoop to low or mean 
endeavor. And he was g courageous man standing bravely for such 
opinions as he thought were sound and of good report. We, his colleagues 
and friends, loved him above all because he was wholly human, with an 
innate thread of humor in his fabric. It was nct a matter of mere knowl- 
edge or hard-won success, but because he mellowed them with rich feeling 
and emotion. His life was a gloriously happy one in his work, in his 
family and in his friendships. His humor was contagious because. it was 
barbless. As a raconteur he was irresistible. His loyalty to truth was the 
rule of his life work, but his interest in others came from the soul. ‘He was, 
moreover, a man of deep religious conviction, -as the writer has good 
reason to know, which wés a source of real comfort to him after the loss of 
his wife in 1937 and will be now to his surviving children. To his friends 
he bequeathed something imperishable. 

L. H. ‘Woousry 


SOME ASPECTS OF THE HUMAN RIGHTSIFROVISIONS OF THE CHARTER 
AND THEI EXECUTION IN TEE UNITED STATES 
(In his recent address on ee policy Mr. Herbert Hoover made the 
following statement: 


Our relations to the United Nations Charter must be revised. It 
must not be allowed to dominate the internal sovereignty of our Gov- ` 
ernment. Our courts have already made decisions that the Charter 
overrides our domestic laws.? 


_ 1 Jan. 27, 1952. The New York Times, Jan. 28, 1952. 


y 
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‘Mr. Hoover here doubtlessly referred to the decision in the case of Sei 


Fujii v. State of California, about which the controversy with regard to 
the international protection of human rights has in this country recently 
been centered. \ 

4 Criticism of this decision has been directed chiefly against the ruling that 
the provisions of the United Nations Charter with respect to humah rights 
and fundamental freedoms create specific treaty obligations, and not mere 
guiding principles or directives, for Members of the United Nations: TUA 


further objection is raised that any obligations which the United Stats 
„may have contracted in this field are of a ‘‘non-self-executing’’ nature’) 


It is submitted that if the former oe be well founded, any speciila- 
tion concerning the-‘‘self-exeeuting’’ or ‘‘non-self-executing’’ effect within 
the United States of the Charter eae te is superfluous and misleading.} 

It is impossible within the limits of a brief note to deal with questions 
as to whether or not the protection of human rights i is properly a matter 
for international negotiation, or as to whether or not treaty regulation 
within this sphere would in some cases result in an unconstitutional en- 
croachment upon the reserved powers of the States.* {We are here con- 
cerned solely with the analysis of a possible relationship between the human: 
rights provisions of the Charter and the execution of treaty obligations in ` 
the United States, especially as the problem has arisen in connection with | 
the Fujii case, in which ,it was held that these provisions, forming part of 
a treaty of the United States, constitute the ‘‘supreme law of the land,” 


paramount to the law of every State in conflict therewith.® 


2217 Pac. (2nd) 481 (Cal. Dist. Ct. App., 2nd Dist., 1950) ; this joes Vol 44. 
(1950), p. 590. Rehearing denied, 218 Pac. (2nd) 595 (1950). ` an appeal is now 
pending before the Supreme Court of California. 

See also Kenji Namba v. McCourt, 204 Pac. (2nd) 569 (Oro, 8. Ct., 1949); this 
JOURNAL, Vol. 44 (1950), p. 199. 

3 As working definitions of these terms, the following, formulated.by a recent writer, 
may be adopted for purposes of this discussion: ‘‘A self-executing treaty is one which — 
furnishes by its own terms (or by reason of the existence of previously enacted statutes 
which can implement it) a rule of law for the executive branch-of the Government, the 
courts, the States, or for private individuals. An executory, or non-self-executing treaty, 
is one which explicitly or implicitly requires implementation by some executive or legis- 
lative agency, either Federal or State, before it can become a rule of law for the courts 
or for private individuals.’? Alona E. Evans, ‘‘Some Aspects of the Problem of Self- 
Executing Treaties,’’ Proceedings, American Society of International Law, 1951, p. 68. 

4 That treaties for the international protection of human rights might, be invalid as 
an invasion of the domestic jurisdiction of the United States and of the reserved powers 
of the States has been suggested (erroneously, it is believed) by the Committee on | 
Peace and Law Through United Nations of the American Bar Association. Report ;...,-° 
September 1, 1949, p. 5; Report . » September 1, 1950, p. 17. Cf. Edwin D. Dickin- © 
son, Law and Peace (1951), pp. 134-144; and Myres S. MeDougal and Gertrude C. K.. 
Leighton, ‘‘ The Rights of Man in the World Community: Constitutional INusions versus 
Rational Action,’’ Yale Law Journal, Vol. 59 (1949-50), pp. 60-115. .. 

/ sIn this case, the Alien Land Law of California. Cal. Gen. Laws, Act 261, $$ 1, 2, T 
(Deering, 1944), prohibiting ownership of land by any alien ineligible to citizenship. 
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Gn criticizing the decision in the Fujii case, Judge Manley O. Hudson has 
argued that the human rights provisions of the Charter state only a general 
objective of the “United Nations and its Members, without imposing upon the 
latter a legal obligation to take any specific action. °) Referring to the dis- 
tinction between self-executing and non-self-executing treaties in American 
constitutional practice, hè ¢oncludes that 


. \the Charter’s provisions on human rights have not been in- 
corporated into the municipal law of the United States“ “so as to saper- 
. Insofar as the United States is concerned, they adeo them- 
selves “‘to the political, not to the judicial department; and the legisla- 
ture must execute the contract befor2"it can become a.rule for the 
Court.” Apart from action taken by Congress to implement them, 
the application of the Charter’s human rights provisions is not for a 
court to undertake.7} }) 


6 Charter Provisions on Human Rights in American Law,’’ this JOURNAL, Vol. 44 
(1950), pp. 543-544. Judge Hudson, as Chairman of the International Law Commission 
of the United Nations, had maintained thig view ir: voting against the Draft Declaration 
on Rights and Duties of ‘States, on the ground thet the provisions of its Article 6 went! 
beyond the Charter of the United Nations, and beyond international law at its mol 
stage of development.. U. N. Doe. A/CN.4/SR. 25, pp. 3, 6. Article 6 reads: ‘‘ Every - 
State has the duty to treat all persons under its jurisdiction with respect for human 
rights and fundamental freedoms, without distinction as to race, sex, language, or- 
religion.’? 

Also, Hans Kelsen, The Law of the United Nazions (London, 1950), pp.-27-83; and 

' Josef Lk. Kunz, ‘‘The United Nations Declaration of Human Rights,’? this JOURNAL, 
‘Vol. 43 (1949), p. 317, and ‘‘ Present-Day Efforts at International Protection of Human 

; Rights,’’ -Proceedings, American Society of International Law, 1951, p. 115, and: au- 
thorities there cited. The learned author, however, surely misspoke himself in asserting 
that ‘‘all scholars agree that the Charter proclaims merely a principle, states only a` 
program which needs translation into norms of international law... .’? Cf. H. Lauter-. ` 
pacht, International Law and Human Rights (1950), esp. pp. 145-161, and Quincy 
Wright, cited, note 18, infra. 

Whatever ‘may be ‘thie legal effect of the Charter provisions, there can be no dissent 
from Hudgon’s assertion that the Universal Declaration of Human Rights possesses no” 
binding force. Loc. cit., pp. 546-548, In the Fujii case the court hdd considered that 
the Declaration, while not a treaty, furnishes zn authoritative interpretation of ‘the 
Charter’ provisions, and that it serves to implement and to emphasize the aims of these 
provisions. 217 Pag. (2nd) 481, at 488 (1950). Wright accepts this view. Loe. cit., | 
pp- 72, 77, note 18, infra, Hudson, however, conzends that the provision of Article 17 
that “everyone has the right tò own property alone as well as in association with others,” 
_is ‘go general that it could not sustain the result of the court’s decision, even if it were 
incorporated into American law.’’ Loo. cit., p. 547. Lauterpacht, op. cit., pp. 408-417, 

. likewise rejects the ‘‘indirect legal authority’? of the Declaration. 

T Loe. cit, p. 545. A later commentator likewise argues that the human rights pro- 

< visions of the Charter are non-self-executing, Lecause “the whole tenor of the two 
articles [Articles 55 and 56] is one of future action rather than a present binding agrée- i 

. ment.” _ In support of this proposition, the writer quotes from a letter by Ernest A. 
Gross, Legal Adviser of the Department of State, to the Attorney General, as follows: 
+‘ The articles of the Charter referred to in yor letter [Articles 55 and 56] are not. 
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“Tf the first proposition—that the Charter merely states a general purpose 
—hbe accepted, it becomes difficult to perceive what relevance attaches to 
any further discussion of the constitutional practice of the United States 


with respect to the execution of international treaty obligations. (The 


term ‘‘incorporation’’ is employed in this context only with reference’ to 
a constitutional provision (Art. VI cl. 2, of the Constitution of the United 
States) or to a legislative enactment designed to give internal effect to a 
legal obligation imposed by treaty. If no such obligation i is created by the 
Charter, there is clearly no treaty aty foundation for any act of incorporation. 
~ Congress has undoubtedly the power to enact any legislation which is 
` necessary and propef to execute the valid international contractual obliga- 
tions of the United States,* but for the exercise of this power there must be 
a treaty foundation, which, according to the view stated above, is lacking 
in the human rights provisions of the Charter. If such a basis should exist, 
Congress would be empowered to give full internal effect to any obligations 
arising therefrom, even though their subject-matter might be, in part, as in 
the human rights field, outside the ordinary legislative power of Congress 
as expressly delegated by the Constitution.’ .- In the absence of such a legal 
basis, Congress can derive no legislative powers additional to those which 
it already possesses in the human or civil rights field under the Constitu- 
.tion.2® Civil rights remain governed by the Constitution, and the validity 
of the acts of the States and of Congress itself are, as before, determined 
solely by the terms of that instrument.“ Congress might, of course, enact 
legislation conceived in the spirit of the Charter and designed to effectuate 
the broad objectives to which the United States is pledged, but in that event 


interpreted by the Department of State as imposing a legal obligation to guarantee ob- 
servance of specific human'rights and fundamental freedoms... .’’ €. H. -C(rowell), 


“The Declaration of Human Rights, the United Nations Charter and Their Effect on the 


Domestic Law of Human Rights,” Virginia Law Review, Vol. 36 (1950), pp. 1079, 1080. 
Durward V. Sandifer, Deputy Assistant Secretary of State for United Nations Affairs, 
has also stated: ‘‘ Provision for action looking to the protection of human rights is clearly 


integral to the whole concept of the Charter. At the same time it is noteworthy that 


_the Charter does not impose obligations on the Members with respect to the observance 
of specifie human rights. The obligation is to promote their development and observance 
by joint and separate action.’’ Proceedings, American Society of International Law, 
1949, p. 61. It will be noted that neither Mr. Gross nor Mr. Sandifer, having taken this 
„position, considered it relevant to discuss the problem of the possible non-self-executing 
effect of the Charter provisions. 

- 8See United States v. Arjona (1887), 120 U.S. 479. 

8 Missouri v. Holland (1920), 252 U. S. 416. 

10 Hudson states: ‘‘The extent to which Congress has power to implement by legisla- 
tion the human rights provisions of the Charter is another question, which need not be 
discussed here.’? Loc. cit., p. 545. 

11 It should be noted that, quite apart from any authority which may be based upon 


treaty, Congress has now large and unexhausted constitutional powers to legislate for . 


the purpose of correcting any State deficiencies in providing for adequate ‘protection of 


human rights. See Zechariah Chaffee, Jr., ‘‘ Federal and State Powers under the Coye- . 


nant on Human Rights,’’ Wisconsin Law Review (1951, No. 3), pp. 400-424. 
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the Charter provisions would constitute only. ‘the material, and not the 
formal or legal source of such legislation, ‘which would remain circum- 
seribed by any limitations imposed by the Constitution. 
y Ifi is believed, therefore, that any criticism of the Fujii case based upon 
the argument that the provisions of the Charter invoked by the court have 
not been incorporated into the law ofthe United States because they are not 
self-executing—when combined with the contention that these provisions 
impose no specific legal obligations—involves a non sequitur. It implies 
that Congress might now be constitutionally competent to take action to 
implement the Charter’s provisions, and that these provisions constitute an 
independent, potential source of legislative power not otherwise possessed 
by Congre, although they are expressly declared to be devoid of legal 
force™ 

If thie principal objection to the doctrine of the he ease be justified, 
there would seem to be involved no international issue whatsoever, for there 
can be no question of executing or incorporating an obligation which, ex 
hypothesi, does not exist. ` If the Charter basis for the decision in this case 
can, on appeal, be discredited, the issue will be shifted to the terrain of 
cotistitutional law. There the same result may well be reached, but by a 
ite route: by way, of the Fourteenth Améndment to the Constitution, . 

jer than by way of Article 56 of the Charter? `` 

ae re an exponent of the contrary view that ‘‘ Article 56 of the Charter in A 
is crm imposes obligations upon the Members of the United Nations,” f- ~ 
Professor Quincy Wright argues forcibly that this article ‘‘implies, as a ` 
minimum, abstention from separate action .. . which would oppose the 
purposes of the organization.’’?+ The decision in the Fujii case should, 
therefore, be regarded as the application of a self-executing treaty pro- 
vision, which renders unenforceable any State law (or earlier Federal law) 
contrary thereto. Wright maintains that the Universal Declaration of 
Human Rights, while not a treaty, is ‘‘of great interpretative value, 
manifesting the opinion of the United Nations as to the scope of human 





12 Although the majority in Oyama v. State of California (1948), 332 U. S. 633, this 
JOURNAL, Vol. 42 (1948), p. 475, did not deem it necessary to pass upon the constitu- ` 
tionality of the California Alien Land Law as a whole, they did not expressly affirm its 
constitutionality, and the four concurring justices considered this law unenforceable as 

- violative of the equal protection clause of the Fourteenth Amendment, and, subsidiarily, 
‘of the human rights provisions of the Charter. See comment, California Law Review, .- 
Vol. 36 (1948), pp. 320-325. Also Takahashi v. Fish and Game Commission (1948), 
334 U. S. 410, this JOURNAL, Vol. 42 (1948), p. 934, in which refusal by the State of 
California to issue a fishing license to a Japanese nazional was held to be repugnant to 

the Fourteenth Amendment. 

In Kenji Namba v. McCourt (1949), 204 Pac. (2nd) 569, the Supreme Court of 
Oregon, relying upon the above decisions, held the Oregon Alien Land Law unconstitu- 
tional upon grounds similar to those advanced by the coneutring’ sJusMeea in the Oyama 
case. 

18 (National Courts and Human Rights—The Fujii Caso, ’ this RNA Vol. 45 
(1951), p. 70. E 14 Ibid., p. 72. 


` 
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rights and fundamental freedoms.” While admitting that some of thé-. 
rights stated therein are ‘‘not susceptible of judicial cognizance until they: 
are implemented by legislation,’’ he argues that Article 56 is, in the eireum: 
stances of the Fujii case, self-executing, since it imposes an obligation ‘‘to, 
abstain from enacting laws which impair a right, as, for instance, laws. 


which discriminate on racial grounds in land-holding. . . .”’ 2a l 

15 Ibid., p. 77. Article 56 would also be self-executing insofar as it relates to the 
obligation of a Member ‘‘to prevent its agencies and officials from performing acts which 
impair a right... .’’ It would not, however, be self-executing with respect to the 
obligation ‘‘to enact laws and provide suitable procedures to prevent persons within its 
jurisdiction from impairing a right ...’’ or ‘fto maintain such judicial, regulatory, 
and operative agencies as may be necessary to give practical effect to a right, as, for 
instance, social security and educational opportunity.’’ Ibid. Cf. note 6, supra. 

It is precisely the apprehension that most, if not all, of the provisions of a future 
Covenant would be self-executing that led the House of Delegates of the American Bar 
Association, at its 1950 session, to instruct its Committee on Peace and Law Through 

- United Nations to prepare for its consideration draft amendments to the Constitution 
designed to avoid that result. Report ..., Sept. 1, 1950, p. 1. The amendment pro- 
posed by the Committee would provide that treaties affecting civil rights or federal-state 
relationships should ‘fnot become domestic law unless, and only to the extent that, the 
whole Congress acts by separate legislation within its existing constitutional powers apart 
from the treaty.’’ The Committee stated: ‘‘Such a clause will put the world on notice 
that such a limitation on our treaty powers exists, and will put us on substantial parity 
with other nations in the treaty field. Under such a clause a commitment on our part’ 

. in a treaty to implement the treaty by legislation, ‘in accordance with our constitutional 

processes,’ would be squarely within the limitation. The clause will modify Missouri v. 

Holland and nullify such decisions as the recently much-discussed California case of 

Fujii y. State... , and prevent the disturbance of the balance between federal and 

state power by the treaty method.’? Report ... , September 1, 1951, pp. 9, 10. The 

House of Delegates of the Association on Feb. 26, 1952, approved the following proposed 

amendment to the Constitution of fhe United States reported by the Committee, and 
recommended its adoption through’ ction by Congress: ‘fA provision of a treaty which 

conflicts with any provision of this Constitution shall not be of any force or effect. A 

treaty shall become effective as internal Jaw in the United States only through legislation 
by Congress which it could enact under its delegated powers in the absence of such 
treaty.’’ Report of Standing Committee on Peace and Law Through United Nations, 

Feb.. 1, 1952. See also the resolution for a constitutional amendment (S. J. Res. 130) 

submitted on Feb. 7, 1952, by Senator Bricker (R., Ohio) and 58 other Senators, and re- 

- ferred to the Committee on the Judiciary, Cong. Rec., 82d Cong., 2d Sess., Vol. 98, No. 20, 

Feb, 7, 1952 (Daily ed.), p. 921, which provides, in part: 

‘Section 1. No treaty or executive agreement shall be.made respecting the rights of 
citizens of the United States protected by this Constitution, or abridging: or prohibiting 
the free exercise thereof. 


- . . . . . 


‘See. 3. No treaty or executive agreement shall alter or abridge the laws of the 
United States or the Constitution or laws of the several States unless, and then: only to 
the extent that, Congress shall so provide by act or joint resolution.’? - 

Cf. Lawrence Preuss, ‘‘Enforcement of Treaty Obligations Through Internal Law— 
System of the United States and of Some Other Countries,’’ Proceedings, American 
Society of International Law, 1951, pp. 82-100. . i 
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gh iTf the initial premise—that, tlie Charter imposes EET obligations which ` 
pA ‘spelled out” by the Declaration—be granted, this conclusion would ` 
- appear to be well founded, especially in view of the interpretation placed 
by the courts of the United States upon bilateral treaties guaranteeing - 
onoma treatment to aliens.?¢ 
Me The decision in the Fujii case, however, appears to strinate to the 
“Charter and the Declaration precisely the legal force which a completed 
and ratified Covenant on Human Rights would possess. It is not. yet certain 
whether or not a separate Covenant on economic, social and cultural rights - 
will be submitted to Members of the United Nations,’ nor is it certain that 
the United States will succeed in its efforts to secure the inclusion of a 
- “federal-state clause’’ whieh would relieve it of the international obliga- 
` tion to implement provisiors the subject-matier of which is determined, in 
accordance with its ‘‘conssitutional processes . . . to be appropriate, in 
whole or in part, for acticn’’ by the States. In the light of these con- 
‘tingencies, Judge Hudson’s observation that the ‘‘ California court would: - 
seem to have anticipated events which may or may not transpire in the 
future,” appears to be amply justified.7® me 
If and when a Covenant cn Human Rights is completed and eubiattiad’ 
to the Senate, the question as to which of its provisions, if any, are self- 
executing, will constitute a pressing problem. Whether the Covenant: (or, 
perhaps, tw TO Covenants: one on civil and political rights, and a second on 
economic, social and cultural rights) should be approved will involve ` 





16 See, for example, Asakura, v. ‘Seattle (1924), 265 U. S. 332; and Jordan v. Tashiro ` 
(1928), 278 U. S. 123, cited by Wright, loc. cit., p. 75, note 39. 

A federal-state sinuses in the Covenant or a reservation to the Covenant (see přoposod 
reservations approved by the House of Delegates of the A. B. A. at its 1951 session, 
Report, September 1, 1951, p. 4) could not, in the opinion of the Committee on Feace and 
Law, in itself serve as a protection ‘‘against the expansion of the limited power of the 
Federal Congress in the United States to such extent as necessary to rulfill the obligation. 
under the treaty if Congress determines to exercise that power. . . . No action of the 
parties or of the Senate and the President of the United States at the time of ratification 
of a treaty can take away the ccustitutional power of Congress to execute the treaty: and 
` fulfill the international obligation. under the treaty it Congress decides to do so. -With-" 
out affecting the power of Congress ... the duty of the Federal Government toward” 
other. contracting nations for ths. fulfillment of United States obligations under a treaty oe 
and the intent of the United States at the time of execution of a treaty can be restricted: -` 
by a [federal-state] clause. : ... Ibid., Appendix A, p. 36. n 

See Chaffee, Wisconsin Law Review (1951, No. 4), pp. 628-656; Yuen-li Liang, 


tí Colonial Clauses and Federal Clauses in United Nations Multilateral Instruments,” -. 


this JourNaL, Vol. 45 (1951), pp. 121-128; and Edgar Turlington, ‘‘The Legal Effect 
of Treaties in Municipal Law: The Special Position of Federal States,’’ Proceedings, 
American Society, of Internatione] Law, 1951, pp. 76-82. i 

17 At its sixth regular į séssion the General Assembly requested the Economic and Social. 
Council:to draft two separate covenants, one defining civil and political rights and the 
other, economic, social and, eultaral rights.. United Nations Bulletin, Vol. 12 a 15, 
1952), p. 204. °° 7s 18 Loc. cit., p. 547. 
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important issues of policy, complicated by difficult questions of international 

and constitutional law. It is desirable, in the meanwhile, to clarify the 

issue which has been crystallized by the decision in the Fujii. „case, and tal 
. determine whether or not the Himan, rights provisions of ‘the. Charter? 
create any positive treaty obligations for the. United, States. If the answer È i 
‘to this question is in the negative, discussi 0 a ‘i f 
- their- execution would seem to ‘be irrelevant ‘and. to anticipate. an ; issue 
which” woud “have ‘reality äly during the cónsideration. of a future 
covenant. “Ifthe answer is in the affirmative, the problem } becomes one 
of immediate and, far-reaching importance, for in that event the legali, 

obligations which flow from the Charter, whether they be..self-executing or \ 
not self-executing, must; “contrary to the implications of Mr. Hoover’s 4 
statement, prevail over the ‘‘internal Sovereignty” of the United States. § 






LAWRENCE Preuss 


WHEN ISA TREATY NOT A TREATY? 


The decision of the General Assembly of the United Nations on January 
12 in the matter of reservations to multilateral treaties? cannot be said to 
have clarified the situation. Rather it would seem only to have added to the 
confusion and left us with a rule which is no rule at all. For it will 
henceforth be practically impossible to say when certain treaties are in 
force and when they are not in force, and, if in force, between what 
particular states ney are in force and between what others they are not in 
force. 

- Perhaps it would be fairer to stineatevis the decision of the General 
Assembly as being the easiest immediate solution of a problem in respect to 
‘which there were conflicting views on the part of the Members. Whether 
it is a solution which will last is another question; and there is nothing to 
prevent the General Assembly from reconsidering the matter at any time. 
_ The situation presented was a practical rather than a theoretical one, and it 
“may, be that the confusion that appears to lie ahead may not be actually as 
great as it logically promises to be. 

The first recommendation can be accepted without question. The General 
Assembly recommends that the organs of the United Nations, specialized 

‘agencies and states should, in the course of preparing multilateral conven- 
tions, consider the insertion therein of provisions relating to the admis- 
sibility or non-admissibility of reservations and to the effect to be attributed - 
to them. That may not be as easy as it seems at first sight, and it may’ 
operate as an invitation to- by-pass conflicting points of view and postpone 
decisions that should be taken at the time the convention is being prepared. 
But there are no logical objections to the plan. 


1 General- Assembly, 6th Sess., Doc. Bite 37, Jan. 14, 1952; Supplement to this JOUR- - 
NAL, p. 66. 
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The second recommendation that, in regard to the Convention on 
_ Genocide, states should be guided by the advisory opinion of the Inter- 
national Court of Justice, can also be accepted, noting that the General 
Assembly was under the practical necessity of making it, since it represented 
the opinion of its ‘‘principal judicial organ’’ to which the matter had been 
referred.” The opinion of the Court was expressly limited to the Genocide 
Convention, which did not involve a conflict of national interests but rather 
an effort to promote a common interest of the whole international com- 
munity, so that the failure of the Court to indicate who was to decide 
whether a given reservation was or was not ‘‘compatible with the object and 
purpose of the Convention’’ did not promise to create any serious difficulties 
in its practical application. 

The third recommendation of the General Assembly is in the form of an 
instruction to the Secretary General, who has charge of the deposit of 
treaties. In respect to the Genocide Convention he is to follow the advisory 
opinion of the International Court of Justice. In respect to future con- 
ventions he is to accept the deposit of documents containing reservations 
or objections ‘‘without passing upon the legal effect of such documents,”’ 
and he is to communicate the text of such documents relating to reservations 
or objections to all states. concerned, ‘‘leaving it to each State to draw 
the legal consequences from such communicetions.’’ 

It will be remembered that the International Law Commission, to which 
the question of reservations to multilateral treaties had been referred by 
the General Assembly on November 16, 1950, recommended, in its report 
under date of August 23, 1951,° that the Sezretariat of the United Nations 
follow its existing practice of accepting the deposit of ratifications with 
reservations only when the proposed reservations were accepted by all. of 
the states which had up to that time ratified or acceded to the convention, 
with the additional restriction of acceptanc2 by all of the signatory states 
as well, except in cases where undue delay might indicate abandonment of ` 
interest in the convention. The report of the Commission was referred 
to the Sixth Committee of the General Assembly, which debated the matter 
at length and rejected it by a substantial vcte which represented the desire 
of the majority for greater flexibility in the obligations of treaties by 
permitting the contracting parties to enter the reservations necessary to 
make the agreement acceptable. i 

When the resolution of the Sixth Committee, hased upon a proposal made 
by the United States Delegation, came before the General Assembly, the 
Netherlands Delegation offered an amendment instructing the International 
Law Commission to examine the question further, so that a decision could 
be taken by the Assembly in the light of the pending codification of the law 
of treaties. In the meantime the Secretary General was to follow his 


2 See Supp. to this JOURNAL, Vol. 45 (1951), p. 13; for I.C.J. opinion, see ibid., p. 579. 
8 This JOURNAL, Supp., Vol. 45 (1951), p. 103, at p. 117. 
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previous practice in the matter of ratifications without prejudice to the legal 

effect of objections to reservations. The amendment was defeated, and 

the Assembly proceeded to adopt the resolution offered by the Sixth Com- 
“mittee by a vote of 32 to 17, with 5 abstentions. 

Whether the dire consequences of the decision of the General Assembly 
forecast by a number of the delegates will actually result, remains to be 
seen. The representatives of the United Kingdom, France and Yugoslavia 
argued that the provision that in the case of future conventions it should 
be left to individual states to draw the legal consequences of reservations 
and of objections to them could only lead to legal chaos, and that there 
would be no means of knowing who would be bound by a treaty and to what 
extent. The Secretary General, it was said, could not fulfill his function of 
determining the date of the entry into force of conventions when it was 
impossible to say at times whether the ratification of a particular state 
was to be counted. On the other hand, in defense of the resolution, the 
representative of the United States, in his statement before the Sixth Com- 
mittee, argued strongly against the existing practice, supported by the 
report of the International Law Commission, which permitted a single state 
to veto a reservation and thus prevent the reserving state from becoming a 
party to a treaty in spite of the fact that its reservation might not actually 
be incompatible with the object and purpose of the treaty. Uniformity 
in the obligations of treaties must be subordinated, it was said, ‘‘to the 
facts of life which determine the actions of states.’ The Secretary 
-General should continue to perform the administrative service of acting 
as depositary of ratifications and possible accompanying reservations ‘‘with- 
out passing on the legal effects of the documents.’’ 

A compromise formula offered by the United Kingdom deserves con- 
sideration. Reservations, it was suggested, might be permitted if a major- 
ity of two-thirds or three-fourths of the contracting parties agreed to them, 
in which case the reserving state would become a party to the treaty, al- 
though, of course, only as between itself and the states accepting its 
‘reservation. No formal proposal, however, appears to have been made to 
this effect. 

It is to be regretted that the whole matter was not referred back to the 
International Law Commission for further study. The discussions before 
the Sixth Committee, and later before the General Assembly, clearly did 
not exhaust the subject, and there was no need for an immediate decision, 
once the problem of the Genocide Convention had been disposed of by the 
advisory opinion of the International Court of Justice. There are alterna- 
tives to the two extreme positions of requiring unanimity of agreement upon 
reservations and of leaving it to each state to pass upon their effect; and 
it would have been well to explore them in the hope of obtaining a solution 
which would have been at once more logical and more generally acceptable. 


C. G. Fenwick 
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THE STATUS OF GERMANY AND THE PEACE PROCLAMATION 


The status of the hostilities begun by Germany’s invasion of Poland on 
August 30, 1939, and the status of Germany since the unconditional sur- 
render of all its armed forces on May 8, 1945, have been subjects of con- 
siderable controversy. Conservative international lawyers have generally 
held that these hostilities constituted a ‘‘state of war’’ under international 
law and that after the surrender of May, 1945, that state of war continued 
and the whole of Germany became occupied enemy territory, in the ad- 
ministration of which the four occupying Powers were subject to the limita- 
tions set forth in the Hague Convention and other sources of the law of war. 

This theory, while simple and supported by some formal acts and by the 
terminology of popular discussion, does not conform to the practice of states 
during the past dozen years. A state of war in international law implies 
jural equality of the belligerents in all acts concerning the initiation and 
conduct of hostilities and in relations with non-belligerents.2 But many 
of the states of the world, including the United States, discriminated against 
Germany during the course of hostilities before becoming belligerents.® 
They assumed that they were not ‘‘neutrals’’ bound by the duty of im- 
partiality and that the acts of the German Government in initiating hos- 
tilities were not lawful ‘‘acts of state’’ conferring personal immunity upon 
the members of that government or their agents.* Furthermore, the inter- 
national law of military occupation permits the occupant to act only for 
the security of its forces and the maintenance of publie order and safety 


1 Kurt v. Laun, ‘‘The Legal Status of Germany,’’ this JOURNAL, Vol. 45 (1951), pp. 
267 ff. 

2‘ War’? in the legal sense can only exist between sovereign states assumed to be 
jurally equal or between a state and an insurgent government which has been generally 
recognized as a belligerent with jural equality for the purposes oz war. See L. Oppen- 
heim (Lauterpacht), International Law, 6th ed., Vol. 2, sees. 58, 59; Q. Wright, A Study 
of War (Chicago, 1942), pp. E ff., 694 f£., 877 ff., 891 ff. In popularizing the phrase 
‘‘the outlawry of war,’’ Salmon O. Levinson thought that such ‘‘outlawry’’ would be 
effected by eliminating the equal status of the participants in hostilities. The essence 
of ‘‘war,’’ as of the duel, he thought, was such equality; consequently by assuring that 
the aggressor and the defender would be determined in all hostilities and that they 
would be accorded a different status, war would be ‘‘outlawed’’—it would no longer 
exist in the sense of international law. He gained this conception from John Bassett 
Moore who ‘wrote him ‘‘after you outlaw war, do not use the word war, any more but 
refer always to the inherent right of self defense.’’ According to Levinson, ‘‘ Defense 
against aggression . . . would not be war any more than defense by an individual, after 
dueling was outlawed, would be called dueling.’’ John E. Stoner, S. O. Levinson and 
the Pact of Paris (Chicago, 1943), p. 196. 

3Q. Wright, ‘‘The Transfar of Destroyers to Great Britain,’’ this J OURNAL, Vol. 34 
(1940), pp. 680, 689; ‘*The Lend Lease Bill and International Law,’’ ibid., Vol. 35 
(1941), pp. 308 ‘ft f 

4 Trial of Major War Criminals, Nuremberg, 1947, Vol. 1, p. 223; Q. Wright, ‘‘ War 
Criminals,’’ this JOUENAL, Vol. 89 (1945), p. 266; ‘‘The Law of the Nuremberg Trial,’’ 
ibid., Vol. 41 (1947), pp. 66, 71. 
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and obliges him to ‘‘respect, unless absolutely prevented, the laws in force 
in the country.’’> But the occupants of Germany since May, 1945, have 
enacted and enforced legislation with the avowed object of modifying the 
basic political, economic and social structure of the country.’ 

In view of these practices the theory has been set forth that the hostilities 
which began in August, 1939, did not constituté a ‘‘state of war’’ ‘under 
international law but a condition of ‘‘aggression’’ by Germany and of 
‘“defense’’ by the United Nations; that consequently the laws of war and 
neutrality were not applicable and that the German leaders responsible for 
the initiation of aggression could not defend themselves on the plea of 
“act of state’? but were criminally liable for offenses against the law of 
nations.” It has also been contended that after the unconditional surrender 
of its armed forces and the disappearance of its government, Germany 
ceased to exist and its territory passed under the sovereignty of a condo- 
minium of the four principal Members of the United Nations. This 
theory also, in its extreme form, fails to conform. to the practice of states. 
The term ‘‘state of war’’ has been applied to World War II. All of the 
belligerents have assumed that the international law of war was applicable 
to their operations, have protested alleged violations of those rules by their 
enemies, and have conducted war crimes trials on the basis of those rules, 
The Hitler Government was treated as a belligerent government in many ` 
respects and its successor was regarded as capable of surrendering all of 
the armed forces of Germany.® Germany has been assumed to continue as a 
state, although occupied, divided, and only gradually acquiring organs of 
self-government. 

It may still be too early to make a correct legal description of the situa- 
tion, but it would appear to lie between these two extreme positions. This 
is suggested by President Truman’s Proclamation of October 24, 1951, 
pursuant to a Congressional resolution of October 19, 1951. This Proclama- 
tion declared that 


5 IV Hague Convention, 1907, Art. 43. 

6 Report on Potsdam Conference, Aug. 2, 1945, Depati of State Bulletin, Vol. 13 
(Aug. 5, 1945), pp. 155 ff.; The Axis in Defeat—A Collection of Documents on American 
Policy toward Germany and Japan (Department of State, 1945), pp. 10 ff.; Occupation 
of Germany, Policy and Progress, 1945-46 (Department of State, 1947). 

7 Robert H. Jackson, Attorney General, address to Inter-American Bar Association, 
Havana, Cuba, March 27, 1941, this JOURNAL, Vol. 35 (1941), pp. 348 #f.; Q. Wright, 
tt Permissive Sanctions against Aggression,’’. ibid., Vol. 36 (1942), p. 103; also above, 
note 3. 

8 Hans Kelsen, ‘‘The International Legal Status of Germany to be Established Im- 
mediately upon Termination of the War,’’ this JOURNAL, Vol. 38 (1944), at p. 692; ‘‘ The 
Legal Status of Germany according to the Declaration of Berlin,’’ ibid., Vol. 39 (1945), 
pp. 518 ff. 

? The legality of Doenitz’s succession to Hitler has been questioned. See Laun, loc. 


cit. 


EDITORIAL COMMENT . 301 


the state of war between the United States and the Government of Ger- 
many declared by the joint resolution of Congress approved December 
11, 1941, was terminated on October 19, 1951.2° 


The preamble of the Proclamation, the terms of the Congressional resolution, 
the Congressional reports on it, and the Fresident’s communication to 
Congress on July 9, 1951, proposing such a resolution, throw light upon 
the American interpretation of the situation. 

In regard to the status of the hostilities it is to be noticed that the Con- 
gressional resolution of October 19, 1951, referred to the state of war de- 
elared_by the resolution of Congress of December 11, 1941. Hitler’s Gov- 
ernment had earlier declared war upon the United States. That act may 
have had significance from the international point of view, but apparently ' 
in the resolutions of 1941 and 1951 Congress was dealing with a ‘‘state of 
war’’ from the point of view, not of international law, but of United States 
law. Like the Congressional resolution of July 2, 1921, which ‘‘declared 
at an end”’ the state of war which had been ‘‘declared to exist between the 
Imperial German Government and the United States of America by the 
Joint resolution of Congress approved April 6, 1917,’’** the resolution of 
1951 was designed to function within the orbit of domestic law, and its effect 
upon the relation between the United States and Germany under inter- 
national law was indirect.* The United States by its declaration of 1941 
gave effect within its jurisdiction to war restrictions flowing from inter- 
national law, the common law and legislation, and publicly asserted’ that it 
had the right to use, and intended to use, against Germany the powers which 
international law attributes to a belligerent. It did not necessarily imply 
that Germany was entitled to exercise such powers against it. 

This is suggested not only by the terminology of the resolution and the 
Proclamation, but also by the communiqué of September 19, 1950, released 
by the Foreign Ministers of the United States, the United Kingdom, and 
France after their meeting in New York suggesting that each government 
terminate its war with Germany. This states: 


In the spirit of the new relationship which they wish to establish 
with the Federal Republic, the three Governments have decided, as 
soon as action can be taken in all three zountries in accordance with 
their respective constitutional requirements, to take the necessary steps 
in their domestic legislation to terminate the state of war with Germany. 

This action will not affect the rights and status of the three powers in 
Germany, which rest upon other bases. It will, however, create a 
firmer foundation for the developing structure of peaceful and friendly 


10 Proc, 2950, 16 Fed. Reg. 10¢15; this JOURNAL, Supp., Vol. 46 (1952), p. 12. 

.11 Department of State Bulletin, Vol. 25, No. 629 (July 16, 1951), p. 9; No. 646 
(Nov. 12, 1951), p. 769; U. S. Code, Congressional and Administrative Services, 1951, 
pp. 4049, 4250. 1242 U. S. Stat. 105. 

_ 18 Josef L. Kunz, ‘‘Ending the War with Germany,’’ this JOURNAL, Vol. 46 (1952), 
p. 114. : 
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relationship and will remove disabilities to which German nationals are 
subject. It is hoped that other nations will find it possible to take 
similar action in accordance with their own constitutional practices. 


- There are two interesting differences between the resolution of July 2, 
1921, and that of October 19, 1951. That of 1921 declared the state of war 
“at an end” while that of 1951 asserted that the state of war ‘‘is hereby 
terminated and such termination shall take effect on the date of enactment of 
this resolution.’’ This modified the draft proposed to Congress by the Presi- 
dent which read that the state of war ‘‘shall be terminated and such termina- 
tion shall take effect on such date as the President shall by proclamation des- 
ignate.’’25 Jn 1921 the President did not actually proclaim the end of war 
until November 14, 1921, after the Treaty of Berlin with Germany, signed 
on August 21, 1921, had been ratified by both parties. Although the 
Proclamation declared the war to have ended on July 2, 1921, as asserted 
by the resolution which had in fact been recited in the Treaty of Berlin, | 
the courts and commentators generally held that in international law the 
war did not end until November 11, 1921, the date of exchange of ratifica- 
tions of the Treaty of Berlin,?* 

In the recent case the President proclaimed on October 24, 1951, that 
the war terminated on October 19, 1951, and that while it is the policy 
of the United States ‘‘to bring about the conclusion of a treaty of peace 
with the government of a united anc free Germany,’’ efforts to this end 
“have been frustrated and made impossible for the time being by the policy 
of the Soviet Government.” While it may be that Congress intended by its 
more positive language in 1951 to prevent judicial construction of the kind 
applied to the resolution of 1921, it would seem that Congress is in law 
incapable by itself of terminating the international status established by the 
hostilities. It would still belong to courts and international jurists to de- 
cide, as they did in 1921, what effect can be attributed to the Congressional 
resolution upon the relations between Germany and the United States under 
international law. Help on this can be found in the statement of the three 
Ministers that the rights and status of the three Powers in Germany would 
not be affected by the termination of the state of war they had declared, and 
more specifically in the President’s Proclamation: 


Whereas the rights, privileges, and status of the United States and 
the other occupation powers m Germany, and the rights and privileges 
of the United States and its nationals to which it or they have become 


14 Department of State Bulletin, Vol. 23, No. 587 (Oct. 2, 1950), pp. 530-531. 

15 Ibid., Vol. 25, No. 629 (July 16, 1251), p. 92. 

16 Manley O. Hudson, ‘‘The Duration of the War between the United States and 
Germany,’’ Harvard Law Review, Vol. 39 (1925), pp. 1020, 1045; Arnold v, ‘Ellison 
(1928), 96 Pa. Super. Ct. 118, 124; First National Bank of Pittsburgh v. Anglo- 
Oesterreichische Bank, 37 Fed. (2d) 564, 567; Hackworth, Digest of International Law, 
Vol. 6, pp. 480 ff. 
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entitled as a result of the war, as well as the right to exercise or enforce 
the same, derive from the conquest of Germany and the assumption of 
supreme authority by the Allies and are not affected by the termination 
of the state of war... 


The last part of this statement suggests that Germany was extinguished 
by its unconditional surrender, but the first part expressly recognizes that 
- Germany continues to exist under occupation. A similar contradiction may 
be found in the Allied Declaration of June 5, 1945. After referring to 
‘‘the unconditional surrender of German armed forces’’ and the elimination 
of any German Government, this Declaration declared that the four gov- 
ernments: 


hereby assume suprem?2 authority with respect to Germany, including 
all the powers possessed by the German Government, the High Com- 
mand and any state, municipal, or local government or authority: The 
assumption, for the purposes stated above, of the said authority and 
powers does not effect the annexation of Germany. 


The Declaration then stated that the Allied Governments ‘‘will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being part of German territory.’’ 1” 
That Germany never ceased to exist is. aadicated by the recital in the 
Proclamation of 1951: 


Whereas it has nevertheless been considered desirable to bring the 
existing state of war with Germany to a close and to remove Germany 
from its present enemy status, thus eliminating certain disabilities, af- 
fecting German nationals .. . 


It is believed that these apparent contradictions can be penolved by clear 
recognition of the following distinctions. 

1.-The term ‘‘state of war’’ in the municipal law sense, implying that war 
powers and war legislation are applicable and that enemy agents and 
nationals are under war disabilities, is to be distinguished from the term 
in the international law sense implying. equality of the belligerents in re- 
spect to belligerent powers and neutral obligations. The Congressional 
resolution and the President’s Proclamation of 1951, like the Congressional 
resolution of 1921, affected directly only the state of war of the United States 
in the municipal law sense. They did not direztly affect the status under in- 
ternational law of the hostilities between the United States and Germany. 

2. The term ‘‘state of war’' in the legal sense is to be distinguished from 
war in the material sense implying any large-scale use of armed forces in 
a conflict between political groups. This distinction has been given clear 
judicial recognition.1® While the hostilities of World War II were un- 


17 Department of State Bulletin, Vol. 12, No. 311 (June 10, 1945), p. 1051; The Axis 
in Defeat, p. 63; this JOURNAL, Supp., Vol, 39 (19453, pp. 171, 172. 

18 The Prize Cases (1862) (Nelson, J., dissenting), 2 Black 690; The Three Friends 
(1897), 166 U. 8. 1. 
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doubtedly war in the material sense and were also a state of war in the 
sense of the municipal law of most of the participants, it seems doubtful 
whether a state of war in the sense of international law ever existed between 
Germany and the United Nations. The United States Congress in declaring 
a ‘“‘state of war” against the German Government on December 11, 1941, 
could hardly have intended to recognize that a state of war existed in the 
sense of international law. To have done so might have made the United 
States liable, under the principle of the Alabama Award, for the damages 
suffered by Germany as a result of the destroyer deal, the Lend Lease Act 
and other ‘‘unneutral’’ aid given by the United States Government to the 
Allies. A very different position was asserted by all of Germany’s enemies 
in the Declaration by United Nations of January 1, 1942.19 This declara- 
tion asserted, it is true, that the signatory governments were ‘‘at war’’ with 
“‘members of the Tripartite Pact and its adherents,’’ but this must have 
meant ‘‘war’’ in the material sense or ‘‘war’’ in the sense of the municipal 
law of each, because the declaration further characterized the hostilities as a 
‘struggle against savage and brutal forces seeking to subjugate the world’’ 
and a ‘‘struggle for victory over Hitlerism,’’ hardly compatible with recog- 
nition of the jural equality of Germany as a lawful belligerent. 

This implied rather that other states were not under neutral obligations 
toward Germany, that war declarations in the name of Germany by the 
Hitler Government were not lawful acts of state, and that the individuals 
charged with offenses against the law of nations in pursuance of those 
declarations could not claim immunity on the ground of ‘‘act of state.’’ 
The hostilities thus constituted in international law, not a ‘‘state of war’’ 
but a state of aggression on one side and of defense on the other, a situation 
which had become possible in international law only with the general ac- 
ceptance of anti-war obligations by members of the community of nations. 
The essence of this situation seems to be that the aggressor acquires no 
belligerent powers as a result of his illegal act, whereas the defender enjoys 
all the normal powers of a lawful belligerent. As a result, non-participating 
states are bound by the usual neutral obligations toward the defender but 
not toward the aggressor.”° 

The. situation has some analogy to that of insurgency, in that the in- 
surgents, though traitors under the law of their country and not lawful 
belligerents under international law, are entitled to benefit by the rules of 
‘war of a humanitarian character in the conduct of hostilities. Third states 
are, however, under no neutral obligations toward the insurgents, whereas 


19 U, 8. Executive Agreement Series, No. 236; this JOURNAL, Supp., Vol. 36 (1942), 


p. 191. 

20 Harvard Research in International Law, Draft Convention on Aggression (Jessup, 
Reporter), this JOURNAL, Supp., Vol. 33 (1939), pp. 823 ff.; Q. Wright, ‘‘The Concept of 
Aggression in International Law,’’ this JOURNAL, Vol. 29 (1935), pp. 373 ff.; above, 


notes 2, 3, 6. 


EDITORIAL COMMENT 305 


they are under such obligations toward the parent state.?! Aggressors are, 
it is true, offenders against the community of nations rather than against a 
particular state, but like insurgents they are not lawful belligerents and are 
entitled to benefit only by the rules of war of a humanitarian character. 
These principles were in fact applied during the hostilities. Germany was 
denied the powers of a lawful occupant to transfer certain titles to prop- 
erty,?? but at the same time it was recognized that rules with reference to 
prisoners of war and the-conduct of military operations applied equally to 
both sides. 

3. The status n a ‘‘military occupant’? is to be distare from that 
of a ‘‘conqueror.’’ The surrender instruments and particularly the Decla- 
ration of June 5, 1945, made it clear that the four Allied: Powers did not 
regard their status as that of an occupant but as that of a conqueror exer- 
cising all the powers of sovereignty, but only for a limited time.?® While 
exercising these powers they were competent to bind Germany in the same 
way that a general de facto government can bind the state.2* The explicit 
renunciation of the annexation of Germany, even though the latter was 
conquered, was not intended to limit the powers which could be exercised 
during the period of oceupation. This situation therefore had some re- 
semblance to that of the United States in Cuba from 1899 to 1903.5 It 
exercised all powers of government but was committed to withdraw under 
the self-denying ordinance of April 20, 1898. 

The situation also has some resemblance to that which existed in the 
United States after the Civil War. At this time there were conflicting 
theories of the status of tae South. Presidents Lincoln and Johnson wished 


21G, @. Wilson, ‘‘Insurgeney,’’ U. S. Naval War College, 1900; International Law 
(8rd ed., St. Paul, 1939), pp. 38 ff., 255. 

22 Inter-Allied Declaration against Acts of Dispossession Committed in Territories 
under Enemy Occupation or Control, Cmd. 6418 (London, H. M. Stationery Office, 1948) ; 
Council on Foreign Relations, The Postwar Settlement cf Property Rights (New York, 
1945), pp. 46 f., 62 ff.; Q. Wright, ‘‘War Claims: What of the Future?’’, Law and Con- 
temporary Problems, Summer, 1951, pp. 546 ff. 

23 The ‘‘Unconditional Surrender’? of Germany, called for at the Casablanca Con-` 
ference of January, 1943, was considered to result in the ‘‘conqtest’’ or ‘‘debellatio’’ 
of Germany, permitting ‘‘subjugation’’ by the conquerors through a declaration of 
‘Cannexation’’ or, if they preferred, as they did, an exercise of sovereign authority for a 
limited time. See Curtis C. Shears, ‘‘Some Legal Implications of Unconditional Sur- 
render,’’ Proceedings, American Society of International Law, 1945, pp. 44 ff. 

24 Great Britain v. Costa Rica (Tinoco Arbitration), this JOURNAL, Vol. 18 (1924), 
pp. 182-187. See also Hopkis (U. S.) v. Mexico (1928), Report of Commission, 1927, 
pp. 42, 50. 

25 Neeley v. Henkel (1901), 190 U. S. 109, 120; Kelsen, in his JOURNAL, Vol. 39 
(1945), p. 522. The situation may also be compared to that of Egypt under British 
occupation from 1882 to 1919 and to that of Mandated and Trust Territories. See 
Q. Wright, this JOURNAL, Vol. 41 (1947), p. 50; Mandates under the League of Nations 
(Chicago, 1930), pp. 327 ff. 
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to ‘‘bind up the wounds’’ and permit the defeated Southern States to revert 
to their prewar position as soon as order could be restored. There was, 
however, the opposing theory of Thaddeus Stevens and other radicals in 
Congress which regarded the South as ‘‘conquered soil’’ and wished to 
establish military government over it for along time. The Supreme Court 
eventually adopted a compromise theory, holding that the Constitution in- 
tended ‘‘an indestructible union composed of indestructible states’’; that — 
the Southern States never ceased to exist; that the hostilities were not 
against them as such but against governments engaged in rebellion against 
the United States; and that such rebellion having been suppressed by tem- 
porary occupation, the States, on accepting the Amendments to the Constitu- 
tion, should be free to establish governments that could function for them 
in the normal way.”* It is true that in international law the Civil War 
constituted a ‘‘state of war’’ by virtue of the recognition of the belligereney 
of the South by Great Britain and other states. The Civil War is analo- 
gous to the present situation, however, in its constitutional rather than its 
international character. From the American constitutional point of view 
the Civil War was a rebellion against the Constitution and thus resembled 
the second World War which arose from the Nazi rebellion against the 
obligations of international law outlawing aggression. While the Civil 
War was ‘‘rebellion’’ under United States law, but ‘‘war’’ under interna- 
tional law, World War II was ‘‘war’’ under United States law but ‘‘aggres- 
sion’’ under international law. 

The question has been raised whether international law permits the 
temporary exercise of sovereign power in conquered territories. If there 
had been a lawful state of war between Germany and the United Nations, 
assumption by the latter of full governmental power in Germany would 
have been justified under customary international law by the theory of 
‘completed conquest’’ or ‘‘subjugation,’’ except insofar as they may have 
been bound by conflicting commitments such, for instance, as are to be- 
found in the Atlantic Charter. A military occupant, once its occupation 
has ceased to be precarious, is free to declare the annexation of the territory, 
and this declaration becomes effective if generally recognized by the states 
of the world.” It would appear, however, that if conditions justify perma- 
nent annexation, they also justify the lesser step of déclaring the temporary 
exercise of full sovereign power until announced policies are achieved. 
This is what the principal United Nations did in their Declaration of June 
5, 1945, and their act was generally recognized. In consideration of ‘the 
obligations of the Kellogg-Briand Pact and of their self-denying ordinances 
in the Atlantic Charter and other instruments, they renounced any intention 


26 Texas v. White (1869), 7 Wall. 700; W. A. Dunning, Essays on the Civil War and 
Reconstruction (New York, 1931), pp. 11 ff.; Q. Wright, A Study of War, p. 914. 

27 Ernst H. Feilchenfeld, The International Economic Law of Belligerent Occupation 
(Washington, 1942), pars. 44, 45, 324, 326. 
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of annexing Germany. It may be doubted, however, whether they observed 
all of these restrictions, especially in permitting the annexation of some 
German territories, both in the east and the west. 

Since the policy of exercismg full powers of sovereignty in Germany 
would have been permissible under international law, if Germany had been 
a lawful belligerent, there would seem tə be an even stronger case for 
pursuing that policy, if Germany is regarded as an aggressor. The un- 
lawful aggression of Germany and the criminal action of leaders of the 
German Government, imposed a responsibility upon the United Nations to 
take measures to vindicate international law. And this responsibility could 
hardly be discharged without assuming for a time full powers of sovereignty. 

4. International law distinguishes betwe2n a government and the state it 
governs. ‘This distinction makes it clear that the extinction of the Nazi 
Government and the temporary absence of any German Government did not 

“necessarily mean that Germany as a state ceased to exist. States have 
frequently survived protracted periods of non-government, civil war, 
anarchy and hostile oceupation. It has been noted that the American 
declaration of a state of war on December 11, 1941, and the Proclamation 
of the termination of that state of war in 1951 both referred to ‘‘the 
Government of Germany.’’ This may have been intended to assist in a 
propaganda denominating the Nazis and not Germany as the enemy. In 
the President’s Proclamation the term ‘‘Germany’’ as distinguished from 
the Government of Germany does occur in the paragraph of the preamble 
which asserts that it is ‘‘desirable to bring the existing state of war with 
Germany to a close and to remove Germany from its present enemy status, 
thus eliminating certain disabilities affecting German nationals.” This 
seems to imply that under American municipal law Germany, and not merely | 
the German Government, was in a state of war with the United States. 

Does the ‘‘Government, of Germany’’ with whom the state of war was 
terminated on October 19, 1951, refer only. to the government of the territory 
now controlled by the Federal Republic or does it refer to the government of 
the whole of Germany? The latter might be suggested by reading the entire 
phrase which terminated ‘‘the state of war between the United States and 
the Government of Germany declared by the joint resolution of Congress 
approved December 11, 1941.” The government against which war was 
declared then ruled the whole of Germany. There is perhaps an implication 
that the Federal Repuklic is its lawful successor and is therefore entitled 
to govern thé whole of Germany. The statement of the Foreign Ministers 
of September, 1950, also carried this suggestion. 

5. The legislative effect of an act in municipal law must be distinguished 
from the influence which the same act may have in contributing to the 
general recognition of a new situation in international law. While the 

. termination of the state of war with the Government of Germany as an- 
nounced by the President’s Proclamation had, and was apparently intended 
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to have, a primary effect in the municipal law of the United States, yet it 
doubtless had an indirect effect in international law. It manifested the 
intention of the United States to restore peace with Germany. The accom- 
plishment of that intention would doubtless require, in the absence of a 
general treaty, general recognition of the new situation by the members 
of the community of nations.” Such general recognition could doubtless 
restore Germany as a functioning member of the community of nations in a 
state of peace, whether the hostilities were to be regarded as a lawful state 
of war or as unlawful aggression. In this sense the President’s Proclama- 
tion can be considered recognition by the United States that peace has been 
restored. The accumulation of such recognitions would, when sufficient, 
establish the new status in international law. It appears that more than 
80 states have now terminated their states of war with Germany—most of 
the states with significant relations with Germany outside of the Soviet 
Bloc. Many of these states have i the Federal Republic as the 
Government of Germany. 

It would appear that the time is oe when, by reason of general 
recognition, it can be said that in international law the Federal Republic 
is the Government of Germany and that Germany is at peace with the world. 


Quincy WRIGHT 


THE STATUS OF THE HOLY SEE IN INTERNATIONAL LAW 


The protests in the United States against the nomination by the President 
of an American Ambassador to the Vatican reveal an astonishing lack of 
knowledge and understanding of the legal problem of the status of the Holy 


` "See in international law. Even in the professional literature on inter- 


national law in English this problem is either neglected * or very briefly ? 


28 Q. Wright, ‘‘Some Thoughts on Recognition,’? this JOURNAL, Vol. 44 (1950), pp. 


i" 548 ff. 


1 Thus in two leading treatises: William Edward Hall (7th ed., Oxford, 1917), and 
T. J. Lawrence (7th ed., London, 1925). 

2 Even Charles G. Fenwick’s ‘‘International Law’? (8rd ed., New York, 1948) discusses 
the problem briefly, only in relation to the City of the Vatican (pp. 124-125); and the 
full discussion in Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th èd., 
1948, pp. 226-230), is not wholly free from ambiguous statements. Horace F, Cumbo’s 
study, ‘‘The Holy See and International Law,’’ The International Law Quarterly 
(London), Vol. II (1948), pp. 603-620, although written with the express purpose of 
clarifying controversial issues, defends the untenable thesis that the Papal State did 
not come to an end in 1870 and that, therefore, the state of the City of the Vatican is 
not a new state. He follows in that respect D’Avack, Chiesa, Santa Sede e Città del 
Vaticano (Florence, 1937). The brief statements are correct in A. P. Sereni, The Italian 
Conception of International Law (New York, 1943), and Alf Ross, A Textbook of 
International Law (London, 1947), pp. 103-104. 
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and sometimes inaccurately handled; the same is true in some German 
treatises.* On the other hand, there are full and correct discussions in 
French, Italian and German studies written before 1929 or after.* 

Most of the erroneous treatments of this problem follow about this line: 
Until 1870 the Pope was the sovereign of the Papal State, a normal person 
in international law. Since the Lateran Treaty of February 11, 1929, the 
Pope is again the sovereign of the State of the City of the Vatican (Stato 
della Citta del Vaticano). But between 1870 and 1929 there was no Papal 
State, hence no international personality. This line of reasoning, wholly 
untenable in the light of the practice of states, stems mostly from the pseudo- 
positivistic prejudice that only sovereign states can be persons in inter- 
national law. But the Holy See was always a subject of general inter- 
national law. Modern developments show, for instance, international or- 
ganizations, which certainly are not states, as persons in international law. 

` To understand the problem correctly, we must start with a historical +` 
consideration. During the European Middle Ages the Holy See was the 
spiritual leader of the communitas Christiana of Europe. Our modern in- 
ternational community dev2loped historically by way of decentralization of 
the medieval Christian community of Europe. Historically, the original 
members of our internaticnal community were only the Christian states 
of Europe and the Holy See. It is this historical development which ex- 
plains the unique position in international law of the Holy See as the 
Supreme Head of the Catholic Church.’ 


3 See, e.g, F. v. Liszt, Das Völkerrecht (12th eé., Berlin, 1925), pp. 92-94; Ernst ^ 
Vanselow, Völkerrecht (Berlin, 1331). 

4 See P. Fauchille, Traité de Droit International Public, Vol. I, 1st Part (Paris, 1922), 
pp. 727-756; R. Knubben, Die Subjekte des Vélkerrechts (Stuttgart, 1928), pp. 427-438; 
G. Diena, Diritto Internazionale “3rd ed., Milan, 1930), pp. 195-216; A. Hold-Ferneck, 
Lehrbuch des Vélkerrechts, Vol. I (Leipzig, 1930), po. 238-246; K. Strupp, Eléments du 
Droit International Public, Vol. I (Paris, 1930), pp. 44-49; P. Fedozzi, Corso di Diritto 
Internazionale (Milan, 1931), pp. 137-153. In all these works, as well as in Oppenheim- 
Lauterpacht, op. cit., there are large bibliographies. The best, although a brief, dis- 
cussion is now to be found in A. Verdross, Völkerrecht (Vienna, 1950), pp. 205-207, 
211-213. ; 

5 That is why the recent attemot by an Austrian writer (Brandweiner) to treat rela- 
tions between Protestant churches in different countries as falling under international 
law, is legally untenable, because of being in contradiction with the practice of states. 
That is why the argument that American diplomatic relations could not be given to all 
churches, is not to the point. Is is as if one would oppose American diplomatic relations 
with the new Kingdom of Libya, because they could not be given to the Arab communities 
of Algeria, Tunisia and Moroccc. i : 


g 
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The Holy See ° is, therefore, a permanent" subject of general ° customary 
international law vis-à-vis all states, Catholic or not. That does not mean 
that the Holy See has the same international status as a sovereign state.° 

ayy But the Holy See has, under general international law, the capacity to con- 
clude agreements with states (concordats). The Holy See can also conclude 
normal international treaties, formerly on behalf of the Papal State, now 
on behalf of the State of the City of the Vatican, but also in its own 
capacity.2° Although the juridical nature of the concordats is a con- 
troversial question, they are not only expressly recognized as international 
treaties by a number of states, but they have all the characteristics of an 
international treaty: They are concluded on the basis of full equality. This 
sovereignty and independence of the Holy See is not only based on Canon 
Law,” but on general customary international law, on the practice of states. 
The recognition of this sovereignty by the Italian municipal Law of 
Guarantee of May 13, 1871, and by the international Lateran Treaty of 1929 . 
is purely declaratory in nature. Concordats are negotiated and signed like 
any international treaty. They need ratification. They can be modified 
only by common consent. Their norms become binding on individuals 
only by their transformation into municipal law. As the Holy See is a 
person in general international law, its capacity to conclude concordats is 
by no means restricted to Catholie states.” 

The Holy See has the active and passive right of legation-under general 
international law, not restricted to Catholic states. The Protocol of Vienna 
of March 19, 1815, puts Papal nuncios into the rank of ambassadors under 
general international law. The Vienna Protocol also provides that ‘‘the 
present regulations shall not cause any innovation with regard to the 
representatives of the Pope,’’ to whom Catholic states grant the privilege 
of being the Dean of the Diplomatie Corps. These norms are binding on all 


6 Not the Catholic Church as such; not the Pope. The relation between the concepts 
of the Holy See and of the Pope are analogous to the relation in British constitutional 
law between the concepts of the Crown and of the King. 

T Contrary, e.g., to insurgents, recognized as a belligerent party. 

8 Contrary, e.g., to the Sovereign Maltese Order which is only a person in particular 
international law. The status of its representatives is not based on general international 
law but only on recognition by the receiving states. 

® See, as to the international personality of international organizations, the statement 
of the International Court of Justice in its Advisory Opinion of April 9, 1949 (Reports 
of Judgments, Advisory Opinions and Orders, 1949, p. 179). 

10 The Lateran Treaty of 1929 is a normal international.treaty. Recently the Holy See 
signed and ratified the four new Geneva Conventions of 1949. 

11‘* Romanus Pontifex ... habet supremam et plenam potestatem jurisdictionis in 
universam Ecclesiam. Haec “potestas est... a quavis humana auctoritate independens.’’ 
(Codex Juris Canonici, Canon 218, pp. 1, 2.) 

12 Between 1920 and 1930 nine concordats were concluded with states, including Latvia 
and Prussia. 
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the states, Catholic or not.!3 Cardinals, on the other hand, are not 
diplomatic agents of the Holy See.1* 

Prior to 1870, there were two subjects of international law: The Papal ; 
` State and the Holy See. The Pope constituted in his person a personal 
union of two different organs, the highest organs of two different subjects 
of international law. Even prior to 1870, the more important of these two 
subjects was the Holy See. It is clear that Catholic states granted the 
privilege of deanship to the Papal nuncios not because of the political 
importance of the Papal State, but because of the supreme spiritual 
sovereignty of the Holy See. 

Of these two persons in international law the one, the Papal State, un- 
doubtedly came to an end, under the rules cf general international law, by 
Italian conquest and subjugation in 1870. But the Holy See remained, as 
always, a subject of general international law also in the period between’ 
1870 and 1929. That this is so, is fully proved by the practice of states. 
_ The Holy See continuec to conclude concordats and continued, with the 

consent of a majority of states, to exercise the active and passive right of 
legation. The legal position of its diplomatic agents—as the continuance 
of the Vienna Protocol also during this period proves—remained based on 
general international law, not on the Italian Law of Guarantee, a municipal 
law, but enacted under an international duty incumbent upon Italy. 
Hence, the confiscation by Italy in 1917 of the Palazzo Venezia, house of 
the Austro-Hungarian Ambassador to the Vatican,-constituted a violation 
of international law. 

It is interesting to note that after the first World War more states estab- 
lished diplomatic relations with the Vatican than prior to 1914. The states 
did so because they recognized that the Vatican is a unique diplomatic 
observation point. In 1930 about thirty states were diplomatically rep- ` 
resented at the Vatican and the Vatican in about forty states. Among the 
states represented during this century at the Vatican were not only Catholic 


13 This is. fully recognized by this country. Sze Secretary of State Fish to Mr. 
Cushing, Minister to Spain (Moore, Digest of International Law, Vol. I, p. 39), and 
Acting Secretary of State-Adee to the American Minister to Costa Rica, April 29, 1908 
(Hackworth, Digest of International Law, Vol. IV, p. 636). 

14 A spokesman for the American Jewish Congress stated that.‘‘a Vatican Ambassador 
might become a disservice to the Roman Catholics in that the ‘princes‘of the church’ 
might be considered agents of another country and thus have to régister as alien agents, 2: 
This remark is rather strange, since the leaders of American Zionism themselves warned 
that, after the independence of Israel, they must b2 careful not to become alien agents. 
The view is, furthermore, wholly untenable. ‘‘Cerdinals,’’ wrote Secretary of State 
Hughes to Mr. Cunliffe-Owen an April 21, 1924, ‘‘are not accredited to this Government, 
and have no official status before this Government. They are merely officers of a church.” ` 
(Hackworth, op. cit, Vol. IV, p. 637.) _ 

15 í Le Vatican est en effet le point de WVunivers d’où Von peut le mieux observer 
- ensemble des évènements politiques mondiaus.” (Fauchille, op. cit, p. 742.) 
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states, including states where the constitutional law of separation of state 
and Church prevails, as, e.g., in France, but Protestant states, such as 
Germany, Holland, Great Britain, and Switzerland, and Greek Orthodox 
states, such as Czarist Russia, Montenegro, Bulgaria, Rumania, Greece, and 
Yugoslavia. Heads of Protestant states paid visits to the Holy See: Ed- 
ward VII, in 1903, Woodrow Wilson in 1919. 

The Cardinal-Secretary of State of the Vatican exercises the functions of 
a Foreign Minister. In many other respects the status of the Holy See as a 
person in general international law was also clearly demonstrated in the 
period 1870-1929. Pope Leo XIII acted as a-mediator in the Carolina | 
Islands dispute between Germany and Spain.“© The same Pope acted in . 
1895 as arbiter in a border conflict between Haiti and Santo Domingo. ` 
In 1898 Orthodox Russia sent her project for the Hague Peace Conference 
to the Holy See and solicited its support. The exclusion of the Holy See 
from the Hague Peace Conferences was due to the request by Italy, just 
as Italy in the London Treaty of 1915 made it a condition of her joining 
Great Britain and France in the first World War that the Holy See would ` 
not be invited to the Peace Conference. Italy also opposed the Holy See as ° 
a Member of the League of Nations; but the German project for a League of 
Nations of 1919 provided expressly that the Holy See could become a 
member. During the first World War its own flag was conceded to the Holy 
See and the vessel flying this flag declared to be neutral and assimilated to a 
state-vessel. After the first World War new states or governments applied 
for recognition by the Holy See; such recognition was, for instance, granted 
to Poland and Estonia. 

The Lateran Treaty had the object of liquidating once for all the ‘‘Roman 
Question” and bringing about a reconciliation between the Holy See and 
Italy," but it in no way created or changed the international position of 
the Holy See.® The treaty concluded between the Holy See and Italy 
presupposes the international personality of the Holy See. Italian recogni- 
tion, in Article 2, of the sovereignty of the Holy See, and, in Article 12, 
` of the active and passive right of legation under the norms of general inter- 
national law, is purely declaratory. 

The Lateran Treaty created, furthermore the state of the City of the 
Vatican as a new state,’ for which Italy makes a cession of territory. The 


16 See Coella, La Conferencia de Berlin y la cuestión de las Carolinas (1885); P. de 
Andrade, Historia del conflicto delas Carolinas (1886) ; Selosse, L’affaire des Carolinea 
(1886). 

17 Del Giudice, La questione Romana e i rapporti fra Stato e Chiesa fino alla Con- 
ciliagione (Rome, 1948). 

18 It is, therefore, not correct, as Oppenheim-Lauterpacht (op. cit., p. 228) states, that 
‘<the hitherto controversial international position of the Holy See was clarified as a result 
of the Treaty.” 

_ 18 The contrary position of D’Avack and Cumbo. is legally untenable. 
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treaty, correctly speaking, did not create this state, but laid down only the 
-necessary presuppositions. This state of the City of the Vatican is a state, 
a subject-of international law, different from the Holy See. It has become 
a member of the Universal Postal Union. But it is not a sovereign state. 
As all writers correctly state, ‘‘its activities are totally different from those 
inherent in national States.’’24 Its constitution is not autonomous, but 
derived from the Holy See.2? It is a vassal state of the Holy See. 

During the second World War the Protestant Occupying Powers of Italy 
—Great Britain and the United States—were bound under international 
law to observe the neutrality of the state of the City of the Vatican and to 
grant free correspondence between the Holy See and all states, including 
those with which the Occupying Powers were at war.”* In Article 24 of the 
Lateran Treaty the Holy See makes a unilateral statement that it will remain 
aloof from the temporal competitions of states and from congresses convoked 
for such purposes, except that the contending parties by common consent 
may appeal to its mission cf peace. The Holy See reserves in any event the 
right. to exercise its moral spiritual influencé. In this sense the Popes 
appealed to all belligerents during the two World Wars. In his Christmas 
address, 1951, the Pope declared that the Holy See cannot remain neutral 
between right and wrong, but, on the other hand, can never consider 
political conflicts on purely political lines, but always .‘‘sub specie 
aeternitatis.” 

The Holy See, certainly, is not eligible to be a Member of the United 

` Nations because, under Article 4 of the Charter, admission is only open to 
“States.” The City of the Vatican would not be admitted because of its 
exiguity, just as the sovereign Principality of Liechtenstein was not ad- 
mitted to the League of Nations. But the Holy See may participate in 
some activities of the United Nations, just as Papal delegates participated 
in the League of Nations meetings concerning calendar reform.” The Holy 
See can, of course, be chosen as a mediator or arbiter, and can be invited to 
international conferences. Recently the Holy See was invited to and 
participated in the diplomatic conference hald at Geneva in 1949. It signed 
and ratified and is a contracting party to the four new Geneva Conventions 
of 1949, At this conference, nearly all the states, including the Soviet 
States, were represented; none objected to the invitation and participation 
of the Holy See. 


20 The statement in Oppenheim-Lauterpacht (ov. cit., p. 229) is therefore incorrect: 
‘*The Lateran Treaty marks thé resumption of the formal membership, interrupted in 
1871, of the Holy See in the Society of States.’’ 

21 Oppenheim-Lauterpacht, op. cit., p. 280. 22 Verdross, op. cit., pp. 87-88. 

23 See Roberto Ago, Occupazione bellica dell’ Italia e Trattato Lateranense (1946). 

24 Text in the New York Times, Dec. 25, 1951, p. 4. 

25 G, P. Cansacchi, Il Papa e la Società delle Noziont (Turin, 1929). 
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Whether to send an American Ambassador to the Holy See,” is, under 
international law, a political question. The political arguments so to do, 
given by the President, are, as this discussion shows, very strong and the 
attempted refutation is in contradiction with the practice of states. But if 
this decision is made in an affirmative sense, this country merely enters into 
diplomatic relations with a subject of general international law. Such 
diplomatic relations—as the examples of Great Britain, Holland, other 
Protestant, Orthodox, and Islamic * states show—constitute, of course, no 
privilege for one or discrimination against other churches. 


Joser L, Kunz 


26 Not to the Pope; not to the state of the City of the Vatican. The phrase ‘‘ American 
Ambassador to the Vatican’? is merely a diplomatic one, just as we speak of the envoy to 
Great Britain as ‘‘the Ambassador to the Court of St. James,’’ or as French or Austro- 
Hungarian foreign policy was diplomatically referred to as the foreign policy of the 
tí Quai d’Orsay’’ or of the ‘‘ Ballhausplatz.’? 

27 E.g., at this time Egypt and Indonesia, At the end of 1951 forty-three states— 
the majority of states—were diplomatically represented at the Vatican. 
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46th ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law is holding its 46th Annual 
Meeting from April 24 tc April 26, 1952, az the Hotel Washington in Wash- 
ington, D. C. The general theme of the meeting is ‘‘International Law as 
a Force in the World.’’ Under this title a number of interesting subjects 
for papers and discussion have been placed on the program. 

The meeting opens on Thursday evening, April 24, with an address by 
Judge Manley O. Hudson, President of the Society. Secretary of State 
Dean Acheson, has accepted an invitation to appear as the principal guest 
speaker on the program for that evening. Mr. Justice Jackson of the 
United States Supreme Court will also speak. 

The sessions on Friday, April 25, are planned to consist of the delivery 
of several prepared papers on selected subjects, followed by comments from 
discussion leaders and from the floor. 

On Friday morning, the session will be devoted to various aspects of 
treaty problems. ‘‘Reservations to Multipartite Conventions’? will be dis- 
cussed by William Cox of the Legal Department of the United Nations. 
Assistant Secretary of State John Allison will speak on the Japanese 
Peace Treaty and the related Security Pacts, and Professor Quincy Wright 
of the University of Chicago will discuss ‘Congress and the Treaty-Making 
Power.” 

On Friday afternoon, the general topie will be Emerging Concepts of 
- International Law.’’ Under this subject, Dean Philip Thayer of the School 
for Advanced International Studies of Johns Hopkins University will de- 
- liver a paper on ‘‘Concepis of International Law among New States,’ ’ and 
Dr. Louis B. Sohn of Harvard University Law School will speak on ‘‘The 
Impact of the United Nations on International Law.’ Professor Willard 
B. Cowles of the University of Nebraska Law School will discuss ‘‘The 
Impact of International Law on the Individual,” and the Honorable Wil- 
liam §. Culbertson, former United States Ambassador to his, will speak on 
‘<The Expansion of the Concept of Sover2ign Immunity.’’ 

On Friday evening, the building of a European Federation will be the 
general topic for disetssion. Representative John Vorys of! Ohio will 
speak on “The United States and the European Federation.” | Dr. Hans 
Morgenthau of the University of Chicago will discuss the Schuman Plan 
and the Federation. Mr. Frank C. Nash, Assistant to the Secretary of 
Defense for International Security Affairs, will discuss the; European 
Army and state sovereignty. A paper will also be delivered ön the North 
Atlantic Treaty Organization and the European Federation. | 
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Saturday morning, April 26, will be devoted to a continuation of general 
discussion from the floor of the previous papers. At the conclusion of the 
general discussion, the business meeting of the Society will be held, at 
which time officers will be elected, including a successor to President Hud- 
son, whose term expires this year. 

The annual meeting will conclude as usual with the banquet on Saturday 
evening, April 26. The new president of the Society will preside. Guest 
speakers will be the Honorable P. C. Spender, Ambassador of Australia, 
Senator John Sparkman of Alabama, and Dr. Ivan Kerno, Assistant Benne: 
tary General of the United Nations for Legal Affairs. ` 

- E. H. F. 


THE CHARTER OF THE ORGANIZATION OF AMERICAN 
STATES ENTERS INTO FORCE: 


It is a high tribute to the solidarity at present existing among the 
American States that the formal entry into force of the Bogotá Charter 
should have come about with so little public notice being given to it. A 
formal ceremony was held on December 18, 1951, to mark the deposit of 
the ratification of the fourteenth state, but when it was over, the Union 
~ of American Republics was succeeded by the Organization of American 
States without the slightest jar in the administrative machinery. That 
was due, as is well known, to the fact that the Conference at Bogota had 
adopted a resolution that, pending the entry into force of the Charter by 
deposit of the ratifications of two-thirds of the signatory states, the pro- 
visions of ‘the Charter should go into practical effect and the organs of the 
existing Union should call themselves by the names they were to have when | 
the Charter acquired legal force. 

For more than three years the Pan American system functioned pre- 
cisely as if what was being done was done under the obligation of a treaty 
rather than in fulfillment of a resolution. So complete was the unity of ` 
purpose and of co-operation that the entry into force of the Charter might 
have been delayed still longer without any noticeable effect. As for the 
remaining states which have not as yet ratified the Charter, no change 
in their status can be observed, and it is a reasonable conclusion that in 
respect to them the provisions of the Bogotá resolution are still in effect. 
At any rate there is nothing to suggest that their rights and obligations as 
members of the Council of the Organization are any different from those of 
the states which are formally bound by the Charter. 

It is of interest to note that the United States was the only state among 
‘the fourteen which, at the date of its entry into force, had ratified the 
Charter with a reservation.? Following its traditional practice, the Pan 
American Union, as General Secretariat of the Organization, submitted the 


1 For text, see Supplement to this JOURNAL, below, p. 43. 
2 As of date of going to press there were 15 ratifications, 
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reservation to the other signatory states in order to find whether they ac- 
cepted it or not. Inasmuch as the reservation did not in any way limit 
or restrict the obligations of the Charter in respect to the United States 
but related merely to the domestic conditions under which the provisions 
of the Charter would be carried out, the United States might have been 
justified in proceeding to deposit its ratification whether the other signa- 
tories accepted or not. As a matter of fact they accepted it unanimously. 
The reservation reads as follows: 


That the Senate give its advice and consent to ratification of the 
Charter with the reservation that none cf its provisions shall be con-, 
sidered as enlarging the powers of the Federal Government of the 
United States or limiting the powers of the several States of the Federal 
Union with respect to any matters recognized under the Constitution as 
being within the reservec powers of the several States. 


The reservation met the objection raised in the Committee on Foreign 
Relations that some of the broad provisions of the Charter by which the 
member states agree to co-operate for the promotion of economic, social and 
cultural ends might be taken to imply specifie obligations to that effect, 
- which would not only be a heavier burden than it was at all practical to as-' 
sume, but which would have the effect of conferring upon the Federal Gov- 
ernment powers recognized by the Constitution to belong to the separate 
States. Whether or not there was sufficient ground for believing that the 
treaty called for the assumpticn of such obligations, it was thought advisable 
to forestall any possibility cf such an interpretation of it. The Fujii de- 
cision was a warning of what might happen, if no provision was made 
against it. Happily it may be added, the Latin Americans read the reser- 
vation in its true light. 

C. Q. Fenwick 


OPINION OF THE INTER-AMERICAN JURIDICAL COMMITTEE 
ON REVISION OF THE BUSTAMANTE CODE 


Under a resolution of the Inter-American Council of Jurists, a select 
committee consisting of Francisco Campos, José Rada, F. A. Ursúa and 
Juan Bonastre has rendered an opinion as to the possibility of revising the 
Bustamante Code or Code of Private International Law in the light of the 
Restatement of the Law of Conflict of Laws of the American Law Institute 
and the Montevideo Treaties of 1888-89 and 1939-40.1 

The opinion represents a frank appraisal of the legal situation in the 
American Republics as to whether necessary changes in the Code should 
or could be made ‘‘so that it will be acceptable to the countries that have not 
ratified it up to this time.” The opinion concludes that any plan for 


1 Opinion on the Possibility of Revision of the Bustamante Code or Code of Private 
International Law (Department >f International Law and Organization, Pan American 


Union, Washington, D. C., May, 1951). 
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making the three codifications uniform is an impossible task, although the 
language of the resolution seems to imply that this was to be part of the 
‘proposed study. The opinion analyzes the scope of the Bustamante Code 
adopted by fifteen Latin-American countries and compares it with the un- 
official but authoritative Restatement of the general common law of the 
United States in regard to the conflict of laws. The Montevideo treaties 
were signed but not generally ratified, and the signatory states were there- 
fore able also to sign and ratify the Bustamante Code. This Code, although 
adopted in the form of a convention signed at the Sixth International Con- 
ference of American States at Havana in 1928, was accompanied by many 
reservations and is far from having the general force of law even in the 
ratifying countries. ; 

It is clear that we have here not three codifications of a binding character 
but bodies of rules based upon precedents long established by judicial and 
legislative pronouncement and synthesized by highly qualified experts in 
the respective jurisdictions in which the rules were intended to have force. 
As the opinion correctly states: ‘‘They are faithfully representative of the 
uniformity—as far as it exists—as well as of the discrepancies of local 
juridical principles.’ The opinion also points out that the differences in 
the three documents are the result of ‘‘the instinct to preserve the social 
organism and ‘its peculiar characteristics’ in the various countries. We 
can better understand this view when we realize that the Code of Private 
International Law (Bustamante Code) covers a much broader field than . 
that of the conflict of laws in Anglo-American jurisdictions. Thus it con- 
tains provisions relating to the status of aliens, nationality, extradition and . 
jurisdiction over crimes committed abroad. AI these subjects would be ` 
considered within the field of publie law in the United States. They are 
expressly and intentionally omitted from the Restatement. 

There is certainly no lack of good will and earnest effort among our Latin- 
American colleagues to effect some rapprochement between their systems and 
ours. This was manifested at the Havana Conference of the American. 
States in 1928, and again in the present report. The United States dele- 
gate at Havana indicated that after earefully studying the Code, the United 
States might be able later to accept at least some portion. The present 
opinion draws attention to the general opposition of the legal profession in 
the United States to the incorporation of principles of private international 
law within a rigid code. It quotes a comment of the present writer to the 
effect that the opportunity to carry out the intention expressed by our 
delegate at Havana seems to have passed with the final adoption of the 
Restatement by the American Law Institute. The opinion frankly admits 
the futility of arriving at a common basis through changes in the Busta- 
mante Code, not because of the juridical substance of the Code, or of the 
- Restatement or the treaties, ‘‘but in their lack of agreement with the na- 
tional legislation which the States are endeavoring to preserve.” . 
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Perhaps it would have been slightly outside the mandate of the Com- 
mittee, but in view of the negative result reached, one would have welcomed 
a suggestion that the Inter-American Council of Jurists might very 
profitably enter upon specific topics where co-operation within the American 
Republics ds possible. A fruitful beginning could be made through inter- 
national judicial co-operation in the proof of foreign law, as well as in 
commissions to take testimony abroad for use in proceedings before local 
tribunals. The American Society of International Law at its annual meet- 
ing on April 28, 1951, adopted a resolution favoring the negotiation of 
treaties of judicial assistance, and urging the State Department to enter 
upon the negotiation of such treaties and agreements at the earliest op- 
portunity. It is also notable that the Committee of the American Bar As- 
sociation on International Judicial Co-operation at the annual meeting in 
‘September, 1951, reported that it ‘‘conceived its primary function to be 
the dynamic one of furthering actual reform in our international juridical 
relations rather than the passive one of making studies in the field of com- 
parative procedure and practice.’ Specific projects of immediate im- 
portance have a better chance of success than those of comprehensive scope. _ 


Moderata durant. 
Artuur K. Kuan 


A NEW CONCEPT FOR FISHERY TREATIES 


In the October, 1951, issue of this JOURNAL, Professor William W. Bishop, 
Jr., made an excellent presentation of the necessity for the immediate ne- 
gotiation of a treaty between Japan, Canada and the United States con- 
cerning North Pacific fisheries. In. the same issue, Professor Kurt Wilk 
ably discussed some of the ideological problems of international law.? 
. Taken together, these articles disclose the desirability for considering each 
phase of international law from both its factual and its theoretical aspects. 
Altruistic imagination may be essential to progress, but if divorced from the 
practical, may result in actual retrogression. 

Perhaps no field has more clearly presented conflicting international 
concepts than that of ocean fisheries, nor has any treaty faced such conflict 
more boldly than that recently negotiated in Tokyo and now awaiting formal 
signature and ratification by the three nations which participated in its 
drafting. The negotiators were confronted with a concrete situation in 
which the unqualified application of the freedom of the seas doctrine would 
result in the ultimate and substantial reduction of a much-needed natural 
food resource. The simplest solution seemed to lie in a voluntary agreement 
by the nations primarily involved to disregard, for this purpose, any -di- 
vergent claims of right which they might have and provide a practical 
method for encouraging ocean fishery conservation. 


1*Need for a Japanese Fishery Agreement,’’ this JOURNAL, Vol. 45 (1951), p. 712. 
2 ‘í International Law and Global Ideological Conflict,’’ bid., p. 648. 
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The following factual conclusions are confidently asserted? and bear 
directly upon the proposed treaty: Ocean fisheries constitute an enormous 
food resource of the world—aggregating a present annual production ap- 
proaching forty billion pounds; some of these fisheries may be inexhaustible, 
but it has been conclusively demonstrated that some of them can be 
seriously depleted, and it is possible that some may even be subject to de- 
struction ; some of these fisheries can, by proper management, be maintained 
upon a standardized high annual yield basis, referred to in the proposed 
treaty as ‘‘maximum sustained productivity,” and some of these fisheries 
which have been depleted can be brought up to and then maintained upon 
such basis. 

Management of a fishery which is subject to destruction or depletion 
necessarily involves measures restricting the amount, type or time of 
fishing as well as government enforcement. Such measures may take many 
forms such as prescribing limited periods within which fishing is permis- 
sible; specifying minimum sizes cf fish which may be taken legally; pre- 
scribing the type of gear which may be used; fixing quotas of fish which 
may be taken and prohibiting further fishing after such quotas have been 
caught; in some jurisdictions, limiting the number of fishermen or the 
number of boats which may be used either as to a particular fishery or in a 
specified area. 

As to enforcement, experience has shown that however sincere a fisher- 
man may be in his assertion of devotion to the cause of conservation, if he 
sees another fisherman out catching fish without limitation and without 
much risk of penalization, he will do the same, and that no agreement of 
self-limitation is long effective—someone always breaks over and the others _ 
naturally follow. It is a matter of economic survival. As long as fisher- 
men act like human beings, it will be necessary that fishery restrictions be 
enforced by some governmental agency, local, national, or international. 

It is a corollary of this last principle that in a democracy, at least, the 
restrictive measures themselves must be reasonably sound and their enforce- 
ment reasonably effective if they are to receive the popular support essen- 
tial to their continuance. It is the failure of economic world-planners, with 
their disregard of human nature in their dreams of universal access to all 
natural resources, and of legalistic theorists, with their blind adherence to 
‘precedents regardless of their obsolescence, to recognize this psychological or 
sociological fact, which has hampered progress in the field of international 
fishery management. Appreciation of this failure is most pertinent in 

grasping the purport of the proposed treaty. 
`- To be specific, Canadian and United States fishermen of the northwest 
' coast of America have long been subjected to rigid conservation restrictions 


: l ‘3 For elaboration, see Professor Bishop’s article, loc. cit.; also the writer’s article, 
ít International Law and Fish,’’ in The Advocate (Vancouver, B. C., July-August, 1951), 
Vol. 9, p. 121. 
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enforced by government patrol. They have supported such management 
because it has given them ~easonably steady and, in some cases, increased 
production. (It is, of course, inevitable that there should have been some 
fluctuations.) They are catching approximately the maximum amount an- 
nually that their major fisheries can produce on a sustained yield basis. 
(Here also, it is inevitable that there should be temporary periods of ex- 
ception.) If fishermen from other nations should invade these fisheries, 
it will not result in greater production except.on a. temporary basis which 
would be followed by immediate depletion. The conservation restrictions 
to which our fishermen have been subjected over a period of many years 
will then have been all in vain so far as they are concerned—outsiders who 
have made no contribution would reap the results of the sustained or in- 
creased production. They would raid the field and then move on, leaving 


'. a wrecked fishery in their wake. Our fishermen are intelligent enough to 


know all this and have no intention of tolerating conservation restrictions ` 
for the benefit of non-participants in their sacrifices. Moreover, it was 
demonstrated in the 1980’s and is just as true today, that Japanese fishing 
vessels coming to the American coast with their different type of fishing and 
different standards in almost every respect, breed more international ill-will 
than almost anything the Japanese might do short of war. Realization | 
of this situation undoubtedly contributed -to the Japanese sponsorship of, 
the treaty negotiations. 

Coming now to the propcsed treaty, it grips the situation realistically by 


-dealing with current conditions specifically and then laying down sound 


principles for future adjustment between the three countries involved which 
may also be profitably emulated by other nations. 

Even as to current conditions, the treaty provisions are fair and re- 
ciprocal. They can be taken advantage of by any of the three nations for 
the protection of their coastal fisheries which comply with the treaty criteria, 
in exactly the same manner. Apparently, Jepan considered it to be to her 
advantage in dealing with nations not parties to the treaty, at this par- 
ticular epoch, not to specify any of her own coastal fisheries for treaty 
protection regardless of their eligibility. Canada and the United States, 
on the other hand, with Japanese-approval, availed themselves of the treaty 
principles to have their salmon, halibut and herring fisheries specifically 


exempted from present Japanese participation. This the treaty purports to . . 


do to the full extent of these fisheries, regardless of their distance seaward, 
by stipulating that these particular fisheries now comply with the treaty 
formula hereinafter referred to. The treaty also itself provides means for 
its enforcement. 

It is, however, the basic principles enunciated which should be of general 
interest. Before reviewing these, it should again be noted that the pro- 
posed treaty does not attempt to pass judgment upon any claims which any 
of the parties may heretofcre have asserted. Nor is any attempt made to 
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change or to define existing principles of international law. On the other 
hand, if experience under this treaty should prove to be as successful as that 
. under the present international Northeast Pacific management of salmon 
and halibut, international law might well disclose its capacity for progressive 
growth by incorporating these principles as of general application. 

The treaty provides for the creation of an International North Pacific 
Fisheries Commission to promote fishery conservation generally in this huge 
ocean area, to conduct certain specifie investigations, and, from time to 
time, to make recommendations based upon its research. The draft pro- 
poses that any one of the three parties should abstain from participation in 
any fishery, not off its own coast, which is being fully exploited‘ by an- 
other one or by the other two parties, in accordance with the following 
formula (part of Article IV, Section 1): 


(b) With regard to any stock of fish which the commission determines. 
reasonably satisfies all the following conditions, a recommendation shall - 
be made as provided for in article-three, section 1 (b): 

(i) Evidence based upon scientific research indicates that more in- 
tensive exploitation of the stock will not provide a substantial increase 
in yield which can be sustained year after year, 

(ii) The exploitation of the stock is limited or otherwise regulated 
through legal measures by each party which is substantially engaged 
in its exploitation, for the purpose of maintaining or increasing its maxi- 
mum sustained productivity; such limitations and regulations being 
in accordance with conservation programs based upon scientific re- 
search, and 

(iii) The stock is the subject of extensive scientific study designed 
to discover whether the stock is being fully utilized and the conditions . 
necessary for maintaining its maximum sustained productivity. 


The essence of the proposed treaty is that where one or more nations 
have engaged in the intensive scientific research of a specific coastal fishery, 
have subjected it to conservation regulation, and are making approximately 
maximum use of it upon a sustained yield basis, then, in the interest of 
maximum world food production and in the light of equitable and peaceful 
international relationships, other nations which have not participated in 
such research, regulation or previous exploitation should recognize these 
conditions and agree to restrain their nationals from participating in such 
fishery. This thought is not new; it was in effect expressed in our com- 
munications with Japan concerning Bristol Bay salmon, prior to the war. 
It is believed, however, that if this proposed treaty is ratified, it will be the 
first formal international agreement to embody this practical concept. 

Although the proposed treaty is not the simple reciprocal agreement de- 
manded by the fishing industry—that the Japanese stay out of our coastal 


4 There was considerable discussion over the use of the word ‘‘exploit’’ because of 
some possibility unfortunate connotations, but no other word seemed to possess the de- 
sired meaning with accuracy. 
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fisheries and we stay out of theirs—it should eliminate the major fear of 
Pacific Coast fishermen as to the future of salmon, halibut and herring. 
Furthermore, it does preseribe a general formula for the encouragement of 
ocean fisheries conservatior: and is a practical step toward the promotion of 
better international relations in the North Pacific area. 


Epwarp W. ALLEN 


THE PROPOSED INTERNATIONAL CONVENTION FOR THE HIGH SEAS 
FISHERIES OF THE NORTH PACIFIC OCEAN 


One aspect of the economic rivalry among nations which arose out of the 


industrial revolution and which has been greatly intensified during the 


past several decades, is the struggle for the use of fishing grounds situated 
outside the traditional jurisdictional zones of coastal states, ¢.e., on the high 
seas: This struggle has brought about a realization that programs of 
conservation are necessary to prevent overfishing, lest increased fishing with 
more efficient and consequently more destructive techniques cause irrepa- 
rable damage to many stocks of fish. 

Programs of conservation have not always been simple to achieve. While 
traditionally each littoral state has been free to regulate fishing within its 
adjacent zone of territorial waters, and to forbid foreign fishing vessels 
from carrying on activitizs therein by reserving such activities in these 
waters to its own nationals,? fishing on the high seas has been for many 
years generally recognized as free to the vessels of all nations.? An inter- 
national arbitration tribunal decided in 1893 that the United States had 
no right to take unilateral action to prevent pelagic sealing beyond United 
States territorial waters,* thus interfering with a conservation program 
which the United States hed set up to conserve the seal herds. The problem 
was finally settled at the international level by an’ agreement between the 
United Kingdom, the United States, Russia, and Japan.® Other conserva- 
tion efforts in fisheries situated at least in part on the high seas have been 


“2 For a comprehensive account of the fisheries ecntroversies, and of the efforts made 
towards fisheries conservation tp to the early 1940’s, see L. Larry Leonard, International 
Regulation of Fisheries (Washington, D. C., 1944). 

2 P, Higgins and J. Colombes, The International Law of the Sea (London, 1945), pp. 
92-94; P, E. Corbett, Law and Society in the Relations of States (N. Y., 1951), p. 133; 
H. A. Smith, The Law and Custom of the Sea (N. Y., 1950), p. 41. 

3 Hackworth, Digest of Intsrnational Law, Vol. II, p. 651 et seg.; J. W. Fulton, 
The Sovereignty of the Sea (Edinburgh, 1911); J. L, Brierly, The Law of Nations (4th 
ed., Oxford, 1949), pp. 223-223; W. M. Chapman, ‘‘United States Policy on High Seas 
Fisheries,;’’ Dept. of State Bulletin, Vol. 15, No. 498 (January 16, 1949), p. 69. 

4 Bering Fur Seal Arbitration, Vol. I (Washington, Government Printing Office, 1895), 
p. 56; Leonard, op. cit., pp. 55-82. 

5 Convention for the Proteczsion and Preservation of Fur Seals in the North Pacific 
Ocean, July 7, 1911, U. S. Treaties, Vol. ITI (Redmond), p. 2966; 37 Stat. 1542; this 
JourNAL, Supp., Vol. 5 (1911), pp. 267-274; Hackworth, op. cit., Vol. I, pp. 792-798. 
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successfully accomplished at the international level. Outstanding examples 
of such treaties are the whaling agreements and the United States-Canadian 
halibut and sockeye salmon agreements.® More recently new programs 
aimed at achieving international conservation have been inaugurated in the 
Northwest Atlantic area with regard to cod, halibut, and several other 
species,’ and in the Eastern Pacific Ocean with regard to tuna.® 

_ One of the most serious problems in international conservation has been 
presented by the fisheries of the North Pacific Ocean, where interests of 
the United States, Canada, Japan and the U.S.S.R. impinge upon each 
other.® The need for a settlement of outstanding fisheries problems in the 
area was discussed recently in this Journau.*® Briefly, it may be recalled 
that during the late 1980’s the taking of jurisdiction farther seaward than 
three miles from shore, in order effectively to protect the United States 
salmon industry in the Bristol Bay area, was advocated by certain interests. 
The Congress failed to enact either of two bills introduced for this purpose, 
and the State Department, in a carefully worded note to the Japanese 
Government,” pointed out the vital ‘importance of the salmon fishery to the 
Pacific fishing industry. The United States Government said, inter alia, 
that: 


The American Government must view with distinct concern the de- 
pletion of the salmon resources of Alaska. These resources have been 


6See Leonard, op. cit., pp. 98-109; S. S. Hayden, The International Protection of 
Wild Life (N. Y., 1942); J. Tomasevich, International Agreements on Conservation of 
Marine Resources (Stanford, 1943); H. E. Gregory and K. Barnes, North Pacific 
Fisheries (N. Y., 1939); and A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by 
Treaty,’’ this JOURNAL, Vol. 28 (1934), p. 693. i 

7The International Convention for the Northwest Atlantic Fisheries,’’ Dept. of 
State Bulletin, Vol. 15, No. 506 (March 13, 1949), p. 319; ©. B. Selak, Jr., ‘Recent De- 
velopments in High Seas Fisheries Jurisdiction under the Presidential Proclamation of 
1945,” this JOURNAL, Vol. 44 (1950), p. 670; Edward Castleman, ‘‘International Com- 
mission for Northwest Atlantic Fisheries,’’? Dept. of State Bulletin, Vol. 24, No. 623 - 
(June 11, 1951), p. 954. 

8 The U. S.-Mexico Tuna Convention, and the U.S.-Costa Rica Tropical Tuna Com- 
vention. See Selak, loc. cit, p. 676. . 9 Leonard, op. cit. 

10 E, W. Allen, ‘‘The Fisheries Proclamation of 1945,’’ this JOURNAL, Vol. 45 (1951), 
p. 177; W. W. Bishop, Jr., ‘‘The Need for a Japanese Fisheries Agreement,’’ ibid., 
p. 712. 

11 Leonard, op. cit, pp. 1-5, 127-136; J. W. Bingham, Report on the International 
Law of Pacific Coastal Fisheries (Stanford, 1938); A Bill to assert the jurisdiction of 
the U. 8. over certain portions of the Bering Sea and the submerged lands thereunder, 
S. 3744, 75th Cong., 3d Sess. (The Copeland Bill); A Bill to protect and preserve the 
salmon fishery of Alaska ..., H. R. 8344, 75th Cong., 3d Sess. (The Dimond Bill). 
The former bill was based upon the ‘‘scientific fact’’ that the continental shelf off 
Alaska appertained to the U. S. and could properly be regulated thereby, while ‘the 
latter declared that the salmon, having their breeding grounds in U. S. internal waters 
(i.e. Alaskan rivers and lakes) were the property of the U. S.; P. C. Jessup, ‘‘The 
Pacific Coast Fisheries,’’ this JOURNAL, Vol. 33 (1939), p. 129. 

12 U. S. Dept. of State, Press Releases, Vol. 18 (Jan.-June, 1938), pp. ` 412—417. 
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developed and preserved primarily by steps taken by the American 
Government in cooperation with private interests to promote propa- 
gation and permanency of supply. But for these efforts, carried on 
over a period of years, and but for consistent adherence to a policy 
of conservation, the Alaska salmon fishevies unquestionably would not 
have reached anything like their present state of development... . 

. . the American Government believes: that the safeguarding of 
these resources involves important principles of equity and justice. 
It must be taken as a sound principle of justice that an industry such 
as described which has been built up by the nationals of one country 
cannot in fairness be left to be destroyed by the nationals of other 
countries. .. .%* 


‘The J apanese Government gave its assuranczs to this Government that it 
would restrain its fishermen from operating in the Bristol Bay area, ‘‘with- 
out prejudice to the question of rights under international law.’’** War 
soon broke out between the two nations, and the problem was consequently 
shelved. During the postwar occupation, Jepanese fishing activities were 
regulated in such a way that the problem did not arise. 

. Now, however, with the signing of the Japanese Peace Treaty, the neces- 
sity for considering steps to be taken regarding North Pacific fisheries 
conservation has again become apparent. An interim measure was taken 
when, in a note of February 7, 1951, Prime Minister Yoshida informed 
Ambassador Dulles that the Japanese Goverrment, pending the signing of 
the peace treaty would, 


as a voluntary act, implying no waiver of their international rights, 
prohibit their resident nationals and vessels from carrying on fishing 
operations in presently conserved fisheries in all waters where arrange- 
ments have already been made, either by international or domestic 
act, to protect the fisheries from overharvesting, and in which fisheries 
Japanese nationals or vessels were not in the year 1940 conducting 
operations. Among such fisheries woulc be the salmon, halibut, her- 
ring, sardine and tuna fisheries in the waters of the eastern Pacific 
Ocean and Bering Sea.*® 


The Japanese Peace Treaty, signed in San Francisco in September, 
1951, provides in Article 9 that 


Japan will enter promptly into negotiations with the Allied Powers so 
desiring for the conclusion of bilateral and multilateral agreements 
providing for the regulation or limitation of fishing and the conserva- 
tion and development of fisheries on the high seas." 


18 Ibid., pp. 414, 416-417. 24 Leonard, op. cit., p. 5. 

15 Dept. of State Bulletin, Vol. 14, No. 348 (March 3, 1946), pp. 346-347, 

16 Ibid., Vol. 24, No. 608 (Feb. 26, 1951), p. 351; W. W. Bishop, Jr., loc, cita, p, 718. 
Italics added. 

17 Dept. of State Bulletin, Vol. 25, No. 635 (Aug. 27, 1951), p. 350; Dept, of State 
Publication No. 4330 (August, 1951). 
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Acting under this article, Japan, Canada and the United States recently 
drafted a proposed convention to deal with the fisheries in the North 
Pacific Ocean. The Tripartite Fisheries Conference was held in Tokyo from 
November 5, 1951, to December 14, 1951, and resulted in the preparation of 
the ‘Proposed International Convention for the High Seas Fisheries of the 
North Pacific Ocean,” This draft treaty, together with a proposed Annex 
which is an integral part thereof,!* and a proposed Protocol which is attached 
thereto, will provide for conservation measures to be taken in the fisheries 
which are of joint interest to the contracting parties. 

The proposed treaty contains not only the usual elements of mutual re- 
straint to be found in a conservation agreement, but also provisions for 
abstention from certain fisheries on the part of several of the parties. _ 
Nevertheless, the principle is clearly affirmed in the Preamble,’® and was 
stressed during the conference by the Japanese delegate, and acquiesced 
in by both the American and Canadian delegates, that the doctrines of 
international law include the right of all countries to exploit the fishery 
resources of the high seas. ; 

The area defined as ‘‘the Convention area’’ consists of ‘‘all waters, other 
than territorial waters, of the North Pacifice Ocean which for the purposes 
hereof shall include the adjacent seas.’’ 2° 

In order to accomplish the purposes of the treaty, provision is made for an 
international commission,” to consist of three national sections. This body 
will have the function of supervising scientific studies to determine what 
conservation measures may be needed to insure keeping the fisheries at 
their maximum sustained productivity.” Each national section, to com- 
prise not more than four members, is entitled to one vote. Resolutions, 
recommendations, and other decisions of the commission are to be made only 
by unanimous vote of the three national sections,” except in the situation 
where only two of the parties are concerned, the other party not being en- 


18 Art. V of the Proposed International Convention for the High Seas Fisheries of 
the North Pacifice Ocean, hereinafter termed ‘‘the convention.’’ For text of convention, 
see Dept. of State Bulletin, Vol. 26, No. 662 (March 3, 1952), pp. 343-346; for a dis- 
cussion of the background of the Tripartite Fisheries Conference, see William C, Herring- 
ton, ‘‘Problems Affecting North Pacific Fisheries,” ibid., pp. 340-342. 

19 The Preamble begins: ‘‘The Governments of Canada, Japan and the United States 
of America... Acting as sovereign nations in the light of their rights under the 
principles of international law and custom to exploit the fishery resources of the high 
seas... .?? 

20 Convention, Art. I. Territorial waters are not defined, and Art. I (2) reads: 
‘í Nothing in this Convention shall be deemed to affect adversely (prejudice) the claims 
of any Contracting Party in regard to the limits of territorial waters or to the jurisdic- 
tion of a coastal state over fisheries.’? This formula follows Art. I (2) of the North- 
west Atlantic Convention of Feb. 8, 1949, and Art. III of the London Overfishing Con- 
vention of April 5, 1946. See Selak, loc. cit., p. 878. 

21 The International North Pacifie Fisheries Commission, so named by Art. IIT (1). 

22 Convention Preamble and Art. II. 23 Art. IT (3). : 
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gaged in ‘‘substantial exploitation” of the stock of fish in question, and 
therefore not having an inerest in specific plans for its conservation.” 

The commission is empowered to hold public hearings, and, in addition, 
each national section may conduct its own hearings,’ so that interest 
groups concerned in the welfare of the fisheries may have adequate oppor- ` 
tunity to make known their views. 

The abstention provisions are an interesting addition to the body of 
methods employed in international conservation. Both Canada and Japan 
agree to refrain from carrying on fishing operations with regard to certain 
stocks of fish in the convention area. They thus leave the United States 
free to carry out its own conservation program with regard to the salmon 


of the Bering Sea east of the line startirg from Cape Prince of Wales 
on the west coast of Alaska, running westward to 168°58’22.59” West 
Longitude; thence due south to a point 65°15’00" North Latitude; 
thence along the great circle course which passes through 51° North 
Latitude and 167° East Longitude, to its intersection with meridian 
.175° West Longitude; thence south along a provisional line which 
follows this meridian to the territorial waters limit of Atka Island; 
` in which commercial fishing for salmon criginating in the rivers of the 
United States of America is being or can be prosecuted.” 


This area is, generally, the Bristol Bay area. . 

Japan agrees to abstain from fishing, and to leave both Canada and the — 
United States free to carry out their conservetion programs, in the halibut, 
herring and salmon fisheries in the convention area off the coasts of Canada 
and the United States. The halibut to be conserved by both countries are 
those suitable for commercial fishing which originate along the coasts of 
North America; the herring are those in the waters of the area, exclusive of 
the Bering Sea and of the waters of the North Pacific Ocean west of the 
meridian passing through the extremity of the Alaskan Peninsula, in which 
commercial fishing for herring of North American origin is being or can be 
prosecuted; while the salmon are those in the waters of the area, exclusive 
of the Bering Sea and of the waters of the North Pacifie Ocean west of a. 
provisional line following the meridian passing through the western ex- 
tremity of Atka Island, in which commercial fishing for salmon originating 
in the rivers of Canada and the United Stazes is being, or can be, prose- 
cuted.?? 

The commission is given the function of undertaking studies to deter- - 
mine annually whether any conserved stock of fish in the convention area 
continues to qualify for abstention. If it finds that abstention is no longer 
necessary, it is required to recommend that the stock in question be re- 


moved from the annex. Eowever, no action to remove a stock of fish 


originally specified in the annex may be taken until the expiration of five 


24 Art. III (1), (e), (ii). 25 Art. II (9). 
26 Annex to the Convention, part 2. 27 Ibil, part 1. 
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years from the entry into force of the convention,” a provision inserted in 
the realization that it takes a long time for adequate studies to be made,. 
and that in the meantime the stocks should be protected. Similarly, the 
commission may, on the request of a contracting party, conduct studies to 
determine whether or not a stock of fish should be added to the annex, and, . 
on the basis of the findings, recommend abstention by the appropriate party 
or parties.” However, abstention may not be recommended to apply to 
either Canada or the United States in the waters off the Pacific coasts of 
both countries from the waters of the Gulf of Alaska southward; nor... 


with regard to any stock of fish which is harvested in greater part by a E 


country or countries not party to the treaty; nor to any party with 
respect to a stock of fish which at any time during the twenty-five years 
next preceding the entry into force of the convention has been under sub- 
stantial exploitation by that party. An amendment to the annex bè- 
comes effective on the date upon which the commission receives notification 
from all the contracting parties of acceptance of a recommendation to 
amend. The commission must keep the other parties informed of the re- 
ceipt of each notification of acceptance.** 

Each contracting party agrees to enact and enforce legislation to make the 
convention effective. An abstaining party agrees to prohibit its nationals 
and fishing vessels from fishing, or from loading, processing, possessing or 
~> transporting the stock of fish under abstention by it. A conserving party 
agrees to prohibit its nationals and fishing vessels from engaging in fishing 
activities in violation of conservation regulations.** In the event a fishing 
vessel of a party is found in an area in which that party has agreed to 
abstain from fishing a stock of fish, it may be boarded and searched by the 
authorized officials of any contracting party, and, if violating the conven- 
tion, that is, exploiting that stock, it may be seized. The vessel and its 
crew must be turned over to the flag state for court proceedings.*® 

The parties agree to confer together on joint measures to be taken in 
the event nationals or fishing vessels of a non-member state interfere with 
the carrying out of the objectives of the treaty.** 

The proposed convention will enter into force on the date of exchange 
of ratifications, and continue in force for ten years, and thereafter until 
one year from the date on which one party gives notice of an intention to 
terminate. At the expiration of the year the treaty terminates as to all 
parties,” i 

The proposed protocol, which will become effective on the same date as 
the convention, provides for an expeditious investigation to be made by the - 


28 Art. III (1), (a). 29 Art, ITT (1), (b); Art. IV (1), (b). 


30 Art. IV. 31 Art. VIL 
32 Art. IX. 33 Art. X. 


34 Art. VI. 35 Art. XI. 
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commission to determine whether the line of meridian-175° West Longitude. 
and the line following the meridian passing through the western extremity 
of Atka Island, which have been adopted as provisional lines to divide 
salmon of Asian origin and salmon of Canadian and American origin, are 
in fact. the lines which best and most equitab_y divide these stocks of fish. 
If the commission finds thas they are, it will recommend their confirmation 
to the parties; if it finds they are not, it will recommend that they be 
changed accordingly, giving due consideration to adjustments required to 
simplify administration. If the commission cannot agree on such lines 
within a reasonable time, the matter is to be referred to three competent 
and disinterested scientists, no one of whom may be a national of a con- 
tracting party, for a determination of the question. On the basis of the 
decision of a majority. of this committee, the commission will recommend 


Appropriate action to the parties. This provision shows that emphasis is 
-placed by the treaty upon stocks of fish and not areas of the high seas, a fact 


which was stressed by the U. S. Delegation Caairman, Mr. W. C. Herring- 
ton, during the conference proceedings.?? 

What will this treaty accomplish? It will, at least for the immediate 
future, settle the outstanding difficulties regarding conservation in the area 
vis-à-vis the United States and Japan. The threat of a recurrence of an- 


other Bristol Bay incident will be removed for the duration of the treaty, | D 


since both Canada and Japan agree to abstain from fishing for salmon in the 
east Bering Sea, according to part 2 of the annex.** Secondly, the treaty 
makes provision for a determination by experts working for the commission 
as to which stocks of fish in the convention area are of Asian and which are of 
North American origin, on the theory that conservation can best be achieved 
by Asian nations with regard to fish originacing in Asian waters, and by 
Canada and the United States with regard to fish originating in North 
American waters. A tentative line of demercation is laid down by the 
treaty, to be changed, if nacessary, as the results of investigations become 
known. While it is impossible to predict at this time how well this new 
departure in conservation, îe., abstention, will work in solving the difficulties 
in fisheries utilization in the area, this treaty will eliminate causes of 
friction for a considerable period of time, and will provide an opportunity 
for scientific studies to be made to determine how the fisheries may be most 
effectively exploited while keeping the stocks of fish at the maximum sus- 
tained productivity, all through mutual agreement of the parties concerned, 


36 Protocol to the Proposed International Convention for the High Seas S of 
the North Pacific Ocean. 

37 Summary Record of Progsedings of the Committee on Principles and Drafting, - 
Evening Sess., Dec. 13, 1951, p. 2; Japanese Foreign Ministry document entitled ‘‘ Tri- 
partite Fisheries Conference,’’ p. 102. 

38 See above, p. 327. 
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i.e. within the framework of the international legal system. The result 
may represent real progress in international conservation. i 


CHARLES B. SELAK, JR. 
Department of State * 


BULGARIAN DECREE ON TERRITORIAL WATERS} 


In the course of a general revision of Bulgarian statutes to bring them 
into conformity with Marxist theory and Soviet practice, the Bulgarian 
Government has recently enacted a decree concerning the extent of the 
territorial sea and the treatment of foreign vessels therein. The decree 
supersedes a similar decree-law of 1935 and introduces a number of in- 
novations borrowed from Soviet territorial sea legislation. 


Provisions on the Territorial Sea 


Most conspicuous of the innovations is the provision that the territorial . 
sea extends twelve nautical miles, the nautical mile being 1,852 meters 


(Section 1). This represents a standard Soviet claim first advanced in al 


1921 and currently enforced by virtue of a decree of June 15, 1927.2. The 
previous Bulgarian enactment of 1935 provided for a 6-mile limit favored 
traditionally by Spain and a number of other states, and, contempora- 
neously, by the neighboring states of Greece and Yugoslavia.® : 

Like the decree-law of 1935, the new decree provides that the bays: of 
Varna (now renamed Stalin) and Burgas are inland waters of Bulgaria 
(Section 2).. The novelty is that two ports, those of Varna and Sozopol,* 
in the bays are declared closed to all foreign shipping with the proviso that 
other ports may be closed by decree of the Council of Ministers (Section 7). 
For the security of the country, the Council of Ministers may also close 
zones of the territorial waters to all shipping (Section 3). The territorial 
sea of Bulgaria is divided from the territorial sea of the neighboring 
countries (Turkey and Rumania) by the geographic parallels extending ~ 
from the points where the land boundaries terminate (Section 4). The ` 
territorial and inland waters as well as the airspace above and the soil 


'* The views expressed herein are the personal views of the author only. 

t The present note has been prepared as part of the research of the Mid-European Law 
Project co-sponsored by the Library of Congress and the National Committee for a 
Free Europe, Inc. 

1Javestiia na Presidiuma na Narodnoto Subranie (Bulgarian Official Gazette), No. 
85, Oct. 23, 1951, as modified in No. 90, Nov. 9, 1951; reprinted in Supplement to this 
JOURNAL, p. 67. 2 Sobranie Zakonov SSSR, No. 62, 1927. 

3 A postwar Yugoslav law on the marginal sea (Law No. 876 of 1948) has adopted 
the old 6-mile limit. 

4 Varna is the largest Bulgarian seaport, third largest Bulgarian city and a very im- 
portant industrial center. Sozopol is a small port some 20 miles south of Burgas without 
modern port facilities, 
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and subsoil under them are declared to be part of the territory. of Bulgaria 
.‘ and subject to Bulgarian laws alone (Section 5). Bulgarian sovereignty is 
exercised therein in accordanze with Bulgarian laws, international law and 
treaties with other states (Section 6). This latter provision affords the 
legal method for arrangements to share sovereignty over territorial waters 
with the Soviet Union. - 


Provisions on Treatment of Foreign Vessels 


In its provisions on treatment of foreign vessels the decree differentiates 
between naval and non-néval surface vessels. Thus: 


(a) Foreign naval vessels are, as a rule, excluded from the territorial 
and inland waters and open ports, which they may enter only upon previous 
permission by the Bulgarian Government or when such entry is necessitated 
by damage or storm (Section 9). If they disobey a signal to leave the ter- 
ritorial waters the Bulgarian coast guard may open firé without responsibil- 
ity for the consequences (Section 13). When permitted to enter the 
‘territorial waters and ports such vessels are exempt from fees, except such 
as are due for special services rendered to them (Section 15). 

(b) Foreign non-naval vessels may pass through or enter the territorial 
sea when that is within the ordinary navigation of the vessel or is called for 
by damage or storm; may pass through inland waters only when entering 

. or leaving open ports and then only through channels designated by the 
` port authorities; may enter, if permitted, tae inland waters and open ports 
when that is called for by storm, and remain in such waters or ports only 
for the duration of the storm (Section 8). If they commit serious offenses 
(e.g., smuggling goods, harboring wanted persons) or disobey a signal to 
leave the territorial sea, such vessels may be detained for prosecution of 
the offenders and payment of fees and fines as provided by the law (See- 
tion 14). 

(c) ‘All foreign vessels (naval and non-naval) must stay out of the closed 
zones and ports. They are forbidden to catch marine fauna, extract sea 
products, make measurements, surveys and photographs; conduct combat 
-training or target- practice; or use radio-broadcasting equipment, radio di- 

rectional finders, submar-ne sound-detection devices (sonar), or any equip- 
ment other than that designated for navigational purposes while in the terri- 
torial waters of Bulgaria (Section 11). Use of radio-broadcasting equipment 

is allowed, as an excepticn, only in the event of damage or sea rescue, and 
measurement of depth around the vessel only when the vessel has run 
_aground (Zbid.). While in the territorial waters of Bulgaria such vessels 
must observe strictly Bulgarian laws, regulations and ordinances. If they 
are found to have violatzd such laws, international rules or treaties, they 
_ may be invited to leave the territorial waters (Section 12) and, in case they 
disobey or attempt to eszap2 to high seas, be pursued to the limits of the 
territorial sea of another state for the purpose of capture (Section 14). 
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(d) Foreign submarine vessels are forbidden to navigate under the 
surface while in Bulgarian territorial waters and, if found doing so, are to 
be pursued and destroyed without responsibility for the consequences (See- 
tion 10)... When navigating above the surface, they are subject to the 
-provisions of Section 9, viz., they are to be treated as surface naval. vessels. 


Various Provisions 


The enforcement of the decree is assigned to the Minister of the Interior 
‘(Section 17).5 The Council of Ministers will issue such further regulations 
for the-application of the decree as may be recommended by the Minister of 

-the Interior (Section 16). Pursuant to a general constitutional provision 
as to date of effectiveness of laws (Article 24 of the Constitution of 1947), 
the decree became effective three days after its promulgation in the Official 
Gazette, viz., October 26, 1951. 


The emphasis throughout the decree is on security against foreign ob- 
servation and penetration by way of the sea. This is a fundamental con- . 
sideration in all Soviet enactments on territorial waters, now being extended 
to satellite shores. The decree is certainly dictated by the special im- 
portance of the Bulgarian coast in respect to the Straits. The closing of the 
ports of Varna and Sozopol, which in all likelihood are handling military 
traffic between the Soviet Union and Bulgaria, is an indication of the fact 
that the territorial waters of Bulgaria have been placed under a regime 
ordinarily instituted in time of war. 

So far as the 12-mile provision of extent of the territorial sea is concerned, 
it is a Soviet claim which has met with stern opposition from the maritime 
Powers. The Soviet position is that, in the absence of a universally agreed 
limit, : 

- in determining the extent a distinction must be made between areas 
crossed by international sea lanes, the use of which should not be. 
restricted, and areas outside such lanes, where the coastal states should 
be able to protect their interests by establishing wider territorial 


waters. The right of innocent passage of such waters is in principle 
not denied.® 


It is of interest to note that the Bulgarian decree on territorial waters is 
in one respect at variance with official Soviet concepts as formulated in the 
cited textbook on international law. The general ban of foreign warships 
from the 12-mile strip is in direct contradiction to the Soviet textbook which 
prescribes, under the subheading ‘‘Peaceful Passage of Warships,” that 


foreign naval vessels may pass through the territorial waters without 
previous permission to do so and without previous notice of their 


5 The previous decree-law of 1935 was enforced by the Minister of Foreign Affairs. 

6 Soviet Academy of Sciences, Department of Law, International Law (Moscow: 
Ministry of Justice, 1947; in Russian), pp. 255-256. This is an official textbook for 
use in schools and universities. 
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passage. The practice of states indicates that as a rule in time of peace. - 
the states do not obstruct the passage of foreign warships through their 
territorial waters.’ 


The discrepancy is in the direction of a greater degree of security and 
suggests that what was acceptable internaticnal law to the Soviet Govern- `’ 
ment in 1947 is no longer zonsidered adequate protection in 1951. 


MARIN PUNDEFF 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


J. V. Stalin himself formulated the official expression of the Soviet dis- 
satisfaction with the United Nations in his w2ll-known interview granted to 
Pravda in 1951. His views have been expanded since in various Soviet 
articles, one of which appeared in the July, 1951, issue of Sovetskoe Gosud- 
arstvo i Pravo (No. 7). The author, Mr. S. V. Molodtsov, entitles his ar- 
ticle: ‘‘For the prevention of war, for the Peace Pact” (pp. 20-27). He 
seems to oppose to the United Nations a przvate and Soviet-sponsored or- 
ganization called the World Peace Council which held its second session 
in February, 1951, in Berlin. It could be said that it is rather difficult 
to compare two organizations of a completely different nature—an associa- 
tion of states and an association of private ‘ndividuals whose following in 
their respective countries is at least doubtful. This consideration does not 
seem to disturb the author, who states: 


The greatest force of the World Peace Council consists in the fact 
that it is a truly universal and the most representative international 
organization in the whcle world. The World Peace Council, in contra- 
distinction to the United Nations Organization, is an organization 
representing the naticns of the world themselves, but not their govern- 

_ ments. There lie the particular strengih and the indisputable moral 
authority of the World Peace Council. (p. 23.) 


It is the secret of the author why an individual fellow-traveler should 
represent his country better than his goverr:ment, which has the mandate 
granted in a democracy by the electorate. 

` Mr. S. V. Molodtsov does not care pochapi for free and competitive 
elections, because he continues: 


The action of the United Nations Organization demonstrates that the 
governments of the capitalist states there represented do not express 
the will of the immense majority of the populations of ‘‘their’’ coun- 
tries and are not in fact the representatives of the nations of their 
respective countries. ... Facts.are tkere to prove that since the 
Second World War in particular none of the bourgeois governments 
belonging to the Anglo-American imperialist bloc expresses the atti- 
tude of its nation towards the problem o= peace. . . . Only the govern- ` 
ments of the U.S.S.E. and of the countries of people’s democracies 


7 Ibid., pp. 257-258. 
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which are busy with the organization of the best conditions for peaceful 
development within their countries express the will of their respective 
nations and struggle untiringly for peace and international security. 
(pp. 28-24.) 


Why has the United Nations failed so far in its mission? It has approved 
the ‘‘aggressive’’ policy of the United States in regard to Korea and China; 
it has rejected the Soviet proposals concerning the Peace Pact, the reduc- 
tion of armaments and the abolition of atomic weapons; it has adopted the 
“‘shameful’’ resolution condemning the Chinese People’s Republice as an 
aggressor in Korea and the ‘‘illegal’’ resolution relating to the embargo 
on exports to the same Republic and the People’s Republic of Korea. The 
Security Council, ‘‘which-is the only organ of the United Nations en- 
titled to take decisions concerning the application of sanctions’’ (p. 22), 
has been replaced in this respect by the General Assembly. 

The United Nations has become ‘‘a weapon of an aggressive war’’ which 
is being used by ‘‘the aggressive nucleus’’ (p. 22) formed by the United 
States and composed of the signatories of the North Atlantic percey and 
the twenty Latin-American Republics. 

According to the author the United Nations is not a truly universal organi- ` 
zation, because China is not represented there by its people’s' government, 
because the People’s Republic of Korea and several other people’s re- 
publics are not Members, and because the non-self-governing territories 
have no voice in it. The World Peace Council represents on the. contrary 
64 countries, including such as Tunisia and Algeria. Without entering 
again into the question of the credentials of the ‘‘representatives’’ of those 
64 countries, one may observe that the United Nations includes almost the 
same number of states—60 altogether at the present time. 

The program of the rival of the United Nations—the World Peace Coun- 
cil—is identical with that of the Scviet Government: 1, a Peace Pact 
to be concluded by the five great Powers, including the People’s Republie 
of China, that pact being open to the accession of other states; according 
to the resolution adopted by the World Peace Council, ‘‘We shall con- 
sider the refusal by the Government of any great Power to attend a con- 
ference for the conclusion of the Peace Pact as a proof of the aggressive 
intentions of such a government?’ (p. 24) ; 2, opposition to any remilitari- 
zation of Germany or of Japan; 3, withdrawal of foreign troops from Korea. 

The Berlin appeal of the World Peace Council has been signed so far, 
according to the author, by dozens of millions of people in the satellite 
countries and by 260 million citizens of the Chinese People’s Republic (a 
surprising level of literacy in China!). 

The author seems to by-pass the Soviet claim that the Soviet Union is 
the only defender of the sovereign equality of states, because he complains: 


It is characteristic of the present condition within the United Nations 
that, for instance, the small Dominican Republic hardly numbering 
two million people has now the same weight as India. . . . (p. 23.) 
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Actually his observation expresses the constant thought of modern Soviet 

society that all men and all states are equal, but that some men and some 

states are more equal than others; in international relations this means the 

defense of the special privileges of the great Powers, including the veto. 
The author ends with a note of hope: 


The Soviet people, headed by the great standard-bearer of peace and 
the leader of all progressive mankind, J. V. Stalin, believe firmly that - 
the nations of the world, by combining their efforts, will know how to 
break down the bloody plans of the instigators of a new war and will 
uphold peace everywhere in the world. (p. 27.) 


This statement begs the question whether this cbjective is to be achieved un- 
der the banner of the United Nations to whic2 the Soviet Union continues 
to belong or rather under the flag of the World Peace Council. 

In the same issue Mr. O. V. Bogdanov attacks Professor Hans Kelsen for 
his The Law of the United Nations in “The apologist of violations of inter- 
national law—Kelsen’s book: ‘The Law of the United Nations’ ’’ (pp. 78- 
81). Professor Kelsen often enjoys the privilege of being denounced by 
Soviet lawyers for the simple reason that his theory of the state has revolu- 
tionary implications for any totalitarian regim2. If the state is conceived as 
a complex of legal relationships among individuals, agents of the state and 
citizens, then a Soviet citizen might be tempted to ask the indiscreet ques- 
tion: Where is the Soviet Szate? (not: What is it?) The glorious image of 
the state of the working people could be reduced to a more modest reality 
of the leaders of the Party and the bureaucracy. 

According to Mr. O. V. Bogdanov, Professor Kelsen had only one intention 
in writing his commentary on the United Nations Charter: 


‘Shameless defiance of the rules of international law and in particular 
of the U. N. Charter by the imperialist plunderers is accompanied by . 
numerous attempts on the part of bourgeois lawyers to justify and to 
legalize such violations of law. ... The book recently published in 
London of the notorious theoretician of narmatism, Hans Kelsen, serves 
the same purpose ... In it Kelsen subjects the U. N. Charter to a 
detailed and formal-dcgmatical analysis and, using casuistic manipu- 
lations, tries to prove shat such violations of the Charter are actually 
admissible and legal. (p. 79.) 


The masterful analysis of the problem of the interpretation of legal texts ` 
is dismissed rather abruptly : 


Kelsen attempts clearly to smuggle in the concept of the possibility of 
various ‘‘interpretations’’ of the U. N. Charter, this concept being ad- 
vantageous and welcome for the imperialist instigators of war; more 
‘exactly this concept implies the possibiHty of violating the Charter 
with impunity. (p. 89.) 


The Soviet author speaks. with the voice of the nineteenth century when 
he says: 
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. «. being a mad ‘‘negator’’ of sovereignty, he [Kelsen] does not waste- 
here the opportunity of attacking violently this legal barrier which 
protects the independence of nations and which has in our time a 
colossal practical significance. (p. 80.) 


Mr. Trygve Lie was not at that time in the odor of sanctity in the Soviet 
Union: 


Kelsen considers as a main organ not the Secretariat, but the Secretary 
General personally. . . . It is not difficult to see in it the expression of 
the position taken by the ruling circles of the U. S. A. which try to 
widen the powers of the Secretary General of the United Nations, who, 
in the person of Trygve Lie, is an obedient toy in the hands of the State 
Department. (p. 81.) 


The review of Professor Kelsen’s book ends in the spirit of the usual 
courtesy reserved for Western colleagues: 


On the whole, Kelsen’s book illustrates clearly this rôle of lackey which 
is assumed by contemporary bourgeois science and in particular by the 
science of international law which serves the far-fetched imperialist 
pretenders to a World State. (p. 81.) 


The same issue contains a report on the ‘‘All-German’’ conference of 
lawyers held in December, 1950, in Berlin, by D. Baratashvili entitled ‘‘The 
struggle for peace and democratic solutions of the German problem—the 
_ All-German Conference of Democratic Lawyers’’ (pp. 82-86). The Soviet- 
ized Eastern German lawyers ‘‘freely’’ and, of course, unanimously agreed 
to support the Soviet program: the execution of the Potsdam Agreement 
(with its attribution of Eastern German territories to the Soviet Union and 
Poland and its reparations); opposition to eny integration of Western 
Germany within the Western system of security; further trials of war 
criminals; the continuation of denazification ; withdrawal of all occupation 
forces and conclusion of the peace treaty with a unified and democratic 
(probably in the Soviet sense of the latter term) Germany; upholding of 
the principle of unanimity of the great Powers within the United Nations. 
No wonder that these German lawyers are called democratic by the author 
of the report, as their support of the Potsdam Agreement implies the ap- 
proval, for instance, of Soviet annexation of the Koenigsberg area (now 
renamed the Kaliningrad area). 

The August, 1951 issue (No. 8) of Sovetskee Gosudarsivo i Pravo con- 
tains an interesting description of the organization of the government of 
the Chinese People’s Republic by Mr. N. G. Sudarikov: ‘‘The building up 
and strengthening of the organs of State authority in the Chinese People’s 
Republie” (pp. 23-42). If comparisons between two very different coun- 
tries were fair at all, one could say that the Chinese system reminds one in 
many respects of an early stage of Soviet history called the ‘‘New Economic 
Policy.” The nationalization of economic life being not yet completed, 
Mao Tse-tung could state in 1949: ‘‘In the present stage the people of China 
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are composed of the working class, the peasant class, the petty bourgeoisie 
and the national bourgeoisie.” (p. 26). The national bourgeoisie is the 
middle class which has had no connections with foreign capital. If the 
Soviet process were to be reproduced in China, the petty and national 
bourgeoisies would disappear in due time, to be replaced by the new upper 
class—the so-called intelligentsia. i 

Mr. N. G. Sudarikoy does not fail to note the moral debt owed by the 
Chinese nation to the Soviet Union for liberation from Japanese control; 
in the middle of 1945 ‘‘the armed forces of the Soviet Union inflicted the 
decisive blow upon the Japanese invaders.’’ (p. 31.) Of course, the rôle 
of the United States in the Far Eastern War is not mentioned at all. For 
this and other reasons 


the Chinese nation overflows with the feeling of gratitude towards the 
great Stalin who has been and remains her most faithful friend 
throughout all the stages of her heroic struggle. (p. 42.) 


The faithful friend forced his Chinese allies to recognize in the agreements 
of 1950 the ‘‘independence’’ of Outer Mongolia and has never abandoned 
the Soviet positions in Sinkiang and in Dairen, but those are probably 
minor matters. 

The Chinese state organization is much more complicated than the Soviet, 
but follows to some extent the Soviet pattern. The supreme organ is the 
Political Consultative Council appointed by the various groups belonging 
to the United Democratic Front, which is under the control of the Com- 
munist Party. The Political Consultative Council of China is so supreme 
that it should meet according to its own rules once every three years. Its 
decisions taken so far were adopted unanimously. It numbers 660 members 
representing 46 parties and groups, including the Chinese living abroad. 
Actually, its main réle consists in promulgating publicly the general program 
of the People’s Republic as defined by the Communist Party. It is to be 
replaced in due time by an elected All-Chinese National Assembly. 

During the rather long intervals between the sessions of the Political 
Consultative Council its réle is taken over by the National Committee of the 
former body. The National Committee is composed of 198 members ap- 
pointed by the Political Consultative Council. The functions of the Na- 
tional Committee are less those of a state organ and much more those of 
a co-ordinating political institution of the United Democratic Front which 
is itself a kind of a replica of the democratic fronts in the satellite countries 
and serves the same purpose of camouflaging the dictatorship of the Com- 
munist Party. It acts as an organ of liaison with the non-Party groups as 
well as an organ of propaganda in respect to the country at large. Among 
its functions one discovers the power to establish one-slate lists of candidates 
for the national elections, probably to the future All-Chinese National 
Assembly. 
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At the local level one finds the Soviets called in China consultative com- 
mittees—provincial, city and district. 
- The true state organ is the Central National Government elected by the 
Political Consultative Council and composed of 56 members. Mao T'se-tung 
is its chairman. It is the collegiate head of the Chinese People’s Republic 
and corresponds to the Presidium of the Supreme Soviet. It is truly the 
supreme organ of the state with practically unlimited legislative and 
executive powers. The latter include legislation by edicts, determination 
of general policy, control over the central executive organ called the State 
Administrative Council, ratification and denunciation of treaties, decisions 
concerning peace and war, and approval of the state budget. The Soviet 
commentator is right when he states: 


From this enumeration of the powers of the Central National Govern- 
ment the conclusion most obviously results that the Chinese People’s 
Republic has liquidated the traditional bourgeois ‘‘separation of 
powers’’ which was some time ago publicized so much by the apologists 
of bourgeois democracy. The Central National Government is not only 
a legislative organ, but also an organ which organizes and carries out 
control over the actual execution of statutes and edicts... . It is 
not a government in the narrow sense of the term, but an organ which 
rules the country, an executive, an organ of legislation, and also 
an organ of control and verification of the execution of laws. Neither 
the General Program (adopted by the Political Consultative Council) 
nor the Constitutive Law (of the Central National Government) estab- 
lishes any procedure for the approval by any organ, not even by the 
All-Chinese Assembly of national representatives, of the laws and edicts 
enacted by the Central National Government. (p. 56.) 


In other words, the powers of the Central National Government are far 
wider than those of the Presidium of the Supreme Soviet. It has the right 
to appoint and to dismiss all the highest national dignitaries, including the 
Prime Minister of the State Administrative Council, all members of the 
latter body, all Ministers, the Chinese diplomatic representatives abroad, 
the Chairman of the supreme military body—the National Revolutionary - 
Military Council (Mao Tse-tung combines this post with that of the Chair- 
man of the Central National Government), the Commander-in-Chief and 
all higher commanding officers, the President and members of the National 
Supreme Court, the Procurator General, the highest local officials, ete. 
Thus, the whole machinery of the state is well in hand and under control 
of the Central National Government. This centralization goes further than 
in the Soviet Union; it might be a reaction to the traditional weakness of 
the Chinese central national organs. 

The direct management of the public administration is in the hands of 
the State Administrative Council which is responsible to the Central Na- 
tional Government. Its members are not necessarily heads of the min- 
isterial departments; a Minister may or may not be a member of that 


` 
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Council. At the present time the Council supervises thirty-two depart- 
ments. : l 

The ‘‘bourgeois”’ separation of powers is abandoned to such an extent 
that: “The Supreme National Court is .. . subordinated directly to the 
Central National Government.’’ (p. 40.) Behind this complicated state 
structure there is the political reality : 


The leading réle in the State organs belongs to the representatives of 
the Communist Party of China which has been and remains at all stages 
of the development of the revolution the leading and directing force. 

` The representatives of the Communist Party direct all the key and 
most important sectors of State action. . . . (p. 40.) 


There lies the perfect analogy between the Chinese, the Soviet and the 
satellite systems, whatever might be the differences in the outward struc- 
ture of the state machinery. l 

The same August, 1951, issue also carries the texts of the Soviet, Hun- 
garian and East German laws concerning the crime of war propaganda. 
The juxtaposition of these three texts is interesting in itself. The Soviet 
law of March 12, 1951,? does not pretend even to define the penalties exactly. 
It states only that war propaganda is the most serious crime against man- 
kind and that offenders will be prosecuted as the most serious criminals. 
Perhaps the basic assumption is that citizens of such a peace-loving country 
as the Soviet Union are not likely to commit that crime and that it would 
not be worth while to define the penalties. The matter must look dif- 
ferently in the satellite countries. The Hungarian law of December 9, 1950, 
provides the penalty, namely, 15 years in prison and the confiscation of - 
property. The Hast German law is very detailed. It entered into force on 
December 16, 1950, although it was not printed in the German Journal of 
Laws until December 22, 1950. The ways in which the crime may be 
committed are listed in several consecutive articles: instigation to war, 
propaganda of racial or national hatred, enlistment of Germans in the 
French Foreign Legion or in any other foreign military formations, prop- 
aganda of German militarism or imperiélism, propaganda in favor of 
‘German participation in any aggressive military blocs, propoganda against 
existing international agreements (read, the Potsdam Agreement or the 
German-Polish Treaty concerning the Oder-Neisse Frontier), propaganda 
in favor of the application of mass destruction weapons, libel against 
movements for the maintenance of peace as well as persecution of persons 
who participate in such movements (read, the World Peace Council and 
similar Soviet-sponsored organizations). Those crimes are subject to more 
severe penalties if they are committed on the instructions of a foreign Power 
(read, the Western Occupying Powers). Penalties are high: imprison- - 
ment or hard labor, fine without any top limit, and confiscation of property, 


1 Reprinted in this JOURNAL, Supp., Vol. 46 (1952), p. 34. 
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total or partial. There is no limit fixed for hard labor which, therefore, 
may be imposed for life. In the case of the crime being committed at the 
instigation of a foreign Power, the death penalty may be inflicted. The 
listing of these various types of crimes against peace would allow the 
East German courts to sentence practically all West German politicians to ` 
hard labor or death, because all of them either sponsor the inclusion of 
Western Germany within the Western system of security or oppose the 
Oder-Neisse line or express some doubts about the sincerity of the Soviet- 
inspired peace movements. The detailed enumeration of the specifie crimes 
which a German might commit points clearly to one major fact—the deep 
distrust which reigns in Moscow in regard to the Germans, this being the 
direct result of the last war. This distrust explains perhaps the Soviet 
attitude concerning the Hast German territories annexed either by Russia or 
by Poland. 

In the same issue there is a report on a dissertation for the. degree of 
candidate in juristic sciences. The graduate student, Miss Z, A. Fedotov- 
skaya, presented her dissertation to the chair of international law and _ 
. to that of the theory of state and law of the Academy of Social Sciences. 
The subject of her thesis was ‘‘The decisive réle of the Soviet Union in the 
just settlement of the territorial questions in Europe and Asia after the 
Second World War.” The attitude towards Germany is expressed rather 
clearly in the following passage: 


The candidate proves in the second chapter that it was only thanks to 
the consistent and just foreign policy of the Soviet State that historical 
justice was achieved; after the Second World War Poland received the 
territories which had been hers since time immemorial and which had 
been seized in the past by Imperial Germany. Her frontiers on the 
Oder and the Neisse were recognized on January 27th, 1951, by the 
German Democratic Republie which called this frontier ‘‘a frontier of 
peace.’’ (p. 85.) 


The candidate seemed to have defended the existence of the Free 
Territory of Trieste, because she unmasked ‘‘the aggressive policy of the - 
Anglo-American imperialists directed against the U.S.S.R. and the people’s 
democracies, a policy aimed at the annulment of the decisions concerning the 
Free Territory of Trieste which is being transformed into an Anglo- 
American naval base on the Adriatic Sea.’’ (p. 85.) She unmasked also. 
( a Soviet author always unmasks some black characters) ‘‘the treacherous 
rôle of the Tito clique who had already done everything possible during the 
Second World War to secure the occupation of the Adriatic coast by 
Anglo-American troops.’’ (p. 85.) Tito is also denounced for his plans 
for a Balkan federation. The Soviet Union had the merit of preventing 
the realization of those plans as well as the annexation of Albanian Northern 
Epirus by the Greeks. While defending the annexations of the Eastern 
German territories, the candidate criticized severely the claims to Western 
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German lands, probably having in mind the Saar; in this regard the Soviet 
Union may be generous, because those prob_ems are beyond her power of 
` decision. It might be of interest to the Chinese friends of the Soviet Union 
that the candidate stressed the decisive réle of the Soviet Government in the 
establishment of the Peop‘e’s Republie of Mongolia. 

Miss Fedotovskaya was duly congratulated by the professors who took 
part in the examination. This is interesting, too, as the Academy of Social 
Sciences is directly attached to the Central Committee of the Party. 


W. W. KULSKI 


MUSICAL PITCH AND INTERNATICHAL AGREEMENT? 


To what extent may it be said that a stancard musical pitch has been es- 
tablished by international agreement? .This question was recently raised 
before UNESCO by the Atstrian Delegation. The matter has an interesting 
history of international agreement and practice and is one of much im- 
portance to the internaticnal musical world Specifically, the question is 
one of the establishment.of a standard pitch for the note A above middle C; 
or how many times, measured in cycles per second, should the note A 
vibrate? 

The musical performer, especially the sirger, whose voice and ear are 
trained to a given pitch and cannot readily be altered, is faced with sub- 
stantial technical difficultizs owing’ to the contemporary international musi- 
cal cleavage. In certain Suropean countries and in the United States the 
standard pitch is A = 440 eps (cycles per second), whereas in the other 
European countries the standard pitch is A = 485 eps. 

In the eighteenth century and onwards, the standard pitch in use was 
the so-called ‘‘classical’’ pitch of A = 422 ers, to which Bach, Mozart, and 
Beethoven wrote, but by the middle of the nineteenth century the number 
of vibrations had increased in practice to 485. In an early effort to obtain 
wide recognition of this pitch, the French Government in 1859 deposited at 
the Paris Conservatory of Music a standard tuning-fork which was to be 
the standard pitch or ‘‘diapason.’’ The frequencies generated by vibrations 
of this fork were stated t> be 435 cps for 4 above middle ©. It was no 
doubt in view of the establishment of this standard pitch that on January 
12, 1885, it was officially announced in London that Queen Victoria had 
sanctioned the adoption of this ‘‘diapason normal,” as the French standard 
was called, for her private band, and that: it would in future be used at 
state concerts.? — 


1 The writer is grateful to Mr. William B. Field of the National Bureau of Standards 
in Washington for supplying some of the material used in this note, 

2 The Annual Register (London, 1885, New Series), Pt. II, p. 4, In 1896 the Phil- 
harmonic- Society in London acopted the ‘‘diapason normal,’’ and other private bodies 
followed suit. 
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In the same year 1885, at the instigation of the Austrian Minister of 
Culture and Instruction, a conference was held in Vienna for the purpose 
of establishing a ‘‘standard diapason.’’* The governments of Italy, Austria, ` 
Hungary, Prussia, Russia, Saxony, Sweden, and Wiirttemberg were repre- 
sented. The conference was held from November 16'to 19, and the principal 
resolution unanimously adopted called for the establishment of ‘‘one inter-- 
national ‘diapason normal’ to be set at A= 485 cps.” The conference 
recommended governments to take steps for the adoption of this standard . 
pitch for all musical purposes, and in all musical institutions, public and 
private. 

It would seem therefore that A= 485 cps as the standard pitch was 
widely accepted at the end of the last century, for Great Britain had fol- 
lowed the standard pitch set up by France, the Vienna Conference did like- 
wise, while musical groups and instrument makers ` in the United States _ 
also conformed to this pitch. 

In accordance with this internationally accepted practice of using A = 
485 eps as the standard musical pitch, the resolutions of the 1885 Vienna 
Conference, though mistakenly termed ‘‘Convention,’’ and with a minor 
error as regards dates, were incorporated into the Treaty of Versailles in 
1919. By Article 282 of that treaty, certain multilateral treaties, conven- 
tions and agreements of an economic or technical character, subsequently 
enumerated, were to be regarded as being in effect as between Germany 
and those Allied and Associated Powers who were parties to them. No. 22 
of the conventions listed was: ‘‘Convention of November 16 and 19, 1885, 
regarding the establishment of a concert pitch.” Similar provisions were 
included‘in Article 234 of the Treaty of Peace of St. Germain with Austria 
in 1919, and in Article 217 of the Treaty of Peace of Trianon with Hungary 
in 1920.* 

After the Peace Treaties, however, due to the progressive development 
in laboratory technique and the manufacture of musical instruments, 
a move was made to further increase the number of vibrations from 435 to 
440 eps. This change gained wide recognition in the United States and 
was adopted as the standard pitch by the Musical Industries Chamber of 
Commerce in 1925, and by the American Standards Association in 1936, thus 
acquiring the status of an industrial standard. 

The change also took effect in Europe, and ‘under the auspices of the 
International Standards Association, an international conference was held 
in London in May, 1939, in order to accord international recognition to 
A = 440 eps as the new pitch? The governments of France, Germany, 
Great Britain, Holland and Italy were represented, while the governments 
of the United States and Switzerland sent official messages. Six of the seven 


3 De Martens, Nouveau Recueil Général de Traités 8rd Ser., Vol. XI (1922), p. 245. 

4 For texts, see De Martens, op. cit., 8rd Ser., Vol. XI (1922), pp. 323, 691; and Vol. 
XII (1924), p. 423. 

5 The Annual Register (London, 1939, New Series), Pt. II, p. 383. 
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countries represented independently proposed the adoption of A = 440 eps 
as the standard musical pitch, and this was unanimously accepted by the 
conference. 

The advent of the second World War temporarily jeopardized the 
chance of a wider international acceptance of this standard pitch by use, 
and today many European countries still adhere to the older standard pitch 
of A = 485 eps. A further minor complexity is that in the United States 
the standard pitch A = 440 eps is the minimum in use, since, for example, 
the Boston Symphony Orchestra, probably the highest-pitched orchestra in 
the world, is tuned to a pitch of A = 444 eps. 

This, then, is the nature of the present international musical divergence: 
Should A vibrate 435 or 440 cycles per second? There is much hope 
inspired by the experience of past international agreement and practice on 
the matter that the time is not far distant when UNESCO or a third inter- 
national conference will settle what is, at least culturally, a vexed question. 


JERRY L. WEINSTEIN 
Harvard Law Schcol 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The members of the American Society of International Law will be 
interested to know of the recent establishment of the American Journal of 
Comparative Law, which is to provide for the fields of comparative, foreign, 
and private international law, thus complementing the AMERICAN JOURNAL 
or INTERNATIONAL Law. As a national organ, it is designed primarily to 
serve the expanding interest in the United States in what may be described 
as private international law, understood in a broad sense as including the 
more significant developments in the domestic laws of other countries. As 
such the new Journal corresponds to a number of distinguished legal 
periodicals in foreign countries, which have for a number of years attested 
to the value of comparative law. Notable among these are the Bulletin de 
la Société de Législation Comparée, which was instituted in France in 1869 
and in 1949 merged with the Revue Internationale de Droit Comparé; and 
the British Journal of Comparative Legislation and International Law, 
which was founded by tae Society of Comparative Legislation in 1895 and 
has just been combined with the International Law Quarterly as The 
Comparative and International Law Quarterly. In the 1920’s, a number 
of important comparative law journals were founded in other European 
countries, the Annuario di Dritto Comparato e di Studi Legislativi, estab- 
lished in Rome in 1927, and the Zeitschrift für ausldndisches und inter- 
nationales Privatrecht, issued by the Berlin Institut fiir auslaéndisches und 
internationales Privatrezht since 1927, being outstanding. In a number 
of Latin-American countries, there are similar publications, devoted more 
or less exclusively to comparative legal materials; thus in Mexico, the 
Revista de la Escuela Nacional de Jurisprudencia, inaugurated in 1989, and 
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the Boletin del Instituto de Derecho Comparado de México in 1948, ex- 
emplify the extensive attention devoted to comparative legal studies in 
Central and South America. It is hoped that the new Journal may soon 
find a place in this eminent company. 

Among other things, the appearance of the American Journal of Compara- 
tive Law is of interest in connection with the recent establishment of the 
International Committee of Comparative Law by UNESCO as a part of 
the plans under consideration for the establishment of international centers 
or institutes of social science. In March, 1949, the International Committee 
sponsored a conference of experts, on whose recommendations affiliated 
national committees are being organized in a number of countries to co- 
ordinate the activities relating to foreign and comparative law in these 
countries. The national committee designated for the United States is the 
‘American Foreign Law Association, which has been enlarged on a national 
basis to include interested legal scholars as well as practitioners throughout 
the country. Contemporaneously and with the active support of the Amer- 
ican Foreign Law Association, the new Journal has been created as an 
independent, national periodical in the field, incidentally taking over the 
annual Bulletin of the Association. In this manner, an effective basis to 
collaborate with the International Committee has been created. 

For a variety of reasons, the arrangements under which the new Journal 
has been launched differ in essential respects from those under which the 
AMERICAN JOURNAL OF INTERNATIONAL Law has been conducted. On 
September 17, 1951, some twenty representatives of the law schools that 
have taken the lead in comparative legal studies met in New York to 
organize the American Association for the Comparative Study of Law, Inc. 
The primary purpose of this Association, incorporated under the laws of 
New York, is to establish and maintain the Journal; as a non-profit corpora- 
tion, it is qualified to receive gifts not only to support the Journal but also 
`~ to provide for the special needs of comparative legal research. As declared 
in the Certificate of Incorporation, the purposes of the Association are 


to promote the comparative study of law and the understanding of 
foreign legal systems; to establish, maintain, and publish & compara- 
tive law journal; and to provide for research and the publication of 
writings, books, papers and pamphlets, relating to comparative, foreign, 
or private international law. 


The principal class of members of the Association includes the leading law 
schools of the United States, in addition to the American Foreign Law As- 
sociation, which, as above noted, has been extended so as to form a national 
association of the members of the Bar especially interested in international 
practice. As of the present time, the schools that have joined as sponsor 
members, following a rough geographical distribution, are: the Harvard 
Law School, Yale University Law School, Parker School of Columbia Uni- 
versity, New York University Law School, Georgetown University Law 
School, University of Miami School of Law, Louisiana State University 
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School of Law, University of Chicago Law School, University of Indiana 
Law School, and the University of Michigan Law School (at which the 
editorial offices are to be located). Each of the sponsoring institutions is 
a party to a formal agreement with the Association, prescribing the terms 
under which the Journal is to be prepared and published, and is represented 
by a member on the Board of Editors who are to direct the Journal. In 
addition to the institutions above named, the Colleges of Law of the Univer- 
sity of Puerto Rico, the University of Utak, and Loyola University (New 
Orleans), have indicated special interest in the project; moreover, certain 
other schools are studying the possibility of participation. 

Although the primary responsibility for, and control of, the Journal 
is vested in the sponsoring law schools and the American Foreign Law As- 
sociation as institutional members, the articles of the Association provide 
for sustaining, subscribing, and corresponding memberships. Through 
these memberships, individuals who desire to support the purposes of the 
Association, in subscribing to the Journal, may also contribute materially 
to the development in the United States cf this important area of legal 
study. : 

Following the effective establishment of the Association, the first meeting 
of the Board of Editors was held in Ann Arbor on November 25, 1951, on 
the invitation of the University of Michigan Law School. Although certain 
incidental features will for a time be ‘experimental, plans have been ap- 
proved to start the Journal upon a basis which, it is believed, will command 
the co-operative participation not only of the schools actively represented 
on the Board, but also of other institutions and individuals interested in 
comparative and private international. law. 

The American Journal of Comperative Law will appear quarterly and 
include in each issue leading articles by recognized specialists, which will ` 
be directed to the following objects: First, to survey trends in the laws of 
other countries that are of distinctive moment from a comparative or inter- 
national point of view; second, to provide expert analysis of the principal 
institutions of public and private law, the understanding of which is essen- 
tial whether from the viewpoint of comparative legal education or in dealing 
with problems involving foreign law; third, to draw attention to the legal . 
aspects of problems that arise in connection with the foreign commerce of 
the United States and are of special national interest; and, fourth, to direct 
attention to developments that deserve attention from the viewpoint of 
comparative law in the related areas of legal education, legal theory, 
sociology of law, legal history, and other disciplines. 

In addition to full-dress articles, the Journal will include a section of 
concise notes and comments furnishing current information concerning 
outstanding phenomena in the legislation, the judicial decisions, and the 
legal ‘‘doctrine’’ of other countries. This will be supplemented by a digest 
of cases decided in the United States and elsewhere that involve the ap- 
plication of foreign laws or present conflicts of laws of an international, as 
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distinguished from a federal, character. A third, and in certain respects 
a significant, part of the Journal will be devoted to a survey of foreign legal 
literature. This is to include reviews by qualified experts of contemporary 
legal publications appearing abroad, which deserve special attention. 
Other works will be suitably noticed or listed, and it is contemplated that 
from time to time appropriate accounts may be made of the outstanding 
periodical literature, which, among other things, forms a valuable index 
to noteworthy legal events occurring outside the United States. An addi- 
tional feature of the Journal will be a bulletin in which the numerous 
international conferences and congresses devoted to topics of general com- 
parative interest, will be announced and reported. In effect, this section 
of the Journal will continue the annual Bulletin of the American Foreign 
Law Association and as such also carry news items of concern to members 
of the Association. j 
It is planned to issue the first number of the new Journal in the near 
future. Meanwhile, the suggestions and inquiries (as well as the sub- 
scriptions—$5.00 per annum) of those who are interested in comparative 
or international law, or more generally in foreign relations or foreign com- 
merce, are invited by the Board of Editors. Communications may be 
addressed to the Editor-in-Chief, Professor Hessel E. Yntema, University 
of Michigan Law School, Ann Arbor, Michigan.* 
; a HesseL E. YNTEMA 
Research Professor of Comparative Law, 
University of Michigan Law School 


23rd SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The 1952 session of the Hague Academy of International Law. will be 
held for four weeks this summer, beginning on July 14. The course will 
consist of three lecture periods in the mornings from Monday to Friday 
of each week and one or two seminars on some afternoons. The lectures are 
delivered in either English or French. 


* At the organization meeting of the American Association for the Comparative Study 
of Law, Inc., in New York, the following officers were elected: President, Phanor J. 
Eder (also Chairman, ex officio, of the Board of Editors 02 the Journal); Vice President, 
Professor Hessel E. Yntema, University of Michigan Law School; Secretary, Alexis C. 
Coudert, Acting Director of the Parker School of Columbia University; Treasurer, As- 
sociate Dean David F. Cavers, Harvard Law School. -~ 

The Board of Editors of the Journal, as thus far designated by the participating in- 
stitutions, includes Professors Joseph Dainow (Louisiana State University), Walter J. 
Derenberg (New York University), Jerome Hall (University of Indiara), Jobn- N. 
Hazard (Columbia University), Heinrich Kronstein (Georgetown University), Myres 8S. 
McDougal (Yale University), Arthur T. von Mehren (Harvard University), Kurt 
Nadelmann (American Foreign Law Association), Max Rheinstein (University of 
Chicago), David S. Stern (University of Miami), and Hessel E. Yntema (University of 
Michigan). At the recent meeting of the Board of Editors in Ann Arbor, Professor 
Yntema was elected Editor-in-Chief and Professor Rheinstein, Secretary of the Board. 
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Publie international law will be the chief subject of the lectures, but some 
attention will also be given to private interrational law and to international 
organization. The tentative program for the 1952 session includes a general 
course of ten lectures or international puktlic law by Professor Paul Gug- | 
genheim of the Graduate Institute of International Studies, Geneva. Lec- 
tures will also be given on the following subjects: Human Rights and 
Spain in the 17th Centuzy, by Professor Alejandro Herrero y Rubio of the 
University of Valladolid; The Basis of the Coercive Character of Interna- , 
tional Law, by Professor Rolando Quadri of the universities of Pisa and 
Alexandria; The Place of Neutrality in the Modern System of Inter- 
national Law, by Titus Komarnicki, former Minister Plenipotentiary; 
The Use of Force in Modern International Law, by Professor ©. H. M. 
Waldock of All Souls College, Oxford; Questions of Public International 
Law and Air Law, by D. Goeduis, Civil Air Attaché, Netherlands Embassy, 
London, and Professor Extraordinary at Leyden University ; Private Inter- 
national Law of the American States, by Professor Haroldo Valladão of the 
University of Rio de Janeiro; and The Industrial Use of International 
Rivers, by Professor Q. Sauser-Hall of the universities of Neuchâtel and 
Geneva. 

Under the general heeding of ‘‘International Organization’’ lectures will 
be given on the following subjects: Juridical Problems arising from the 
Supra-national Organization in Europe, by Senator Fernand Dehousse, 
Professor at the University of Liège; The European Coal and Steel Com- 
munity, by Professor Max Sørensen of Aarhus University ; Regional Agree- 
ments in the United Nations Charter, by Mr. H. Saba, Legal Adviser of 
UNESCO; The Admission of New States to U.N.O. Membership, by Pro- 
fessor Nathan Feinberg cf the Hebrew University at Jerusalem; Sanctions 
and the U.N.O., by Professor Louis Cavaré, of the Law Faculty of Rennes; 
and International Tendencies of Modern Constitutions (Texts and Prae- 
tice), by Professor Paul De Visscher of Louvain University. 

A series of five lectuzes is to be given by an American professor, more 
name and lecture subjeet have not yet bean announced. 

The courses are offered to those who already have some background in 
international law and wish to supplement their knowledge. Admission to 
the courses is subject to approval by the Managing Board of the Academy 
upon presentation of an application containing the required information 
regarding education, specialization, languages spoken, and other qualifica- 
tions. The Managing Board has announced that because of the steadily 
increasing number of applications for admission to the sessions, it is 
obliged to refuse admission to persons who do not appear to be qualified to 
benefit from the courses. Application forms and further information may 
be obtained from the Secretariat of the Academy, Room 50, The Peace 
Palace, The Hague. 

E. H. F. 
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: 2. c J JUDICIAL DECISIONS 
_ By Wiuram W. Bisxor, JR. 
ub? y ' Of the Board of Editors 
FISHERIES Case (Unitep Kinepom v. Norway). I.C.J. Reports, 1951, 
p. 116. f 


International Court of Justice,” Judgment of December 18, 1951. 


Validity in international law of Royal Norwegian Decree of 1985 de- 
limiting Norwegian fisheries zone.—Fisheries zone; territorial sea.—Special 
characteristics of Norwegian coast; ‘‘skergaard.’’—Base-line for measur- 


. ing breadth of territorial sed; low-water mark.—Outer coast line of “‘skjer- 


gaard.’’—Internal waters; territorial waters—Tracé parallèle method; 
envelopes of arcs of circles method; straight base-lines method.—Length of 
straight base-lines; 10-mile rule for bays; historic waters—Straits; 
Indreleia—International interest in delimitation of maritime areas.— 
General criteria for such delimitation; general direction of the coast; 
relationship between sea areas and land formations.—Norwegian system 


of delimitation regarded as adaptation of general international law.— 


Consistency in application of this system—Absence of opposition or 
reservations by foreign States—Notoriety—Conformity of base-lines 
adopted by 1985 Decree with principles of international law applicable 
to delimitation of the territorial sea.° 


& September 28th, 1949, the Government of the United Kingdom of 
Great Britain and Northern Ireland filed in the Registry an Application 
instituting proceedings before the Court against the Kingdom oz Norway, 
the. subject of the proceedings being the validityor otherwise, under 
international law, Qf the lines of delimitation of the Norwegian fisheries 
zone laid down by the Royal Decree of July 12th, 1935% as amended by a 
Decree of December 10th, 1937, for that part of Norway which is situated 
northward of 66° 28.8’ (or 66° 28’ 48”) N. latitude. The Application 


E refers to the Declarations by which the United Kingdom and Norway 


`- have accepted the compulsory jurisdiction of the Court in accordance with 


Article 86, paragraph 2, of the Statute. 
This Application asked- the Court l 


1 Excerpted text of opinion. T Ee 

2 Pres. Basdevant ; Vice-Pres. Guerrero ;- Judges Aee, Hackworth, Winiarski, ‘Zoričié, 
DeVisscher, MeNair, ‘Klaestad, Badawi Pasha, Read, Hsu Mo. | . 

3 ia ae by. the Court. . 
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“ (a) to declare the principles of international law to be applied 
in defining the base-lines, by refer2znce to which the Norwegian 
Government is entitled to delimit a fisheries zone, extending to sea- 
ward 4 sea miles from those lines and exclusively reserved for its 
own nationals, and to define the said base-lines in so far as it ap- 
pears necessary, in the light of the arguments of the Parties, in 
order to avoid further legal differences between them; 

(b) to award damages to the Government of the United Kingdom 
in respect of all interferences by the Norwegian authorities with 
British fishing vessels outside the zone which, in accordance with the 
Court’s decision under (a), the Norwegian Government is entitled 
to reserve for its nationals.’’ 


At the end of his argument, the Agent of the United Kingdom Govern- 
ment presented the following submissions: 


“The United Kingdom submits that the Court should decide that 
the maritime limits which Norway is entitled to enforce as against the 
United Kingdom should be drawn in accordance with the following 
principles : 

(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the | 
base-line. 

(3) That, subject to (4), (9) and (10) below, the baseline must be 
low-water mark on permanently dry land (which is part of Norwegian 
territory) or the proper closing line (see (7) below) of Norwegian 
internal waters. 

(4) That, where there is a low-tide elevation situated within 4 sea 
miles of permanently dry land, or of the proper closing: line of 
Norwegian internal waters, the outer limit of territorial waters may 
be 4 sea miles from the outer edge (at low tide) of this low-tide 
elevation. In no other case may a low-tide eleande be taken mto 
account. 

(5) That Norway is entitled to claim as Noiwedian internal Haters: 

. on historic grounds, all fjords and sunds ‘which fall within the con- 
ception. of a bay as defined in international law, whether the proper 
entrance to the indentation is more or less than 10 sea miles wide. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion to 
the width of its mouth as to constitute the indentation more than a 
mere curvature of the coast, 

(7) That, where an area of water is a bay, the principle which 
determines where the closing. line. should be drawn, is that the closing 
line should be drawn between the natural geographical entrance points 
where the indentation ceases to have the configuration of a bay. 

(8) That a legal strait is any geographical strait which connects 
two portions of the high seas. . 

(9). That Norway is entitled to claim as Norwegian tersiterial 
waters, on historic grounds, all the waters. of the fjords and sunds 
which have the character of a legal strait. Where the maritime belts, 
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drawn from each shore, overlap at each end of the strait, the limit 


of territorial waters is formed by the outer rims of these two maritime 


belts. Where, however, the maritime belts so drawn do not overlap, 
the limit follows the outer rims of each of these two maritime belts, 
until they intersect with the straight line, joining the natural en- 
trance points of the strait, after which intersection the lirait follows 
that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the south-westarly end of the fjord, is 
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of 
the Reply. 

(11) That Norway, by reason of her historie title to fjords and 


’ sunds, is entitled to claim, either as territorial or as internal waters, 


the areas of water lying between the island fringe and the mainland 
of Norway. In order to determine what creas must be deemed to 
lie between the islands and the- mainland, and whether these areas 
are territorial or internal waters, recourse must be had to Nos. (6) and 
(8) above, being the definitions of a bay and of a legal strait. 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claim to waters not covered by the preceding principles. 
As between Norway and the United Kingdom, waters off the coast of 
Norway north of parallel 66° 28.8' N., which are not Norwegian by 
virtue of the above-mentioned principles, are high seas. 

(13) That Norway is under an international obligation to pay 
to the United Kingdom compensation in respect of all the arrests 
since 16th September, 1948, of British fishing vessels in waters, which 
are high seas by virtue of the application of the preceding principles.’’ 


Later, the Agent, ‚of the United Kingdom Government presented the 


followin Conclusions; at the end of his oral reply: 


The United Kingdom submits that the Court should decide that 
the maritime limits which Norway is entitled to enforce as against 
the United Kingdom should be drawn in accordance with the fol- 
lowing principles: 


(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the 
base- line. 

: (8) That, subject to Nos. (4), (9) and (10) below, the base-line 
must be low-water mark on permanently dry land (which is part of 
Norwegian territory) or the proper closing. line (see No. (7) below) of 
Norwegian internal waters. 

(4) That, where there is a low-tide elevation .situated within 4 
sea, miles of permanently dry land, or of the proper closing line of 
Norwegian internal waters, the outer limit of Norwegian territorial 
waters may be 4 sea miles "from the outer edge (at low tide) ‘of this 
low-tide elevation. In no other case may a low-tide elevation be 
taken into account. 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historie grounds, all fjords and sunds which fall within the con- 
ception of a bay as ce) in international law (see No. (6) below), 
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- whether the proper closing line of the indentation is more or less than 
10 sea miles long. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion 
to the width of its mouth as to constitute the indentation more than 
a mere curvature of the coast. 

(7) That, where an area of water is a bay, the principle which 
determines where the closing line should be drawn, is that the closing 
line should be drawn. between the natural geographical entrance points 
where the indentation ceases to have the configuration of a bay. 

( 8) That a legal strait is any geographical strait which connects two 
portions of the high seas. 

“(9) (a) That Norway is entitled to claim as Hirai territorial - 
waters, on historic grounds, all the waters of the fjords and sunds 
which have the charaetar of legal strais. 

(b) Where the maritime belts drawr from each shore overlap at 
each end of the strait, the limit of territorial waters is formed by 
the outer rims of these two maritime belts. Where, however, the 
maritime belts so drawn do not overlap, the limit follows the outer 
rims of each of these two maritime belts, until they intersect with the 
straight line, joining the natural entrance points of the strait, after 
which intersection the limit follows that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the south-westerly end of the fjord, is the 
pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of the - 
Reply. . 

(11) That Norway. by reason of he? historic title to fjords and ` 
sunds (see Nos. (5) and (9) (a) above), is entitled to claim, either 
as internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway. In order to deter- 
mine what areas must be deemed to lie between the island fringe and 
the mainland, and whether these areas are internal or territorial waters, 
the principles of Nos. (6), (7), (8) and (9) (b) must be applied to 
indentations in the island fringe. and to indentations between the 
island fringe and the mainland—those areas which lie in indentations 
having the character of bays, and within the proper closing lines 
thereof, being deemed to be internal waters; and those areas which 

. lie in indentations having the character of legal straits, and within 
the proper limits therecf, being deemed to be territorial waters. 

(12) That Norway: is not entitled, as against the United Kingdom; 
to enforce any claims to waters not covered by the preceding prinéiples, 
As between Norway and the United Kingdom, waters off the coast 
of Norway north of parallel-66° 28.8: N., which are not Norwegian by 
virtue of the above-mentioned principles, are high seas. 

(13) That the Norwegian Royal Decree of 12th July, 1985, is not 
enforceable against the United Kingdom to the extent that it claims 
as Norwegian waters {internal or territorial waters) areas of water not, 
covered by Nos. (1)— 11). 

(14) That Norway is under an international obligation’ to pay to 
the United Kingdom compensation in raspect of all the arrests since 
16th September, 1948, of British fishing vessels in waters which are 
high seas by virtue o2 the application of the preceding principles. 
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Alternatively to Nos. (1) to (18) (if the Court should decide to 
determine by its judgment the exact limits of the territorial waters 
which Norway is entitled to enforce against the United Kingdom), 
that Norway is not entitled as against the United Kingdom to claim 

- as Norwegian waters any areas of water off the Norwegian coasts 
north of parallel 66° 28.3’ N. which are outside the pecked green line 
drawn on the charts which form Annex 35 of the Reply. 

Alternatively to Nos. (8) to (11} (if the Court should hold that 
the waters of the Indreleia are Norwegian internal waters), the fol- 
lowing are substituted for Nos. (8) to (11): 

I. That, in the case of the Vestfjord, the outer limit of Norwegian . 
territorial waters at the south-westerly end of the fjord is a line 
drawn 4 sea miles seawards of a line joining the Skomver lighthouse at 
Rost to Kalsholmen lighthouse in Tennholmerne until the intersection 
of the former line with the ares of circles in the pecked green line - 
shown on Charts 8 and 9 of Annex 35 of the Reply. 

II. That Norway, by reason of her historic title to fjords and 
sunds, is entitled to claim as internal waters the areas of water lying 
between the island fringe and the mainland of Norway. In order to 
determine what areas must be deemed to lie between the island fringe 
and the mainland, the principles of Nos. (6) and (7) above must be 
applied to the indentations in the island fringe end to the indentations 
between the island fringe and the mainland—those areas which lie in 
indentations having the character of bays, and within the proper 
closing lines thereof, being deemed to lie: between the island fringe 
and the mainland.”’ 


At the end of his anganent the Norwegian Agent cer on behalf 
of his government, the following submissions, which he did not modify in 
his oral rejoinder: 


* “Having regard to the fact that the Norwegian Royal Decree of 
July 12th, 1935, is not inconsistent with the rules of international law 
piding upon Norway, and 

*. having regard to the fact that Norway possesses, in any event, an 
historic title to all the waters included within the limits laid down by 
that decree, 


May it. please the Court, 
~. in one single judgment, 
rejecting all submissions to the contrary, 


to adjudge and declare that the delimitation of the fisheries zone 
fixed by the Norwegian Royal Decree of July 12th, 1935, is not con- 
trary to international law.’’ 


The facts which led the United Kingdom to bring the case before the 
Court are briefly as follows. 

The historical facts laid before the Court establish that as the result 
of complaints from the King of Denmark and of Norway, at the beginning 
of the seventeenth century, British fishermen refrained from fishing in 
Norwegian coastal waters for a long period, from 1616-1618 until 1906. 


JUDICIAL DECISIONS - B53 


In 1906 a few British: fishing vessels. appeared off the coasts of Eastern 
Finnmark. From 1908 onwards ‘they: returned in greater numbers. 
These were trawlers equipped with improved and powerful gear. The 
local population became perturbed, and measures were taken by the Nor- 
wegian Government with a view- to specifying the limits within which 
fishing was prohibited to foreigners. 

The first incident occurred in’ 1911 when a British trawler was seized 
and condemned for having violated these measures. Negotiations ensued 
between the two Governments. These were interrupted by the war in 
1914. From 1922 onwards incidents recurred. Further conversations ` 
were initiated in 1924. In 1932, British trawlers, extending the range of 
their activities, appeared in the sectors off the Norwegian coast west of the 
North Cape, and the number of warnings and arrests increased. On July 
27th, 1933, the United Kingdom Government sent a memorandum to the 
Norwegian Government complaining that in delimiting the territorial sea 
the Norwegian authorities had made use of unjustifiable base-lines. On 
July 12th, 1935, a Norwegian Royal Decree was enacted delimiting the 
Norwegian fisheries zone north of 66° 28.3’ North latitude. 

The United Kingdom made urgent representations in Oslo in the course 
of which the question of referring the dispute to the Permanent Court of 
International Justice was raised. Pending the result of the negotiations, 
the Norwegian Government made it known that Norwegian fishery patrol 
vessels would’ deal leniently with foreign vessels fishing a certain distance ` 
within the fishing limits. In 1948, since no agreement had been reached, the 
Norwegian Government abandoned its lenient enforcement of the 1935 


Decree; incidents then became more and more frequent. A considerable - ` 


number of British trawlers were arrested arid condemned. - It was then 
that the United Kingdcm Government instituted the present proceedings. 

The Norwegian Roya_ Decrée of July 12th, 1985, concerning the delimi- 
“tation of the Norwegian fisheries zone sets out in the preamble the con- 
siderations on which ‘its provisions are based. In this connection it refers 
to ‘‘well-established naticnal titles of right,’’ ‘‘the geographical conditions ` 
prevailing on the Norwegian coasts,’’ ‘‘the safeguard of the vital in- 
terests of the inhabitarts of the northernmost parts of:thé country’’; it 
further relies on the Rayal Decrees of February 22nd, 1812, October 16th, 
1869, January 5th, 1881, and September 9th, 1889. 

The Decree provides that ‘‘lines of delimitation towards the high sea of 
the Norwegian fisheries zone as regards that part of Norway which is 
situated northward of 66° 28.8’ North latitude... shall run parallel 
with straight baselines drawn between fixed points on the mainland, on 
islands or rocks, starting from the final point of the boundary lime of the 
Realm in the easternmost part of the Varangerfjord and going as far as 
Trena in the County of Nordland.’’ An appended schedule indicates . 
the fixed points between which the base-lines are drawn.. 
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The subject of the dispute is clearly indicated under point 8 of the Ap- 
plication instituting proceedings: “The subject of the dispute is the 
validity or otherwise under international law of the lines of delimitation 
of the Norwegian fisheries zone laid down by the Royal Decree of 1935 for 
that part of Norway which is situated northward of 66° 28.8’ North lati- 
tude.” And further on: “f... the question at issue between the two 
Governments is whether the lines prescribed by the Royal Decree of 1935 
as the base-lines for the delimitation of the fisheriss zone have or have not 
been drawn in accordance with the applicable rules of international law. 

Although the Decree of July 12th, 1985, refers to the Norwegian fisherie 
zone and does not specifically mention the territorial sea, there can be no 
doubt that the zone delimited by this Decree is none other than the sea 
area which Norway considers to be her territorial sea. That is how the 
Parties argued the question and that is-the way in which they submitted 
it to the Court for decision. 

The Submissions presented by the Agent of the ee Government 
correspond to the subject of the dispute as indicated in the Application. 

The propositions formulated by the Agent of the United Kingdom Gov- 
ernment at the end of his first speech and revised by him at the end of his 
oral reply under the heading of ‘‘Conclusions’? are more complex in 
character.and must be dealt with in detail. 

Points 1 and 2 of these-‘‘Conclusions”’ refer to the extent of Norway’s 
territorial sea. This question is not the subject of the present dispute. In 
fact, the 4-mile limit claimed by Norway was acknowledged by the United 
Kingdom in the course of the proceedings. 

Points 12 and 13 appear to be real Submissions which accord with the 
United Kingdom’ S conception of international law as set out under points 
3 to 11. 

Points 3 to 11 appear to be a set of propositions which, in the form of 
definitions, principles or rules, purport to justify certain contentions and 
do not constitute a precise and direct statement of a claim. The subject 
of thé dispute being quite concrete, the Court cannot entertain the sug- 
gestion made by the Agent of the United Kingdom Government at the 
sitting of October 1st, 1951, that the Court should deliver a Judgment 
which for the moment would confine itself to adjudicating on the defi- 
nitions, principles or rules stated, a suggestion which, moreover, was 
objected to by the Agent of the Norwegian Government at the sitting of 
Oétober 5th, 1951. These are elements which might furnish reasons in 
support of the Judgment, but cannot constitute the decision. It further 
follows that even understocd in this way, these elements may be taken into 
account only in so far as they would appear to be relevant for deciding the 
sole question in dispute, namely, the validity or otherwise under inter- 
national law of the lines of delimitation laid down by the 1935 Decree. 

Point 14, which seeks to secure a decision of principle concerning Nor- 
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way’s obligation to pay to the United Kingdom compensation in respect of 
all arrests since September 16th, 1948, of British fishing vessels in waters 
found to be high seas, need not be considered, since the Parties had agreed 
topleave this question to subsequent settlement if it should arise. 

Gi: claim of the United Kingdom Government is founded on what it 
regards as the general insernational law applicable to the delimitation of’ 
the Norwegian fisheries zcne. 

The Norwegian Government does not deny that there exist rules of 
international law to which this delimitation must conform. It contends 
that the propositions formulated by the United Kingdom Government in 
ts ‘‘Conclusions’’ do not possess the character attributed to them by that 
Government. It further relies on its own system of delimitation which it 
asserts to be in every respect in conformity with the requirements of inter- 
national law. 

` The Court will examine in turn these various aspects of the claim of the 
United Kingdom and of the defence of the Norwegian Government. . 

The coastal zone concerned in the dispute is of considerable length, It 
lies north of latitude 66° 28.8’ N., that is to say, north of the Arctie Circle, 
and it includes the coast cf the manana of Norway and all the islands, 
islets, rocks and reefs, known by the name of the ‘‘skjergaard”’ (literally, 
rock rampart), together with all Norwegian internal and territorial waters. 
The coast of the mainlard, which, without taking any account of-fjords, 
bays and minor indentations, is over 1,5C0 kilometres in length, is of a 
very distinctive configuration, Very broken along its whole length, it 
constantly opens out into indentations, often penetrating for great dis- 
tances inland: the Porsargerfjord, for instance, penetrates 75 sea miles in- 
land.. To the west, the land configuration stretches out into the sea: the 
large and small islands, mountainous in character, the islets, rocks and 
reefs, somé always above water, others emerging only at low tide, are in 
truth but an extension of the Norwegian ma‘nland. The number of insular 
formations, large and small, which make up the ‘‘skjergaard,’’ is estimated 
by the Norwegian Government to be one hundred and twenty thousand. 
From the southern extremity of the disputzd area to the North Cape, the 
“‘skjergaard’’ lies along the whole of the coast of the mainland; east of 
the North Cape the ‘‘skjzrgaard’’ ends, brt the coast line continues to be © 
broken by large and deeply indented fjords. 

Within the ‘‘skjrgaard,’’ almost every island has its large and its small 
bays; countless arms of the sea, straits, channels and mere waterways serve 
as a means of communication for the local population which inhabits the 
islands as it does the mainland. The coast of the mainland does not con- 
stitute, as it does in practically all other 2ountries, a clear dividing line 
between land and sea. What matters, what really constitutes the Nor- 
wegian coast line, is the outer line of the ‘‘skjergaard.”’ 

The whole of this region is mountainous. The North Cape, a sheer rock 
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little more than 300 metres high, can be seen from a considerable distance; 
there are other summits rising to over a thousand metres, so that the 
Norwegian coast, mainland and ‘‘skjergaard,’’ is visible from far off. 

+ Along the coast are situated comparatively shallow banks, veritable 
under-water terraces which constitute fishing grounds where fish are par-. 
ticularly abundant; these grounds were known to Norwegian fishermen 
and exploited by them from time immemorial. Since these banks lay 
within the range of vision, the most desirable fishing grounds were always 
located and identified by means of the method of alignments (‘'‘meds’’), at 
points where two lines drawn between points selected on the coast or an 
islands intersected. 

In these barren regions the inhabitants of the coastal zone derive their 
livelihood essentially from fishing, 

P Such’ are the realities which must be borne in mind in appraising the 
validity of the United Kingdom contention that the limits of the Norwegian 

fisheries zone laid down in the 1935 Decree are contrary to international 

law. 

ce Parties being in agreement on the figure of 4 miles for the breadth 
the territorial sea, the problem which arises is from what base-line this 

breadth is to be reckoned. The Conclusions of the United Kingdom are 

explicit on this point: the base-line must be low-water mark on permanently 

dry land which is a part of Norwegian territory, or the proper closing line 

of. Norwegian internal waters. 

_<The Court has no difficulty in finding that, for the purpose of measuring 
the hreadth of the territorial sea, it is the low-water mark as opposed to the 
high-watér mark, or the mean between the two tides, which has generally 
been adopted in the practice of States. This criterion is the most favour- 
able-to the coastal State and clearly shows the character of territorial waters 
as ‘appurtenant to the land territory. The Court notes that the Parties 
agree: as to this criterion, but that they differ as to its application.) 

The Parties also agree that in the case of a low-tide elevation (drying 
rock) the outer edge at low water of this low-tide elevation may be taken 
into account as a base-point for calculating the breadth of the territorial 
sea. ©The Conclusions of the United Kingdom Government add a condition 
which is not admitted by Norway, namely, that, in order to be taken into 
account, a drying rock must be situated within 4 miles of permanently dry 
land. However, the Court does not consider it necessary to deal with 
this question, inasmuch as Norway has succeeded in proving, after both 
‘Parties had given their interpretation of the charts, that in fact none of the 
drying rocks used ty her as base Portes is more than 4 miles from per- 
manently dry land J 

The Court finds itself obliged to decide whether the relevant low-water 
mark is that of the mainland or of the ‘‘skjwrgaard.’’ Since the main- 
land is bordered in its western sector by the ‘‘skjergaard,’’ which consti- 
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tutes a-whole with the mainland, it is the outer line of the “‘skjergaard”’ 
which must be taken into account in delimiting the belt of Norwegian 
territorial waters. This solution is dictated by geographic realities. 
Three methéds have been contemplated to effect the application of the low- 
water mark rule. The simplest would appzar to be the method of the 
tracé paralléle, which consists of drawing the outer limit of the belt of 
territorial waters by following the coast in all its sinuosities. This method 
may be applied without difficulty to an ordinary coast, which is not too 
broken. Where a coast is deeply indented and cut into, as is that of East- 
ern Finnmark, or where it is bordered by an archipelago such as the 
“skjergaard’’ along,the western sector of the coast here in question, the 
base-line becomes independent of the low-water mark, and. can only be 
determined by means of a geometric construztion. In such ‘circumstances 
the line of the low-water mark can no longer be put forward as a rule 
requiring the coast line to be followed in all its sinuosities; nor can one 
speak of exceptions when contemplating so rugged a coast in detail. Such 
a coast, viewed as a whole, calls for the application of a different method. 
Nor can one characterize as exceptions to the rule the very many derogations 
which would be necessitated by such a ruzged coast. The rule would 
disappear under the exceptions. . 

It is true that the experts of the Second Sub-Committee of the Second a 
Committee of the 1930 Conference for the codification of international law 
formulated the low-water mark rule somewhat strictly (‘‘following all the 
sinuosities of the coast’’). But they were at the same time obliged to admit 
many exceptions relating to bays, islands near the coast, groups of islands. 
In the present case this method. of the tracé paralléle, which was invoked 
against Norway in the Memorial was abandoned in the written Reply, and 
later in the oral argument of the Agent of the United Kingdom Government. 
Consequently, it is no longer relevant- to the case. ‘‘On the other hand,’’ 
it is said in the Reply, ‘‘the courbe tangente—or, in English, ‘envelopes of 
ares of circles’—method is the method which the. United Kingdom considers 
to. be the correct one.” z _ 

The ares of circles method, which is constantly used for determining the 
position of a point or object at sea, is-a new technique in so far as it is a 
method for delimiting the territorial sea. This technique was proposed 
by the United States delegation at.the 1980 (Conference for the codification. 
of international law. Its purpose is to secure the application of the 
principle that the belt of territorial waters must follow the line of the coast. {- 
It is not obligatory by law, as was admitted by Counsel for the ‘United 
Kingdom Government in his oral reply. In these circumstances, and al- 
though certain of the Conclusions of the United Kingdom are founded on 
the applicaton. of the ares of circles method, the Court considers that it 
need not deal with these Conclusions in so far as they are based upon this 
method. . ; 
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( The'geineip}e that the belt of territorial waters must follow the general — 
direction\of- the coast makes it possible to fix certain criteria valid for any 
delimitation of the territorial sea; these criteria will be elucidated later. 

The Court will confine itself at this stage to noting that, in order to apply 

this principle, several States have deemed it necessary to follow the straight 
_ ybase-lines method and that they have not encountered objections of prin- 
` feiple by other States. This method consists of selecting appropriate points 
on the low-water mark and drawing straight lines between them. This has 
been done, not only in the case of well-defined bays, but also in cases of 
minor curvatures of the coast line where it was solely a question of giving 
a simpler form to the belt of territorial waters. 

It has been contended, on behalf of the United Kingdom, that Norway 
may draw straight lines only across bays. The Court is unable to share 
this view., If the belt of territorial waters must follow the outer line of 
the ‘‘skergaard,’’ and if the method of straight base-lines must be admitted 
in certain cases, there is no valid reason to draw them only across bays, 
as in Eastern Finnmark, and not also to draw them between islands, islets 
_ and rocks, across the sea areas separating them, even when such areas do 
“not fall within the conception of a bay. It is sufficient that they should 

be situated between the island formations of the ‘‘skergaard,’’ inter 

fauces terrarum. l 

The United Kingdom Government concedes that straight lines, regardless 
of their length, may be used only subject to the conditions set out in point 

5 of its Conclusions, as follows: 


ee 


“‘Norway is entitled to claim as Norwegian internal waters, ‘on his- 
torie grounds, all fjords and sunds which fall within the conception of 
a bay as defined in international law (see No. (6) below), whether the 
proper closing line of the indentation is more or less than 10 sea miles 
Jong.’’ 

-A preliminary remark must be made in respect of this point. 

In the opinion of the United Kingdom Government, Norway is entitled, 
on historic grounds, to claim as internal waters all fjords and sunds which 
have the character of a bay. She is also entitled on ‘historic grounds to 
claim as Norwegian territorial waters all the waters of the fjords and sunds 
which have the character of legal straits (Conclusions, point 9), and, either 
as internal or as territorial waters, the areas of water lying between the 
island fringe and the mainland (point 11 and second alternative Con- 

_ clusion IT). 

' By “historic. waters” are usually meant waters which are treated as 

` internal waters but which would not have that character were it not for 
the existence of an historic title. The United Kingdom Government refers 
to the notion of historic titles both in respect of territorial waters and 
internal waters, considering such titles, in both cases, as derogations from 
general international law. In its opinion Norway can justify the claim 
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` that these waters are territorial or internal on the ground that she has 


exercised the necessary jurisdiction over them for a long period without op- 
position from other States, a kind of possessio longi temporis, with the re- 
sult that her jurisdiction cver these waters must now be recognized, although 
it constitutes a derogation from the rules in force. Norwegian sovereignty 
over these waters would constitute an exception, historic titles justifying 
situations which. would otherwise be in condict with international law. 

{As has been said, the United Kingdom Government concedes ‘that Nor- 

way is entitled to claim as internal waters all the waters of fjords and sunds 
which fall within the conception of a bay as defined in international law, 
whether the closing line of the indentation is more or less than ten sea 
miles long. But the United Kingdom Government concedes this only on 
the basis of historic title; it must therefore be taken that that Government 
has not abandoned its contention that the ten-mile rule is to be regarded as 
a rule of international law. . . 
i {In these ‘circumstances the Court deems it necessary to point out that 
although the ten-mile rule has been adopted by certain States both in their 
national law and in thei> treaties and conventions, and although certain 
arbitral decisions have applied it as between these States, other States have 
adopted a different limit. Consequently, the ten-mile rule has not acquired 
the authority of a general rule of international law. 

In any event the ten-mile rule would appear to be inapplicable as against 
Norway inasmuch as she has always opposed any attempt to apply it to the 
Norwegian coast.) 

The Court now’ comes to the question of the length of the base-lines drawn 
across the waters lying between the various formations of the ‘‘skjer- 
gaard.’’ Basing itself on the analogy with the alleged general rule of 
ten miles relating to bays the United Kingdom Government still maintains 
on this point that the length of straight lines must not exceed ten miles:. 

In this connection, the practice of States does not justify the formulation 
of any general rule of law. The attempts that have been made to subject 
groups of islands or coastal archipelagoes to conditions analogous to the 
limitations concerning beys (distance between the islands not exceeding 
twice the breadth of the territorial waters, or ten or twelve sea miles), 
have not got beyond the stage’of proposals. i 

Furthermore, apart fram any question of limiting the lines to ten miles, 
it may be-that several lines can be envisaged. In such cases the coastal 


State would seem to be in the best position to appraise the local conditions 
dictating the selection. atts 

Consequently,(the Court is unable to shar2 the view of the United King- 
dom Government, that ‘‘Norway; in the matter of base-lines, now claims 
recognition of an exceptional system.’’ As will be shown later, all that 


N 


specifie case. \ . T 


the Court can see therein is the application of general international law toa]: 


|v 
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The Conclusions of the United Kingdom, points 5 and 9 to 11, refer 
to waters situated between the base-lines and the Norwegian mainland. 
The Court is asked to hold that on historie grounds these waters belong to 
Norway, but that they are divided into two categories: territorial and i in- 
ternal waters, in accordance with two criteria which the Conclusions re- 
gard as well founded in international law, the waters falling within the 
‘conception of a bay being deemed to be internal waters, and those having 
the character of legal straits being deemed to be territorial waters. 

As has been conceded by the United Kingdom, the ‘‘skjergaard’’ con- 
stitutes a whole with the Norwegian mainland; the waters between the 
base-lines of the belt of territorial waters and the mainland are internal 
waters. However, according to the argument of the United Kingdom a 
portion of these waters constitutes territorial waters. These are inter alia 
the waters followed by the navigational route known as the Indreleia. It is 
contended that since these waters have this character, certain consequences 
arise with regard to the determination of the territorial waters at the end 
of this water-way considered as a maritime strait. 

The Court is bound to observe that the Indreleia is not a strait at all, but 
rather a navigational route prepared as such by ‘means of artificial aids io 
navigation provided by Norway. In these circumstances the Court is un~ 
able to accept the view that the Indreleia, for the purposes of the present’ 
case, has a status different from that of the other waters included in the 
“skjergaard.”’ 

Thus the Court, confining itself for the moment to the Conclusions of 
he United Kingdom, finds that the Norwegian Government in fixing the 
base-lines for the delimitation of the Norwegian fisheries zone by the pias 
Decree has not violated international law. 

It does not at all follow that, in the absence of rules having the techniesjly 
precise character alleged by the United Kingdom Government, the ide- 
limitation undertaken by the Norwegian Government in 1985 is not snbsact 
to certain principles which make it possible to judge as to its validity under 
international law.{ The delimitation of sea areas has always an international 
l aspect ; it cannot dependent merely upon the will of the coastal State 


as as expressed in its_municipal law. ‘Although it is true that the act of > 


delimitation is necessarily a unilateral act, because only the coastal State °- 


is competent to undertake it, the validity of the delimitation with regard to 
other States depends upon international law. 2 : 

In this connection, certain basic considerations inherent in the nature of 
-the territorial sea, bring to light certain criteria which, though not entirely 
precise, can provide courts with an adequate basis for their decisions, which 
can be ‘adapted to the diverse facts in question. 


Among these considerations, some reference must be made to the close 
- dependence of the territo a upon the ain, It is the land 


which confers upon the coastal State a right to the waters off its coasts. It 
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follows that while such a State must be allowed the latitude necessary in 
order to be able to adapt its delimitation to practical needs and local re- 
quirements, the drawing of base-lines must not depart to any appreciable 
extent from the general direction of the coast. 
Another fundamental consideration, of particular importance in this case, 
is the more or less close relationship existing between certain sea areas and 
the land formations which divide or surroimd them. The real question 
raised in the choice of base-lines is in effect whether certain sea areas lying 
within these lines are sufficiently closely linked to the land domain to be 
subject to the regime of internal waters. This idea, which is at the basis 
of the determination of the rules relating to bays, should be liberally ap- 
plied in the case of a coast, the geographica_ configuration of which is as 
unusual as that of Norway. 
Finally, there is one ccnsideration not tc be overlooked, the scope of 
which extends beyond purely geographical factors: that of certain economic 
interests peculiar to a region, the reality and importance of which are clearly 
evidenced by a long usage. 
Norway puts forward the 1935 Decree as the application of a traditional 
‘system of delimitation, a system which she elaims to be in complete con- 
formity with international law. The Norwegian Government has referred 
in this connection to an historic title, the meaning of which was made clear 
by Counsel for Norway at the sitting on October 12th, 1951: (The Nor- 
wegian Government does not rely upon history to justify exceptional 
rights, to claim areas of sea which the general law would deny; it invokes 
‘history, together with other factors, to justify the way in which it applies 
the general law.’’) This conception of an Listoric title is in consonance 
with the Norwegian Government’s understanding of the general rules of 
international law. In its view, these rules cf international law take into 
account the diversity of fects and, therefore, concede that the drawing of 
` þbase-lines must be adapted to the special conditions obtaining in different 
regions. - In its view, the system of delimitation applied in 1935, a system 
characterized by the use of straight lines, does not therefore infringe the 
general law; it is an adaptation rendered necessary by local conditions. 
The Court must ascertain precisely what this alleged system of delimita- 
tion consists of, what is its effect in law as against the United Kingdom, 
and whether it was applied by the 1985 Decree in' a manner which con- 
formed to international law. . f 

It is common ground between the Parties that on the question of the 
existence of a Norwegian system, the Royal Decree of February 22nd, 1812, 
is of cardinal importance. This Decree is in the following terms: ‘‘We 
wish to lay down as a rule that, in all cases when there is a question of 
determining the limit of oar territorial sovereignty at sea, that limit shall 
be reckoned at the distanca of one ordinary sea league from the island or 
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islet farthest from the mainland, not covered by the sea; of which all © 
proper authorities shall be informed by rescript.’”’ . 

This text does not clearly indicate how the base-lines between the islands. 
or islets farthest from the mainland were to be drawn. In particular, it 
does not say in express terms that the lines must take the form of straight 
lines. drawn between these points. But it may be noted that it was in this 
way that the 1812 Decree was invariably construed in Norway in the course 
of the 19th and 20th centuries. 

The Decree of October 16th, 1869, relating to the delimitation of Sunn- 
more, and the Statement of Reasons for this Decree, are particularly re- 
vealing as to the traditional Norwegian conception and the Norwegian con- 
struction of the Decree of 1812. It was by reference to the 1812 Decree, 
and specifically relying upon ‘‘the conception’’ adopted by that Decree, 
that the Ministry of the Interior justified.the drawing of a straight line 26 © 
miles in length between the two outermost points of the ‘‘skjergaard.’’ 
The Decree of September 9th, 1889, relating to the delimitation of Romsdal 
and Nordmore, applied the same method, drawing four straight lines, re- 
spectively 14.7 miles, 7 miles, 23.6 miles and 11.6 miles in length. 

The 1812 Decree was similarly construed by the Territorial. Waters 
Boundary Commission (Report of February 29th, 1912, pp. 48-49), as 

“it was in the Memorandum of January 8rd, 1929, sent by the Norwegian 
Government to the Secretary-General of the League of Nations, in which 
it was said: ‘‘The direction laid down by this Decree should be interpreted 
in the sense that the starting-point for calculating the breadth of the terri- 
torial waters should be a line drawn along tke ‘skjwrgaard’ between the 
furthest rocks and, where there is no ‘skjergaard,’ between the extreme 
points.” The judgment delivered by the Ncrwegian Supreme Court in 
1934, in the St. Just case, provided final authority for this interpretation. 
This conception accords with the geographical characteristics of the Nor- 
wegian coast and is not contrary to the principles of international law. 

It should, however, be pointed out that whereas the 1812 Decree desig- 
nated as base-points ‘‘the island or islet farthest from the mainland not 
covered by the sea,” Norwegian governmental practice subsequently in- 
terpreted this provision as meaning that the limit was to be reckoned from 
the outermost islands and islets ‘“‘not continuously covered by the sea.” 

¢ The 1812 Decree, although quite general in its terms, had as its immediate 
object the fixing of the limit applicable for the purposes of maritime neu- 
trality. However, as soon as the Norwegian Government found itself im- 
pelled by circumstances to delimit its fisheries zone, it regarded that Decree 
as laying down principles to be applied for purposes other than neutrality. 
The Statements of Reasons cf October Ist, 1869, December 20th, 1880, and 

May 24th, 1889, are conclusive on this point. They also show that the de- 
` limitation effected in 1869 and in 1889 constituted a reasoned application 
of a definite system applicable to the whole cf the Norwegian coast line, 
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and was not merely legis_ation of local interest called for by any special 
requirements. The following passage from the Statement of Reasons of 
the 1869 Decree may in particular be referred to: ‘‘My Ministry assumes 
that the general rule mentioned above [namely, the four-mile rule], which 

is recognized by international law for the Getermination of the extent of a 
~ country’s territorial waters, must be applied here in such a way that the 
sea area inside a line drawn parallel to a straight line between the two 
outermost islands or rocks not covered by the sea, Svinéy to the south and 
Storholmen to the north, and one geographical league north-west of that 
straight line, should be ecnsidered Norwegian maritime territory” 

The 1869 Statement of Reasons brings oat all the elements which go to 
make up what the Norwegian Government describes as its traditional sys- 
tem of delimitation: base-points provided by the islands or islets farthest. 
from the mainland, the use of straight lines joining up these points, the 
lack of any maximum length for such lines. The judgment of the Nor- 
wegian Supreme Court in the St. Just case upheld this interpretation and 
added that the 1812 Decree had never been understood or applied ‘‘in 
such a way as to make the boundary follow the sinuosities of the coast or to 
cause its position to be determined by means of circles drawn round the 
points of the Skjergaard or of the mainland furthest out to sea—a method 
which it would be very dificult to adopt or to enforce in practice, having 
regard to the special configuration of this coast.” Finally, it is estab- 
lished that, according to the Norwegian system, the base-lines must follow 
the general direction of the coast, which is in conformity with international 
law. 

Equally significant in this connection is the correspondence which passed 
between Norway and France between 1369-1870. On December 21st, 
1869, only two months after the promulgation of the Decree of October 
16th relating to the delimitation of Sunnmöre, the French Government asked 
the Norwegian Government for an explanetion of this enactment. It did 
so basing itself upon ‘‘the principles of international law.’ In a second 
Note dated December 30th of the same year, it pointed out that the distance 
between the base-points was greater than 10 sea miles, and that the line 
joining up these points snould have been & broken line following the con- 
figuration of the coast. In a Note of February 8th, 1870, the Ministry for 
Foreign Affairs, also dealing with the queszion from the point of view of 
international law, replied as follows: 


““By the same Noze of December 30th, Your Excellency drew my 
attention to the fixing of the fishery limit in the Sunnmére Archipelago 
by a straight line inssead of a broken line. According to the view held 
by your Government, as the distance between the islets of Svinédy and 
Storholmen is more zhan 10 sea miles, the fishery limit between these 
two points should have been a broken line following the configuration 
of the coast line and nearer to it than the present limit. In spite of 
the adoption in some treaties of the quite arbitrary distance of 10 sea 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


miles, this distance would not appear to me to have acquired the force 
of an international law. Still less would it appear to have any founda- 
tion in reality: one bay, by reason of the varying formations of the 
coast and sea-bed, may have an entirely different character from that 
of another bay of the same width. It seems to me rather that local 
conditions and considerations of what is practicable and equitable 
should be decisive in specific eases. The configuration of our coasts in 
no way resembles that of the coasts of other European countries, and 
that fact alone makes the adoption of any absclute rule of universal 
application impossible in this case. 

I venture to claim that all these reasons militate in favour of the 
line laid down by the Decree of October 16th. A broken line, con- 
forming closely to the indentations of the coast line between Svinéy 
and Storholmen, would have resulted in a boundary so involved and 
so indistinct that it would have been impossible to exercise any super- 
vision over it... .’’ 


Language of this kind can only be construed as the considered expression 
of a legal conception regarded by the Norwegian Government as compatible 
‘with international law. And indeed, the French Government. did not pur- 
sue the matter. In a Note of July 27th, 1870, it is said that, while main- 
taining its standpoint with regard to principle, it was prepared to accept the 
delimitation laid down by the Decree of October 16th, 1869, as resting upon 
“a practical study of the configuration of the coast line and of the con- 
ditions of the inhabitants.’’ 

The Court, having thus established the existence and the constituent 
elements of the Norwegian system of delimitation, further finds that this 
system was consistently applied by Norwegian authorities and that it en- 
countered no opposition on the part of other States. 

The United Kingdom Government has however sought to skow that the 
Norwegian Government has not consistently followed the prinziples of de- 
limitation which, it claims, form its system, and that it had admitted by 
implication that some other method would be necessary to comply with 
international law. The documents to which the Agent of the Government 
of the United Kingdom principally referred at the hearing on October 
20th, 1951, relate to the period between 1906 and 1908, the period in which 
British trawlers made their first appearance off the Norwegian coast, and 
which, therefore, merits particular attention. 

The United Kingdom Government pointed out that the law of June 2nd, 
1906, which prohibited fishing by foreigners, merely forbade fishing in 
‘‘Norwegian territorial waters,” and it deduced from the very general 
character of this reference that no definite system existed. The Court is 
unable to accept this interpretation, as the object of the law was to renew the 
prohibition against fishing and not to undertake a precise delimitation of the 
territorial sea. 

The second document relied upon by the United Kingdom Government 
is a letter dated March 24th, 1908, from the Minister for Foreign Affairs 


JUDICIAL DECISIONS 365 


to the Minister of National Defence. The United Kingdom Government 
thought that this letter incicated an adherence by Norway to the low-water 
mark rule contrary to the present Norwegian position. This interpretation 
cannot be accepted; it rests upon a confusicn between the low-water mark 
rule as understood by the United Kingdom, which requires that all the 
sinuosities of the coast line at low tide should be followed, and the general 
practice of selecting the low-tide mark rather than that of the high tide 
for measuring the extent of the territorial sea. 

The third document referred to is a Not2, dated November 11th, 1908, 
from the Norwegian Minister for Foreign Affairs to the French Chargé 
d’ Affaires at Christiania, in reply to a request for information as to whether 
Norway had modified the limits of her territorial waters. In it the Min- 
ister said : ‘Interpreting Norwegian regulations in this matter, whilst at the 
same time conforming to the general rule of the Law of Nations, this Min- 
istry gave its opinion that the distance from the coast should be measured 
from the low-water mark and that every islet not continuously covered by 
the sea should be reckoned as a starting-point.” The United Kingdom 
Government argued that by the reference to ‘‘the general rule of the Law 
of Nations,’’ instead of to its own system of delimitation entailing the use - 
of straight lines, and, furshermore, by its statement that ‘‘every islet not 
continuously covered by the sea should be reckoned as a starting-point,’’ 
the Norwegian Government had completely departed from what it to-day 
deseribes as its system, 

It must be remembered that the request for information to which the 
Norwegian Government wes replying related not to the use of straight lines, 
but to the breadth of Norwegian territorial waters. The point of the Nor- 
wegian Government’s reply was that there had been no modification in the 
Norwegian legislation. Moreover, it is impossible to rely upon a few words 
taken from a single note to draw the conclusion that the Norwegian Gov- 
ernment had abandoned a position which its earlier official documents had 
clearly indicated. f 

The Court considers that too much importance need not be attached to 
the few uncertainties or contradictions, real or apparent, which the United 
Kingdom Government claims to have discovered in Norwegian practice. 
They may be easily understood in the light of the variety of the facts and 
conditions prevailing in tke long period which has elapsed since 1812, and 
are not such as to modify the conclusions reached by the Court. 

In the light of these considerations, and in the absence of convincing evi- 
dence to the contrary, the Court is bound to hold that the Norwegian au- 
thorities applied their system of delimitation consistently and uninter- 
ruptedly from 1869 until the time when the dispute arose. 

From the standpoint of international law, it is now necessary to con- 
sider whether the application of the Norwegian system encountered any 
opposition from foreign States. 
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Norway has been in a position to argue without any contradiction that 
neither the promulgation of her delimitation Decrees in 1869 and in 1889, 
nor their application, gave rise to any opposition on the part of foreign 
States. Since, moreover, these Decrees constitute, as has been shown above, 
the application of a well-defined and uniform system, it is indeed this. 
system itself which would reap the benefit of general toleration, the basis 
of an historical consolidation which would make it enforceable as against 
all States. l 

The general toleration of foreign States with regard to the Norwegian 
practice is an unchallenged fact. For a period of more than sixty years’ 
the United Kingdom Government itself in no way contested it. One can- 
not indeed consider as raising objections the discussions to which the Lord 
Roberts incident gave rise in 1911, for the controversy which arose in this 
connection related to two questions, that of the four-mile limit, and that of - 
Norwegian sovereignty over the Varangerfjord, both of which were uncon- 
nected with the position of base-lines. It would appear that it was only. 
in its Memorandum of July 27th, 1933, that the United Kingdom made a 
formal and definite protest on this point. 

The United Kinglom Government has argued that the Norwegian system 
of delimitation was not known to it and that the system therefore lacked the 
notoriety essential to provide the basis of an historic title enforceable 
against it. The Court is unable to accept this view: As a coastal State on 
the North Sea, greatly interested in the fisheries in this area, as a maritime 
Power traditionally concerned with the law of the sea and concerned par- 
ticularly to defend the freedom of the seas, the United Kingdom could not 
have been ignorant of the Decree of 1869 which had at once provoked a re- 
quest for explanations by the French Government. Nor, knowing of it, 
could it have been under any misapprehension as to the significance of its 
terms, which clearly described it as constituting the application of a system. 
The same observation applies a fortiori to the Decree of 1889 relating to 
the delimitation of Romsdal and Nordmöre which must have appeared to 
the United Kingdom as a reiterated manifestation of the Norwegian prac- 
tice. 

Norway’s attitude with regard to the North Sea Fisheries (Police) Con- 
vention of 1882 is a further fact which must at once have attracted the at- 
tention of Great Britain. There is scarcely any fisheries convention of 
greater importance to the coastal States of the North Sea or of greater 
interest to Great Britain. Norway’s refusal to adhere to this Convention 
clearly raised the question of the delimitation of her maritime domain, 
especially with regard to bays, the question of their delimitation by means 
of straight lines of which Norway challenged the maximum length adopted 
in the Convention. Having regard to the fact that a few years before, the 
delimitation of Sunnmoére by the 1869 Decree had been presented as an 
application of the Norwegian system, one cannot avoid the conclusion that, 
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from that time on, all the elements of the problem of Norwegian coastal 
waters had been clearly stated. The steps subsequently taken by Great 
Britain to secure Norway’s adherence to the Convention clearly show that 
she was aware of and inter2sted in the question. 

The Court notes that in respect of a situation which could only be 
strengthened with the passage of time, the United Kingdom Government 
refrained from formulating reservations. 

The notoriety of the faets, the general toleration of the international 
community, Great Britain’s position in the North Sea, her own interest in 
the question, and her prolonged abstention would in any case warrant 
Norway’s enforcement of her system against the United Kingdom. 

(‘The Court is thus led to conclude that the method of straight lines, estab- Dr 5 
lished in the Norwegian system, was imposed by the peculiar geography of- oa 
the Norwegian coast; that even before the dispute arose, this method had 
been consolidated by a constant and sufficiently long practice, in the face of 
which the attitude of governments bears witness tq the fact that they did 
not consider it to be contrary to international ian 

The question now arises whether the Decree of Jtily 12th, 1935, which in 
its preamble is expressed to be an application of this method, conforms to it 
in its drawing of-the base-lines, or whether, at certain points, it departs 
from this method to ay considerable extent. 

The schedule appended tc the Decree of July 12th, 1935, indicates the 
fixed points between which the straight base-lines are drawn. The Court 
notes that these lines were the result of a careful study initiated by the 
Norwegian authorities as far back as 1911. The base-lines recommended by 
the Foreign Affairs Committee of the Stortirg for the delimitation of the 
fisheries zone and adopted and made public for the first time by the Decree 
of July 12th, 1935, are the same as those which the so-called Territorial- 
Waters Boundary Commissions, successively eppointed on June 29th, 1911, 
and July 12th, 1912, had drawn in 1912 for Finnmark and in 1913 for 
Nordland and Troms. The Court further notes that the 1911 and 1912 
Commissions advocated these lines and in se doing constantly referred, as 
the 1935 Decree itself did, zo the traditional system of delimitation adopted 
by earlier acts and more particularly by tne Decrees of 1812, 1869 and 
1889. 

In the absence of convincing evidence to the contrary, the Court cannot 
readily find that the lines adopted in these circumstances by the 1935 Decree 
are not in accordance with the traditional Norwegian system. However, a 
purely factual difference arose between the Parties concerning the three 
following base-points: No. 21 (Vesterfallet i Gaasan), No. 27 (Tokkebaaen) 
and No. 39 (Nordbéen). This difference is now devoid of object. A tele- 
gram dated October 19th, 1951, from the Hydrographic Service of Norway 
to the Agent of the Norwegian Government, which was communicated to the- 
Agent of the United Kingdom Government, has confirmed that these three 
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points are rocks which are not continuously submerged. Since this asser- 
tion has not been further disputed by the United Kingdom Government, it 
may be considered that the use of these rocks as base-points is in conformity 
with the traditional Norwegian system. ; 

Finally, it has been contended by the United Kingdom Government that 
certain, at least, of the base-lines adopted by the Decree are, irrespective of 
whether or not they conform to the Norwegian system, contrary to the prin- 
ciples stated above by the Court as governing any delimitation of the terri- 
torial sea. The Court will consider whether, from the point of view of these 
principles, certain of the base-lines which have been criticized in some 
detail really are without justification. f 
T The Norwegian Government admits that the base-lines must be drawn 

in'such a way as to respect the general direction of the coast and that they 
must be drawn in a reasonable manner. The United Kingdom Government 
' contends that certain lines do not follow the general direction of the coast, 
or do not follow it sufficiently closely, or that they do not respect the natural 
connection existing between certain sea areas and the land formations 
separating or surrounding them. For these reasons, it is alleged that the 
line drawn is contrary to the principles which govern the delimitation of 
the maritime domain. 

The Court observes that these complaints, which assumed a very general 
scope in the written proceedings, have subsequently been reduced., 

The United Kingdom Government has directed its criticism moré particu- 
larly against two sectors, the delimitation of which they represented as 
extreme cases of deviation from the general direction of the coast: the sector 
of Sverholthavet (between base-points 11 and 12) and that of Lopphavet 
(between base-points 20 and 21). The Court will deal with the delimita- 
tion of these two sectors from this point of view. 

The base-line between points 11 and 12, which is 38.6 sea miles in length, 
delimits the waters of the Sverholt lying between Cape Nordkyn and the 


North Cape. The United Kingdom Government denies that the basin so - 


delimited has the character of a bay. Its argument is founded on a geo- 
graphical consideration. In its opinion, the calculation of the basin’s pene- 
tration inland must stop at the tip of the Sværholt peninsula (Sverholt- 
klubben). The penetration inland thus obtained being only 11.5 sea miles, 
as against 38.6 miles of breadth at the entrance, it is alleged that the basin 
in question does not have the character of a bay. The Court is unable to 
share this view. It considers that the basin in question must be contem- 
plated in the light of all the geographical factors involved. The fact that 
a peninsula juts out and forms two wide fjords, the Laksefjord and the 
-Porsangerfjord, cannot deprive the basin of the character of a bay. It is 
the distances between the disputed base-line and the most inland point of 
these fjords, 50 and 75 sea miles respectively, which must be taken into 


account in appreciating the proportion between the penetration inland and 
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the width at the mouth. The Court concludes that Sverholthavet has the 
character of a bay. 

The delimitation of the Lopphavet basin has also been criticized by the 
United Kingdom. As has been pointed ovt above, its criticism of the se- 
lection of base point No. 21 may be regarded as abandoned. The Lopphavet 
basin constitutes an ill-defined geographic whole. It cannot be regarded as 
having the character of & bay. It is made-up of an extensive area of water 
dotted with large islands which are separated by inlets that terminate in the 
various fjords. The base-line has been challenged on the ground that it does 
not respect the general direction of the coast. It should be observed that, 
however justified the rule in question may be, it is devoid of any mathemati- 
cal precision. In order properly to apply the rule, regard must be had for 
the relation between the deviation complained of and what, according to 
the terms of the rule, must be regarded as the general direction of the coast. ` 
Therefore, one cannot confine oneself to examining one sector of the coast 
alone, except in a case of manifest abuse; nor can one rely on the impression 
that may be gathered from a large scale chart of this sector alone. In the 
case in point, the divergence between the base-line and the land formations 
is not such that it is a distortion of the gereral direction of the Norwegian 
coast. 

Even if it were considered that in the sector under review the deviation 
was too pronounced, it must be pointed out that the Norwegian Govern- 
ment has relied upon an historic title clearly referable to the waters of 
Lopphavet, namely, the 2xclusive privilege to fish and hunt whales granted 
at the end of the 17th century to Lt-Commmander Erich Lorch under a 
number of licences which show, inter alia, that the water situated in the 
vicinity of the sunken rock of Gjesbaaen or Gjesboene and the fishing grounds 
pertaining thereto were regarded as falling exclusively within Norwegian 
sovereignty. But it may be observed that the fishing grounds here referred 
to are made up of two banks, one of which, the Indre Gjesboene, is situated 
between the base-line and the limit reserved for fishing, whereas the other, 
the Ytre Gjesboene, is situated further to seaward and beyond the fishing 
limit laid down in the 1935 Decree. 

These ancient concessions tend to confirm the Norwegian Government’s 
contention that the fisharies zone reservec. before 1812 was in fact much 
more extensive than thə one delimited ir 1935. It is suggested that it 
included all fishing banks from which land was visible, the range of vision 
being, as is recognized by the United Kingdom Government, the principle of 
delimitation in force at that time. The Court considers that, although it 
is not always clear to what specific areas they apply, the historical data 
produced in support of this contention by the Norwegian Government lend. 
some weight to the idea of the survival of traditional rights reserved to the 
inhabitants of the Kingdom over fishing grounds included in the 1935 de- 
limitation, particularly in the case of Lopphavet. Such rights, founded on 
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the vital needs of the population and attested by very ancient and peaceful 

. usage, may legitimately be taken into account in drawing a line which, | 
moreover, appears to the Court to have been kept within the bounds of what 
is moderate and reasonable. 

„As to the Vestfjord, after the oral argument, its delimitation no longer 
presents the importance it had in the early stages of the proceedings. Since 
the Court has found that the waters of the Indreleia are internal waters, the 
waters of the Vestfjord, as indeed the waters of all other Norwegian fjords, 
can only be regarded as internal waters. In these circumstances, whatever 
difference may still exist between the views of the United Kingdom Gov- 
ernment and those of the Norwegian Government on this point is negligible. 
It is reduced to the question whether the base-line should be drawn between 
points 45 and 46 as fixed by the 1935 Decree, or whether the line should 
terminate at the Kalsholmen lighthouse on Tenholmerne. The Court con- 
siders that this question is-purely local in character and of secondary im- 
portance, and that its settlement should be left to the coastal State. 


For these reasons, 

Tuer Court, 
rejecting all submissions to the contrary, 
Finds - 

by ten votes to two, 


that the method employed for the delimitation of the fisheries zone by the 
Royal Norwegian Decree of July 12th, 1935, is not contrary to international ` 
law; and 

by eight votes to four, 

that the base-lines fixed by the said Decree in appin of this method 
are not contrary to international law.*. 


4 Judge Hackworth declared that he concurred in the operative part of the judgment, 
but emphasized that he did so because he considered that Norway had proved the ex- 
istence, of a historic title to the disputed areas. Judges Alvarez and Hsu Mo gave 
separate opinions, the latter finding that certain of the base-lines were not fixed in ac- 
cordance with international law. Judges McNair and Read gave dissenting opinions. 


BOOK REVIEWS AND NOTES 


A Manual of International Law. (2nd ed.) By Georg Schwarzenberger. 
New York: Frederick A. Praeger, Inc., 1951. pp. lii, 428. Tables of 
Cases, Treaties, Statutes, and Orders. Appendices. Indices. $5.50. 


The first edition of this work appeared in 1947 and was reviewed in this 
JOURNAL, Volume 42 (1348), page 517. It is brought up to date in the 
new edition. 

The volume is divided into three parts. Part One (152 pages) contains 
a concise statement of the principles of international law under the usual 
headings, plus Chapter 9 on Patterns of International Law and Organiza- 
tion in the Atomie Age. This chapter leads to the theoretical conclusion 
that a world state is the only solution of current international controversies 
tending towards a third World War, but, like most such essays, without 
any consideration of the fundamental physical, racial, cultural, and other 
differences among nations which make the attainment of a world state im- 
practicable today or in the foreseeable future. More attention might well 
be given to the United Nations as a living and growing institution through 
its activities and decisions end to the deve opment of international law by 
the International Law Commission. 

Part Two (94 pages) consists of Study Cutlines for each chapter made up 
of problems and questions with references, in order to provide additional - 
illustrations of the principles concisely stated in the text. Part Three (18 
pages) contains further bibliographic material arranged topically. The 
Appendices (35 pages) include the Unitec Nations Charter, World Court 
Statute, and Membership of the Principal Organs of the United Nations. 

The author states that the generalizasions found in this manual are 
“necessarily an abridgement”’ of the author’s International Law as Applied 
. by International Courts ana Tribunals, rounded out by ‘‘opinions expressed. 
on a lower level,’’ such as national courts and state practice. 

This is a good book fer beginners in the study of international law, and 
they may, if they wish, try their mettle on the problems and questions posed 
in the Study Outlines and dip into the original documents and authorities 
noted in the copious references. Teachers elso should find the volume useful 
for guidance. It is noz the purpose ‘‘to serve as a practitioner’s hand- 
book.”’ 

Reference is made to a companion volume prepared by L. C. Green 1 con- 
taining all the cases marked with asterisks m the Study Outlines. 

L. H. Wooisey 

1 Reviewed below. 
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International Law Through the Cases. By L. C. Green. New York: Fred- 
erick A. Praeger, Inc., 1951. pp. xxviii, 914. $12.50. 


This casebook is the American edition of a volume published in England 
under the auspices of the London Institute of World Affairs as No. 17 of 
their valuable series known as‘the Library of World Affairs. It is a wel- 
come and useful addition to the repositories of judicial decisions involving 
or bearing upon questions of international law. It takes its distinctive 
character from the fact that it is designed as a companion volume to Pro- 
fessor Georg Schwarzenberger’s Manual of International Law and fol- 
lows his sometimes novel system of organization of the materials of inter- 
national law. Since this reviewer has elsewhere observed that there are no 
perfect solutions to problems of selection, classification, and organization 
of materials in a subject whose topical interrelationships are as diverse 
and complex as those which persist within the broad field of international 
law, he should be hesitant to query why certain cases appear where they 
do in the Schwarzenberger-Green system of organization. , 

Green’s International Law Through the Cases is noteworthy for its in- 
clusion of substantial portions of a large number of decisions of interna- 
tional courts. Probably no other casebook provides in extenso so many 
decisions of the Permanent Court of International Justice. At the same 
time Mr. Green has through this volume increased the ready availability 
of an even larger number of English and British Commonwealth decisions. 

Since this casebook is designed to be used in connection with Schwarzen- 
berger’s Manual, the editor has dispensed with editorial notes and extensive 
bibliographical references, but has cited at the beginning of each chapter 
relevant references to Hyde, Oppenheim, and Schwarzenberger. One misses 
citations to Hackworth and to international documentation other than 
cases. However, the title of the book suggests an intention to limit the 
inclusion of legal materials to judicial decisions, despite the current trend 
in legal casebooks of presenting ‘‘cases and other materials.’’ 

The editing of the cases sometimes leaves ‘something to be desired. 
For example, No. 159, which is listed as the Beni-Madan, Reini Claim, fails 
to indicate that the text reproduced is a translation of excerpts from several 
of Judge Huber’s Reports in the British Claims in the Spanish Zone of 
Morocco arbitration, in addition to including the brief text of the indi- 
vidual Beni-Madan claim. 

It is a pleasure to have this useful book in one’s library. The student 
who seeks to master the materials it presents can obtain a firm grasp of the 
judicial application of international law. 

Hursert W. Briaes 


1 Reviewed above. 
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International Law Documents. By the United States Naval War College 
in collaboration with Professor Manley O. Hudson. Volume XLVI: 
1948-9. Washington: U. S. Government Printing Office, 1950. pp. viii, 

264. $1.25. . 


This valuable series was inaugurated by she Naval War College in 1894 
‘and some fifty-six volumes have been published. In the preface of this 
volume Admiral D. B. Beary, President of the Naval War College says: 
“ An effort has been made to include in the volume basic materials on prob- 

lems of international law of current interest.’’ 
' Section I, on ‘‘International Organizations,’’ contains the Pan American 
Charter, the Pact of Bogota (pacific settlement), the Treaty of Economic, 
Social, and Cultural Collaboration of certain European countries, the 
North Atlantic Defense Treaty, the General Act for Pacific Settlement of 
International Disputes, revised at Lake Success, and the Statute of the 
Council of Europe. 

Section II covers the Trials of War Crimmals in the Far Hast, including 
Indictment No. 1 and Judgments 4-12 (exeerpts) and a tabulation of in- 
dividual sentences. 

Section III contains instruments relating to the claims of Littoral States 
in Adjacent Seas, such as the Corfu Channel Judgment of the World Court, 
United States laws and regulations of control or enforcement, and declara- 
tions of various countries as to the continental shelf. In this connection 
the British-Venezuela Treaty of 1842 regarding the seabed of the Gulf of 
Paria between Trinidad and the mainland may be noted. 

Section IV, on the Law of the Air, inclides a convenient collection of 
extracts of United States laws and executive orders relating to the reserva- 
tion of airspace above various areas for national defense or government. ' 
use. There is also included the topic of Foreign State Aircraft over 
National Territory, under which is reproduced in part the diplomatic 
correspondence between the United States and Yugoslavia relating to the 
United States planes which were shot down by Yugoslav fighters. 

Section V is an interesting collection cf declarations of various coun- 
tries concerning their claims to Antarcti2 territories. To be specially 
noted is the statement by Secretary Hughes on acquisition by discovery 
(page 243). 

Section VI contains provisions relating to international law in certain 
national constitutions since 1945. Presumably all available constitutions 
have been examined. 

The learned headnotes which precede many of the instruments repro- 
duced are invaluable aids to the full appreciation of the documents before 
the reader. 

L. H. Woousey 
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Geschichte des Vélkerrechts. By Georg Stadtmiiller. Part I (to 1815). 
Hanover: H. Schoedel Verlag, 1951. pp. 220. Index. DM. 9.80. 


Just as, since Hegel’s time, it has been the jurists, not the philosophers, 
who have written on the philosophy of law, so the history of international 
law has been written almost exclusively by international lawyers, not by 
historians. The book under review, the work of an historian, is an excep- 
` tion: The author was impelled to compose this work by two considerations: 
the lack of an adequate treatment in German (Wegner’s work of 1936 
being out of print) and the changes in, or the crisis of, international law. 
The author does not want to give us a large treatise, but merely a short 
textbook, of which the book under review, running from the beginning to 
the Congress of Vienna of 1815, is-the first part. Starting from ‘‘the 
tantalizing question whether human justice is possible,’’ from ‘‘the tragic 
questionability of the possibility of an international legal order,’’ he comes 
to the conclusion that the development cf international law is possible only 
if—eontrary to legal positivism—it is anchored in the moral absolutes of 
natural law. . 

While this book is comprehensive and respectable in contents and rich 
in bibliography, and has, therefore, a certain value, this reviewer must ` 
formulate two distinct.criticisms thereof. The first 57 pages do not belong 
to a history of international law as we know it. While there existed vari- 
ous types of international law in earlier times and in different regions, they 
are not connected with our international law. They would belong to a 
history of the different international laws which have existed, but not to a 
history of the, that is, our international law. On the other hand, the time- 
honored assertion that our international law starts from the Westphalian 
Peace has‘long been proved to be untenable. The history of our interna- . 
tional law goes back to the European Middle Ages. But with regard to this 
erucial epoch the present author apparently is not acquainted with the 
book by Sereni nor with the fundamental studies by Bruno Paradisi and 
the work by Balladore Pallieri and Vismara. 

As an historian the author believes in the necessity of giving the general 
background, the political, social and economie conditions, and the moral 
views of every period. He also gives some attention to the history of doc- 
trine. Thus this book, like most others, e.g., Nussbaum’s, again verifies what 
Judge McNair has recently stated, namely, that most histories of interna- 
tional law are either a history of the science of international law or a general 
history of international relations, or both, but not really a history of the 
law of nations. © l 

JOSEF L. Kunz 
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Annuaire de Institut de Droit International. Vol. 48 (2 vols.). Session 
de Bath, Septembre 1959. Geneva: 1951. Tome I: pp. 638, Fr. 52; 
Tome IT: pp. lxvi, 542, Fr. 60. 


These two beautiful volumes, the 48rd in a series which began in 1874, the 
year after the Institut was founded, are a reminder today, as previous vol- 
umes have served to remind past generations, that justice and peace are 
indivisible, and that internetional law has. and will continue to survive, the 
upheavals of war. War suspended the work of the Institut from 1914 to 
1918 and for ten years following 1987, but each time the work was resumed 
with greater energy then before. An account of the meeting at Bath in 
1950 appeared in the Journau for April, 1951 (pp. 344-347) written by 
Dr. Charles Cheney Hyde, former president of the American Society of 
International Law. He wes elected Second Vice-President of the Institut 
at Bath, but died in the midst of making arrangements to attend the next 
meeting at Sienna, Italy, April 17-26, 1952. 

The Annuaire of the Institut reproduces the preparatory work for the 
session, the reports of the Commissions, the discussions had thereon, the 
deliberations of the Institut in sections of private and public international 
law and in plenary sessions, and the resolutions adopted. The subjects 
dealt with in the present Annuaire are political, fiscal and monetary laws in 
international private law, agency in commercial law, asylum in international 
public law (excluding neutral asylum), extraterritorial scope of foreign 
penal judgments, and conditions for the granting of international status 
to associations established by private initiative. Resolutions were adopted 
on the three last-mentioned subjects.* 

The Annuaires are sent to the members and associates of the Institut, 
but the projects, reports, discussions and resolutions of the experts and 
specialists in the Institut are invaluable to governments, practitioners, pro- 
fessors, libraries and students. The Institut is performing a public service 
in making them available in permanent and attractive form. 


GEORGE A. FINCH 


Law and Peace. By Edwin D. Dickinson. Philadelphia: University of 
Pennsylvania Press, 1951. pp. xiv, 148. $3.25. 


This volume consists essentially of three essays as a ‘‘report of four lec- 
tures delivered at Northwestern University in February 1950.’’ One of 
them apeared in substance in the author's recent casebook, and another in 
the Califorma Law Review of December, 1945. They constitute a critical 
survey of the status o= the so-called “Community of Nations” in their 
physical and legal relationships. 


1 Published in this JOURNAL, Supp., Vol. 45 (1951), pp. 15-23. 
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The first essay, ‘‘The Community of Nations,” is a factual view of ‘‘na- 
tions undressed,” a realistic appraisal of the community of nations in re- 
spect of their variations in geography, resources, population, economy, polity 
and culture, which have a decisive infiuence on their national policy and 


their international relationships. Indeed a “truly democratic polity’’ would — 


today ‘‘command no more than a modest minority of sincere support.” We 
find the reaction of these factors in immigration laws, naturalization, pro- 
tection abroad, human rights, sea law, river regimes, minorities and a host 
of other matters. Each nation’s response to the requirements of interna- 
tional order will be ‘‘conditioned by national interest, outlook and concep- 
tion of just principle.’ This complex (actualities of international life) 
largely explains the frustrations and failures in the growth of international 
law and organization in the past. The author points out areas where shift- 
ing political considerations continue to control and other areas subject to a 
modicum of law. , 

The second essay on ‘‘The Law of Nations” is a critical examination of 
the current system of international law which has been ‘‘largely the work 
of publicists and jurists.” The author first treats of the birth, recognition, 
life, and liberty of nations, and concludes that international law ‘‘has at- 
tempted little more than a rationalization of prevailing political anarchy’’— 
a legal order of ‘‘impressive immaturity.’’ In the same way the author 
analyzes the other areas of his subject, pointing out the slight extent of 
effective organization under law. ‘‘Are not subservience to politics, eva- 
sions of reality, exhaltation of sovereignty and all the rest such identifying 
characteristics as we should expect to find in a community so [loosely] 
constituted ?”’ 

In the third essay on ‘‘The Growth of the Law’’ the author looks at ‘‘the 
means of growth which are present and at work within the existing system.’’ 
-For example, the birth and recognition of the new nation of Israel as a 
high political act of each state—the present archaic practice in a no-law 
area—might by growth be subjected to ‘‘coordinated and orderly pro- 
cedure in conformity with such principles as experience has developed,’’ 
perhaps under international control. Under ‘‘Territorial Waters’’ he cites 
the failure of judicial statecraft in the North Atlantic Coast Fisheries 
Arbitration as compared with that in the Grisbadarna Arbitration, in which 
the tribunal acted on the principle that ‘‘a state of things which actually 
exists and has existed for a long time should be changed as little as possible.’’ 
(Compare the World Court’s decision in the Haya de la Torre Case.) 

The theme of the final essay on ‘‘The Law and Peace’’ is the need to re- 
examine current international institutions and objectives. The judicial 
system is precarious and incomplete. Additional tribunals are needed of 
broader competence and intermediate position, permanent and always at 
hand. He suggests bilateral treaties establishing standing courts of arbi- 
tration for the settlement of lesser controversies, including international 


2 


BOCK REVIEWS AND NOTES . 877 


claims. The reviewer has long advocated such standing arbitrators be- 
tween two or more countries always open to lesser complaints with little 
` legal formality. ` ~ 

There should be a bold extension of jurisdiction of the World Court by ` 
general acceptance of compulsory jurisdiction, and all tribunals should 
apply ‘‘principles of justice and international law’’ in order to span tra- 
ditional lacunae and ‘‘weesel-worded escapes from responsibility.” To aid ` 
the glacial growth of customary law, the community must exploit more fully 
the law-making process, pérticularly through the ‘‘techniques of the modern 
conference’’ as developed in the League and much improved in the United 
Nations by means of committees, to explore the problem in all its aspects. 
Even resolutions and declarations have been found useful avenues of ad- 
vance. The Nuremberg convictions were largely based on such pronounce- 
ments. 

In a community of such wide ‘‘disparities of national condition and cir- 
cumstance’’ the idea of uniformity and universality may fail, whereas a 
more limited appraisal mey succeed. (Here again compare the Haya de la 
Torre decision above mentioned.) The author pays his respects to the 
crusaders for world government. We cannot give up what we have for the 
‘pursuit of the will o’ the wisp of a supreme parliament.’’ Peace and 
order must be built on experience—the only way. 

The leadership by the United States in law has ranked below her leader- 
ship in war and in policy. The author is distressed over her stand on do- 
mestic questions and goes all out for the Genocide Convention and the pro- 
posed Convention on Human Rights, which r-ghts have so long been common 
to Western life and law.* 

Peace is inseparable from law. ‘‘Increasinzly it must be waged with law.” 

Finally it may be said that this is a philosophical discourse and definitely 
not a book for beginners. It is an end product of a lifetime spent in the 
international field and doubtless will have a wide influence on the develop- 
ment of international law and institutions. 

L. H. Woousey 


Traité de Droit International Privé Francais. Vol. IX: La Condition des 
Etrangers. (2nd ed.) By J. P. Niboyei. Paris: Recueil Sirey, 1951. 
pp. 584. Tables. 


It speaks well for Nikoyet’s treatise that a second edition follows so 
closely after the first. As we have already reviewed most of the preceding 
volumes, we call attention here only to the author’s reaction to the effects 
of World War II upon his material. We heve frequently pointed out that 
private international law in civil-law courtries embraces many subjects 
which American and English writers consider outside the field of conflicts 


1 Compare the remarks of President Hughes on tie treaty-making power, in Proceed- 
ings, American Society of Intarnational Law, 1928, p. 61; 1929, p. 194, 
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of law. Indeed, they come strictly within the field of publie international 
law, a circumstance which is not fully appreciated by some teachers of inter- 
national law who may have had no experience in comparative jurisprudence. 
Thus, for example, the present volume deals with the status of aliens in the 
broadest sense. The author will be excused for his expressions of horror 
and resentment at the destruction of what he refers to as moral sanctions. 
The victory, he exclaims, was not one of international law but only of the 
force of arms. The final victory must be won through effective international 


organization. 
g ArtHur K. Kuan 


A History of the League of Nations. By F. P. Walters. (2 vols.) London 
and New York: Oxford University Press, 1952. Vol. I: pp. xvi, 464; 
Vol. IL: pp. viii, 465-834. Appendix. Index. $11.50. 


Numerous friends of Frank Walters and former officials and devotees of 
the League of Nations have waited impatiently for this book. The warmest 
thanks are due to the author for his immense contribution to the cause of 
international organization in this study, and to those who—mentioned in 
the Preface—made possible the fulfillment of this great and valuable task. 

In these two volumes the author wrecks forever the oversimplified argu- 
ment about the ‘‘League of Nations’’ as something fixed and always the 
same and debatable as such. His account is built realistically on the 
evolution and devolution of the League in the period of 1920-1946. An ac- 
count of the making of the League (1815-1919) is followed by an appreci- 
ative treatment of the years of phenomenal growth (1919-1928), a some- 
what complacent description of ‘the years of stability (1924-1929), 
followed by painful analysis of the years of conflict (1930-1986), and the 
years of defeat (1986-1946). The League of Nations quite simply rose 
and. fell, prospered and declined, with international relations in general. 

The author is an Englishman and was personal assistant to the British 
first Secretary General of the League, Sir Erie Drummond. ` He has, on the 
other hand, long been warmly known for his friendly attitude toward 
America, In this reviewer’s judgment he is eminently fair in his treatment 
of the many controversial issues arising out of League action and British 
membership and American participation and non-participation therein. 

The work is one of a general and fine literary scholarship in the style of 
Gibbon, Macauley, or Trevelyan rather than a doctoral thesis. Technical 
historians of the League period will not, and should not, be satisfied with 
this treatment, although they will have to lean heavily upon it at all times. 
To be concrete, and possibly petty, for a moment, it may be noted that the 
supporting documentation in footnotes, and the index, are somewhat in- 
adéquate, to put it mildly. Historical students of international organiza- 
tion do not need to fear that Mr. Walters has dealt with the League of 
Nations exhaustively. 
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On the other hand no one probably could have done a better job or indeed 
as good a job in describing, analyzing, and appraising the activities of the 
League of Nations from the inside.. Mr. Walters had at his disposal, of 
- course, a wealth of material—the work was written in Geneva; he also 
has a phenomenal memory of things observe during his years of experience 
in the Secretariat, particularly for the things which do not get put down 
in written records. Best of all he has a remarkably fair attitude, clear 
perception, and good judgment. The result, far broader than a personal 
memotre, yet written from a very personal point of view, is unique and 
_ irreplaceable. — 

This is no place to express personal judgments concerning Mr. Walters’ 
handling of particular questions in which the reviewer might be interested: 
or which might be considered significant for the future of international 
organization in general, such as the failure to stop Mussolini, the failure 
to reform the League, and so on. There Will not be complete agreement 
with what will appear to many to be an sverly charitable interpretation . 
of the attitudes of certain governments at certain points in League history. 
There will be an understandable desire on the part of may readers for 
sharper and stronger language, although it cannot be accurately affirmed 
that the author of these very calm and serious volumes is anywhere lacking 
in clarity or decisiveness. If a certain sadness rather than righteous anger 
marks the History of the League, this flows inevitably from the temper of 
the author; it may be, however, that it is much more appropriate to the 


subject. Pirman B. Porter 


Guide to League of Nations Publications. A Bibliographical Survey of the 
Work of the League, 1920-1947. By Hans Aufricht. New York: Co- 
lumbia University Press; London: Oxford University Press, 1951. pp. 
xx, 682. Appendices. . Index. $8.50. 


The present volume constitutes an outstanding addition to the rather 
limited bibliographical material available on the official publications of the 
League of Nations. Heretofore only printed publications have been listed 
in the various Catalogues issued by the Leegue of Nations Publications De- 
partment or in the ‘‘Key to League of Nations Documents Placed on Public 
Sale,’’ covering the years 1920-1936. It also supersedes the former stand- 
ard work ‘‘Sources of Information: a Handbook on the Publications of the 
League of Nations” by A. C. Breycha-Vauthier (London, Allen & Unwin, 
1989), as it includes ptblications up to tae liquidation of the League in 
1946. 

The author must be complimented on undertaking so painstaking a task 
as the examination of shousands of documents and their evaluation for 
students of international organization. Since titles in French are given 
only when the publication appeared in that language exclusively, the use- 
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fulness of the volume will be largely limited to the English-speaking world. 

Within the limits of its coverage, however, a valuable service has been 
rendered alike to librarians, scholars, and teachers by assembling in one 
volume a selected bibliography on the structure and activities of the first 
great international experiment, with all its complex and changing forms. 

Although the subtitle describes the volume as a ‘‘bibliographical survey 
of the work of the League, 1920-1947,” it has more the character of a text- 
book. It is divided into five parts, including the introduction and two 
appendices: 1. Documents relating to the League of Nations, and 2. docu- 
ments relating to the International Labor Organization and the Permanent 
Court of International Justice. The first part contains an explanation of 
the types of material included, numbering and classification of the docu- 
ments, production and distribution ; in Part Two there is an analysis of the 
Covenant and its amendments ; Part Three is devoted to the principal organs 
and organizations; Part Four contains documents related to the main ac- 
tivities; and Part Five deals with the structure and work of the Interna- 
tional Labor Organization and the Permanent Court of International 
Justice. ` 

In the Introduction the political and nen-political functions of the League 
are reviewed and a comparison is made of the Covenant and the United 
Nations Charter. In Parts Three, Four, and Five an introductory note is 
employed to give the basic facts of the origin, functions, structure, et cetera 
of the organs of the League described therein. Thus an outline history of 
the work of the League of Nations during its 27 years of existence can be 
traced through its pages by the reader. 

It is easy to point out inconsistencies or omissions in a work of this scope, 
but one or two comments of a critical nature will suffice. 

The pattern of arrangement of material changes from part to part. In 
Part 4, Section IX, Political Questions, for example, the bibliographical 
pattern was abandoned, according to the author, in favor of ‘‘concise state- 
ments of facts, issues, or procedures accompanied by footnotes which indi- 
cate the principal documents related to these questions.’’ 

These voluminous footnotes, sometimes more than half a page in length, 
although furnishing the research student with a wealth of detailed informa- 
tion, do not help to make the narrative clear to the reader. 

Needless repetition of the name of the Assembly Committees might have 
been avoided and much space saved by the use of a somewhat different 
bibliographical form in the section dealing with the Records of the As- 
semblies. - 

On the subject of Reduction and Limitation of Armaments treated in 
Part Four, Section VIII, the author has omitted in the introductory note 
any reference to the Minutes of the Third Committee of the Assemblies 
prior to 1932 and subsequent to 1935, which dealt with this question and 
on which debates were held in the plenary meetings of the Assemblies. 

Dr. Aufricht considered it ‘‘advisable’’ to include in the documentary 
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appendix, pp. 405-644, some basic documents of the International Labor 
‘Organization and of the Permanent Court 2f International Justice. But, 
since the publications of these two bodies were never included in League 
of Nations catalogues, it is open to question whether their presence in this 
volume is not confusing. 

Although its publication was long delaved and eagerly awaited by stu- 
dents of international documentation, it is rather fortuitous that the ap- 
pearance of this volume should be simultaneous with that of the most com- 
prehensive and readable account yet written on the work of the League of 
Nations, The History of the League of Nutions, by Frank P. Walters.* 
Since this two-volume work contains no bibliography, Dr. Aufricht’s 
“‘Guide’’ may well serve as a companion volume, particularly for teaching 
purposes. 

Its greatest usefulness, however, will be as a reference tool in those 150 
libraries and institutions which were known as ‘‘global subscribers’’ to the 
publications of the League of Nations. 

MARIE J. CARROLL 
United Nations Library, New York 


International Organization. By L. Larry Leonard. New York: McGraw- ` 
Hill Book Co., 1951. pp. xvi, 680. Appendices. Index. $6.00. 


The present reviewer harbors, inevitably, a number of prejudices con- 
cerning the treatment of the problems of international organization. On 
the other hand there is plenty of room for various works in this important 
field, and the text under examination here may be welcomed for all that. 
it contributes to the study of the subject. 

The author of the brilliant monograph of a few years ago on International 
Regulation of Fisheries? divides this general volume into four parts, to 
which he adds an epilogue. Part I deals with The Framework, Part II 
with Political Activities, Part III with Economie and Social Activities, and 
Part IV with Colonial Activities (written by Lawrence S. Finkelstein). 
The epilogue deals with War, Peace, and the United Nations. In other 
words, this work deals with the United Nations rather than the general sub- 
ject of international organization. No systematic analysis or presentation 
of the general phenomenon is offered except for forty brief pages at the 
beginning of the big volume. The reviewer believes that it is very errone- 
ous to present ‘‘international organization’’ in this fashion. 

Secondly, it would appear to the reviewer that in treating the details of 
the United Nations the author has indulged in somewhat undue emphasis 
upon international relations or subject-matter aspects of the activities of 
that organization at the expense of a study of procedure and technique and 


1 Reviewed above. 
2 Reviewed in this JOURNAL, Vol. 39 (1945), p. 57. 
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effectiveness. What if the subject-matters of United Nations activity, and 
the specific cases change, as they are sure to do all the time? Perhaps the 
inscription on the title page, ‘‘ First Edition,’’ implies the intention to keep 
the book abreast of yearly developments. This surely would be desirable. 

In other words we have here a compendious, rich, and provocative de- 
scription, and some analytical consideration, of United Nations activities, 
reminiscent of L. S. Mander’s big volume on world society. As such it 
will be welcomed by many for whom that side of things constitutes the real 
meat of the matter. 


The Combined Boards of the Second World War. By S. McKee Rosen. 
New York: Columbia University Press, 1951. pp. x, 288. Index. $4.00. 


Excellent monograph studies in the field of international administration 
continue to multiply, although we still remain without a good, or indeed any, 
general systematic treatise in the field. No finer example of the former 
could be desired than the present study of a marginal type (bipartite and 
tripartite, wartime and for warlike purpcses) of international administra- 
tion. Perhaps the preparation of a large number of such studies* provides 
the soundest approach to the general problem. 

Dr. Rosen deals successively with the Combined Raw Materials Board, 
the Combined Shipping Adjustment Board, the Combined Production and 
Resources Board, and the Combined Food Board. In a concluding chapter 
certain generalizations concerning international administration are put 
forward. With the description and analyses in the body of the book no 
exception can be taken, as would be expected of a volume from the pen of 
Dr. Rosen. Errors could easily have been committed in generalizing con- 
cerning international administration upon the basis of such a limited or 
special body of data, but these errors the author, again as would have been 
expected, has avoided. Indeed the only possible criticism to be made is 
that the author has remained rather excessively ‘‘judicious’ in his treat- 
ment. 

Pitman B. POTTER 


International Legislation. By Manley O. Hudson with collaboration of 
Louis B. Sohn. New York: Carnegie Endowment of International Peace, 
1949, 1950. Vol. VIII: 1988-1941, pp. xlviii, 654; Vol. IX: 1942-1945, 
pp. xxxvi, 962. Index. $4.00 each. 


These volumes are a continuation of Professor Hudson’s series on inter- 
national legislation begun in 1919. Some of the instruments printed ‘‘have 
not been brought into force and some became abortive after their entry into 
force. As one of the objects of this collection is to trace the continuous 


1 See Carnegie Endowment series, Studies in the Administration of International Law 
and Organization, Washington, 1944-1950. 


BOOK REVIEWS AND NOTES 383 


-~ development of the legislative process, it has seemed to the editor that some 
of the abortive instrumen:s should be incluced here; on the other hand, a 
few of the less significant instruments have been excluded.’’ Almost all 
are in English or have an English translation. A few are in German, 
French, or Spanish only. Each instrument is preceded by an editor’s note 
giving the history of the document, ratifications, published texts, and bib- 
liography of pertinent commentary. These notes are almost as valuable as 
the documents themselves. 

Volume VIII reproduces or lists the texts of 105 principal instruments 
and about 50 subsidiary instruments. It is unfortunate that some of the 
subsidiary instruments have not been reproduced, as, for example, Annex 8 
to the Anglo-Italian Accord of April 16, 1988 (No. 517) by which the 
Egyptian Government became in effect an adhering party to the Suez Canal 
Convention of 1888 and which bears on the present Suez Canal problem. 
Also the London Agreement of December 21, 1988 (No. 541), not produced, 
would have been an addition to the history of naval disarmament and ex- 
change of naval information. Another instrument not reproduced is the 
treaty between Japan and.China accomparying the Joint Declaration of 
the New Order in East Asia of November 80 1940 (No. 596). 

Covering the unsettled period prior to the last war as well as the early 
years of the conflict, Volume VIII inevitably contains treaties relative to 
the circumstances of the times, such as the German-Italian awards on the 
boundaries of Hungary, the Declaration of the New Order in East ‘Asia, 
Agreement concerning the Sudeten Germar. Territory, and numerous other 
political instruments. There are also numerous agreements and conven- 
tions on the regulation of non-political matters, such as beef, coffee, rubber, 
finance, air transport, navigation, and the lixe. 

Volume IX, covering four of. the final years of the last war and the or- 
ganization years of the United Nations, naturally contains mostly instru- 
ments relating to or growing out of these events. Thus there are reproduced — 
the several armistice and surrender agreements closing the war in Europe, 
the Declaration of the United Nations of Jenuary 1, 1942, the British and 
Soviet Alliance with Iran of 1942, the UNRRA Agreement of 1948, the 
famous Yalta Agreement concerning Russia and China, the Act of Chapul- 
tepec, the Allied Declaraticn of supreme authority over Germany, the Pots- 
dam Agreement, the International Tribunal of Nurnberg. One of those 
not reproduced (No. 615°, regulating property resulting from the abortive 
transfers of Yugoslav territory to Bulgarie and several other states, might 
have furnished a precedent on state succession. 

In the international organization group ozcur the Atlantic Charter, Mos- 
cow Declaration on General Security of 1943, United Nations Charter, Rules 
of Procedure of the General Assembly, Security Council, and Trusteeship 
Council, Privileges and Immunities of tke United Nations, Statute and 
Rules of the International Court, mia many Oier instruments. 
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Outside the above groups there are the Arab League’ instruments and 
various non-political agreements on wheat, tin, sugar, timber, sanitation, 
ete. ; 

The whole series is an outstanding contribution to treaty law and it is 
earnestly hoped that nothing will prevent the continuation of this series in 
further volumes. The work has become well-nigh indispensable to the 
international lawyer, diplomat, and scholar. 
L. H. WooLseEY 


War and the Minds of Men. By Frederick S. Dunn. New York: Harper 
and Bros., 1950. pp. xvi, 112. Index. $2.00. 


In its tragic search for peace during the present century, mankind has 
turned from one peace formula to another. Before 1914 international arbi- 
tration was considered by peace advocates as a sort of panacea and, when 
the first World War was over, disarmament and collective security took the 
lead in the struggle for peace. Meanwhile, for a brief period, the sup- 
pression of traffic in arms occupied the main stage in the peace movement. 
During the 1930’s the failures of the League of Nations induced leading 
scholars to place their main emphasis on a new formula, best summed up in 
the term ‘‘peaceful change,’’ whose fallacies became evident during the dark 
period of appeasement, ending in the actual outbreak of war. 

The disasters of World War II quickened the efforts of mankind to put an 
end to international conflict, bringing new hopes and new formulas. One 
result of these efforts was the emergence of a new formula for peace, at 
present threatening to steal the show from all the others, even the elusive 
but ever-popular scheme for world government. This is the attempt to end 
war by changing the attitudes and convictions of men. With respect to this 
peace formula the danger of failure and disillusionment will be much less 
if we have more books like Frederick S. Dunn’s War and the Minds of Men. 
For in this small volume the author makes a penetrating examination of the 
virtues and weaknesses of the ‘‘war and the minds of men”’ formula, and of 
the organization most deeply committed to its still-unproved premises, 
UNESCO. 

That this latest peace formula offers no panacea is convincingly demon- 
strated by the author. First, he questions whether states really go to war 
because they are ignorant of each other’s ways or because they misunder- 
` stand each other’s motives. On the other hand, he admits that ‘‘under- 
standing one’s own and other cultures greatly increases the chances that 
intelligent decisions will be made on foreign policy questions.” And while 
the author does not disapprove of the new tendency to go behind the con- 
` cept of state sovereignty in order to reach the individual and focus atten- 
tion on social and human relations, he warns us that state sovereignty is a 
fact, and that the realities of power politics cannot be ignored. For political 
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conflicts still arise out of the facts of power and the existence of competing 
values among sovereign states. Thus tkere is still no substitute for the 
normal methods of diplomacy. 

Following up these warnings, the author points out other obstacles to the 
success of the minds-of-men theory, difficulties which may be divided into 
the material and the intellectual. In the first category he shows that the 
efforts of UNESCO cannot succeed unl2ss men’s minds are free; but, 
through censorship, over one-half of the world’s peoples are deprived of 
freedom of information. Nor should it be forgotten that UNESCO’s cam- 
paign cannot expect to penetrate where it is most needed, namely, behind the 
Iron Curtain. 

Intellectual obstacles are many. Peopl2 have a way of listening only to 
those facts and arguments which coincide with their existing convictions. 
Nor should it be forgotten that peoples are not swayed by reason alone; 
other potent forces are at play. Another discouraging fact is that in any 
country, even the most enlightened, only a fraction of the potential audience 
has sufficient interest tc listen to discussioas of the issues of war and peace. 
In this matter the greatest chance for progress is among the youth. Fur- 
thermore, the most effective work can be done through primary contacts; 
thus the exchange of ssudents and teachers across frontiers should be em- 
phasized. In short, while the author’s skepticism does not prevent him 
from praising the purposes and many of the activities of UNESCO, he be- 
lieves that, given the many serious difficu_ties already outlined, its greatest 
contribution will be through a long-term educational campaign from which 
immediate practical results must not be expected. 

Joun B. WHITTON 
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' CHARTER OF THE ORGANIZATION OF AMERICAN STATES * 
Signed at Bogotá, April 30, 1948; in force December 18, 1951 


IN THE NAME OF THEIR PEOPLES, THE STATES REPRE- 
SENTED AT THE NINTH INTERNATIONAL LONE OF 
AMERICAN STATES, 


Convinced that. the historic mission of America is to offer to man a 
land of liberty, and a favorable environment for the development of his 
personality and the realization of his just aspirations; 

Conscious that that mission has already inspired numerous ‘agreements, 
whose essential value lies in the desire of the American peoples to live to- 
gether in peace, and, through their mutual tnderstanding and respect for 
the sovereignty of each one, to provide for the betterment of all,. in inde- 
pendence, in equality and under law; a Se ` 
' Confident that the true significance of American solidarity and good 
neighborliness can only mean the consolidation on this continent, within the 
framework of democratic institutions, of a system of individual liberty and 
social justice based on respect for the essential rights of man; 

Persuaded that their welfare and their contribution to the progress pana 


the civilization of the worid will increasingly require intensive continental .. 


cooperation ; 

Resolved to persevere in the noble undertaking that humanity has con- 
ferred upon the United Nations, whose prirciples and purposes they sol- 
emnly reaffirm ; 

Convineed that juridical organization is a necessary condition for security . 
and peace founded on moral order and on justice; and 
In accordance with Resolution IX of the Inter-American Conference on 
Problems of War and Peace, held at Mexico City, ‘ 


1Pan American Union, Law and Treaty Series, Mo. 23. Ratifications have been de- 
posited on behalf of the following governments: Balivia, Brazil; Colombia, Costa Rica, 
Dominican Republic, Ecuador, El Salvador, Haiti, Honduras, Mexico, Nicaragua, Panama, 
Paraguay, the United States, and Venezuela. Ratification by the United States, the 
instrument of which was deposited on June 19, 19&1, was approved by the Senate on 
Aug. 28, 1950, subject to the following reservation: 


. ‘That the Senate give its advice and consent to ratification of the Charter with the 
reservation that none of its provisions shall be consicered as enlarging the powers of the 
Federal Government of the United States or limiting the powers of the several States of 
the Federal Union with respect to any matters recognized under the Constitution as being 
within the reserved powers of the several States.’? 
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HAVE AGREED 


upon the following 


CHARTER 
OF THE ORGANIZATION OF 
AMERICAN STATES” 


PART ONE 
CHAPTER I 


NATURE AND PURPOSES 


ARTICLE 1 


_ The American States establish by this Charter the international organiza- 
tion that they have developed to achieve an order of peace and justice, to 
promote their solidarity, to strengthen their collaboration, and to defend 
their sovereignty, their territorial integrity and their independence. With- 
in the United Nations, the Organization of American States is a regional 
agency. l 
ARTICLE 2 


All American States that ratify the present Charter are Members of the 
Organization. 


ARTICLE 3 


_Any new political entity that arises from the union of several Member 
States and that, as such, ratifies the present Charter, shall become a Mem- 
ber of the Organization. The entry of the new political entity into the Or- 
ganization shall result in the loss of membership of each one of the States 
which constitute it. 

Anrioua 4 


The Organization of American States, in order to put into practice the- 
principles on which it is founded and to fulfill its regional obligations under 
the Charter of the United Nations, proclaims the following essential pur- 
poses: 


a) To strengthen the peace and security of the continent; 

b) To prevent possible causes of difficulties and to ensure the pacific settle- 
ment of disputes that may arise among the Member States; 

c) To provide for common action on the part of those States in the event 
of aggression ; 

d) To seek the solution of political, juridical and economic problems that’ 
may arise among them; and 

e) To promote, by cooperative action, their economic, social and cultural 
development. 
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CHAPTER II 


PRINCIPLES 


ARTICLE 5 


The American States reaffirm the following principles: 


a) International law is the standard of conduct of States in their reciprocal 
relations ; . 

b) International order consists essentially of respect for the personality, 
-sovereignty and independence of States. and the faithful fulfillment of 
obligations derived from treaties and otker sources of international law; 

c) Good faith shall govern the relations between States; 

d) The solidarity of the American States and the high aims which are 
sought through it require the political organization of those States on 
the basis of the effective exercise of representative democracy ; 

e) The American States condemn war of azgression: victory does not give 
rights ; 

£) An act of aggression against one American State is an act of aggression 

against all the other American States; 

Controversies of an international characier arising between two or more 

American States shal be settled by peeceful procedures; 

h) Social justice and social security are bases of lasting peace; 

i) Economie cooperation is essential to the common welfare and prosperity 
of the peoples of the continent; 

j) The American States proclaim the fundamental rights of the individual 

without distinction as to race, nationality, creed or sex; 

The spiritual unity of the continent is based on respect for the cultural 

values of the American countries and requires their close cooperation 

for the high purposes of civilization ; 

1) The education of peoples should be dirested toward justice, freedom and 
peace. 


xwe 


g 


S 


k 
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CHAPTER II 
FUNDAMENTAL RIGHTS AND DUTIES OF STATES 
ARTICLE 6 


States are juridically equal, enjoy equal rights and equal capacity to 
exercise these rights, and have equal duties. The rights of each State 
depend not upon its power to ensure the exercise thereof, but upon the mere 
fact of its existence as a person under international law. 


ARTICLE 7 


Every American State has the duty to respect the rights enjoyed by every 
other State in accordance with international law. 
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ARTICLE 8 


The fundamental rights of States may not be impaired in any manner 
whatsoever. 


ARTICLE 9 


The political existence of the State is independent of recognition by other 
States. Even before being recognized, the State has the right to defend 
-its integrity and independence, to provide for its preservation and pros- 
perity, and consequently to organize itself as it sees fit, to legislate con- 
cerning its interests, to administer its services, and to determine the juris- 
diction and competence of its courts. The exercise of these rights is 


limited only by the exercise of the rights of other States in accordance with — 


international law. i 
- ARTICLE 10 


Recognition implies that the State granting it accepts the personality of 
the new State, with all the rights and duties thet international law pre- 
scribes for the two States. 


ARTICLE 11 


The right of each State to protect itself and to live its own life does not 
authorize it to commit unjust acts against another State. 


ARTICLE 12 


The jurisdiction of States within the limits of their national territory is 
exercised equally over all the inhabitants, whether nationals or aliens. 


ARTICLE 13 


Each State has the right to develop its cultural, political and economic ` 


life freely and naturally. In this free development, the State shall respect 
the rights of the individual and the principles of universal morality. 


ÅRTICLE 14 


Respect for and the faithful observance of treaties constitute standards 
for the development of peaceful relations among States. International 
treaties and agreements should be public. 


ARTIOLE 15 


No State or group of States has the right to intervene, directly or in- 
directly, for any reason whatever, in the internal or external affairs of any 
other State. The foregoing principle prohibits not only armed force but 


also any other form of interference or attempted threat against the per- 


sonality of the State or against its political, economic and cultural elements. 


w 
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ARTICLE 16 ; 


No State may use or encourage the use of coercive measures of an economic 
or political character in order to force the sovereign will of another State 
and obtain from it advantages of any kind. 


Mises 17 


The territory of a State is inviolable; it may not be the object, even tem- 
porarily, of military occupation or of- other measures of force taken by 
another State, directly or indirectly, on any grounds whatever. No 
territorial acquisitions or special advantag2s obtained either by force or 
-by other means of coercion shall be recognized. 


ARTICLE 18 


The American States bind themselves in their international relations not 
to have recourse to the uss of force, except in the case of self-defense in 
accordance with existing treaties or in fulfilment thereof. 


ARTICLE 19 


Measures adopted for the maintenance o peace and security in accord- 
ance. with existing treaties do not constituce a violation of the principles 
set forth in Articles 15 and 17. 


CHAPTER IV 
PACIFIC SETTLEMENT OF DISPUTES 


Artom 20 


All international disputes that may arise between American States shall 
be submitted to the peaceitul procedures set forth in this Charter, before 
being referred to the Security Council of the United Nations. 


ARTICOLE 21 


The following are peaceful procedures: direct negotiation, good offices, 
mediation, investigation and conciliation, judicial settlement, arbitration, 
and those which the parties to the dispute may especially agree upon at 
any time. i 


ARTICLE 22 


In the event that a dispute arises betweea two or more American States 
which, in the opinion of one of them, cannot be settled through the usual 
diplomatic channels, the Parties shall agree on some other peaceful pro- 
cedure that will enable them to reach a solution. 
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ARTICLE 23 


A special treaty will establish adequate procedures for the pacific settle- 
ment of disputes and will determine the appropriate means for their appli- 
cation, so that no dispute between American States shall fail of definitive 
settlement within a reasonable period. 


CHAPTER V 
COLLECTIVE SECURITY 


ARTICLE 24 


Every act of aggression by a State against the territorial integrity or 
the inviolability of the territory or against the sovereignty or political in- 
dependence of an American State shall be considered an act of aggression 
against the other American States. 


ARTICLE 25 


If the inviolability or the integrity of the territory or the sovereignty 


or political independence of any American State should be affected by 
an armed attack or by an act of aggression that is not an armed attack, 
or by an extra-continental conflict, or by a conflict between two or more 
American States, or by any other fact or situation that might endanger the 
peace of America, the American States, in furtherance of the principles of 


continental solidarity or collective self-defense, shall apply the measures and 


procedures established in the special treaties on the subject. 


CHAPTER VI 
ECONOMIC STANDARDS 


ARTICLE 26 


The Member States agree to cooperate with one another, as far as their 
resources may permit and their laws may provide, in the broadest spirit of 
good neighborliness, in order to strengthen their economic structure, de- 
velop their agriculture and mining, promote their industry and increase 
their trade. 


ARTICLE 27 


If the economy of an American State is affected by serious conditions that 
cannot be satisfactorily remedied by its own unaided effort, such State may 
place its economie problems before the Inter-American Economie and Social 
Council to seek through consultation the most appropriate solution for such 
problems. 
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CHAPTER VII 
SOCIAL STANDARDS 
ARTICLE 26 


The Member States agree to cooperate with one another to achieve just 
and decent living conditions for their entire populations. 


ARTICLE 29 


The Member States agree upon the desirability of developing their social 
legislation on the following bases: 


a) All human beings without distinction as to race, nationality, sex, creed 
or social condition, have the right to attain material well-being and 
spiritual growth under circumstances o? liberty, dignity, equality of op- 
portunity, and economic security; 

b) Work is a right and a social duty; it shall not be considered as an 
article of commerce; it demands respect for freedom of association and 
for the dignity of the worker; and it is tc be performed under conditions 
that ensure life, healts and a decent standard of living, both during the 
working years and during old age, or when any circumstance deprives 
the individual of the possibility of working. 


` CHAPTER VIII 
CULTURAL STANDARDS 
ARTICLE 30) 


The Member States agree to promote, in accordance with their consti- 
tutional provisions and their material resources, the exercise of the right to 
education, on the following bases: 


a) Elementary education shall be compulsory and, when provided by the 
State, shall be withous cost; 

b) Higher education shail be available to all, without distinction as to race, 
nationality, sex, langnage, creed or-social condition. 


ARTICLE 31 


With due consideration for the national character of each State, the 
Member States undertak2 to facilitate free cultural interchange by every 
medium of expression. i 


50 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PART TWO 
CHAPTER IX 


THE ORGANS 
ARTICLE 32 


The Organization of American States accomplishes its purposes by means 
of: 


a) The Inter-American Conference; 

b) The Meeting of Consultation of Ministers of Foreign Affairs; 
c) The Council; l 

d) The Pan American Union; 

e) The Specialized Conferences; and 

f) The Specialized Organizations. 


CHAPTER X 
THE INTER-AMERICAN CONFERENCE 
ARTICLE 88 


The Inter-American Conference is the supreme organ of the Organization 
of American States. It decides the general action and policy of the Organi- 
zation and determines the structure and functions of its Organs, and has 
the authority to consider any matter relating to friendly relations among 
the American States. These functions shall be carried out in accordance 
with the provisions of this Charter and of other inter-American treaties. 


ARTICLE 34 


All Member States have the right to be represented at the Inter-American 
Conference. Each State has the right io one vote. 


ARTICLE 35 


The Conference shall convene every five years at the time fixed by the 
Council of the Organization, after consultation with the goveriment of the 
country where the Conference is to be held. 


ARTICLE 36 


In special cireumstances and with the approval of two-thirds of the 
American Governments, a’special Inter-American Conference may be held, 
or the date of the next regular Conference may be changed. 
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ARTICLE 37 | 


Each Inter-American Conference shall designate the place of meeting of 
the next Conference. If for any unforeseen reason the Conference cannot 
be held at the place designated, the Ccuncil of the Organization shall 
designate a new place. 


ARTICLE 38 


The program and regulations of the Inver-American Conference shall be 
prepared by the Council of the Organization and submitted to the Member 
States for consideration. 

CHAPTER XI 


THE MEETING OF CONSULTATION OF MINISTERS 
OF FOREIGN AFFAIRS 


ARTICLE 39 


The Meeting of Consultation of Ministers of Foreign Affairs shall be 
held in order to consider problems of en urgent nature and of common 
interest to the American States, and to serve as the Organ of Consultation. 


ARTICLE 40 


Any Member State may request that a Meeting of Consultation be called. 
The request shall be addressed to the Council of the Organization, which 
shall decide by an absolute majority whether a meeting should be held. 


ARTICLE 41 


The program and regulations of the Meeting of Consultation shall be 
prepared by the Council of the Organization and submitted to the Member 
States for consideration. 


mene 42 


If, for exceptional reasons, a Minister cf Fow Affairs is unable to at- 
tend the meeting, he shall be represented by a special delegate. 


ARTICLE 48 


In case of an armed attack within the territory of an American State or 
within the region of security delimited ky treaties in force, a Meeting of 
Consultation shall be held without delay. Such Meeting shall be called 
immediately by the Chairman of the Council of the Organization, who shall 

‘at the same time call a meeting of the Council itself. 
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ARTICLE 44 


An Advisory Defense Committee shall be established to advise the Organ 
of Consultation on problems of military cooperation that may arise in con- 
nection with the application of existing special treaties on collective security. 


ARTICLE 45 


The Advisory Defense Committee shall be composed of the highest mili- 
tary authorities of the American States participating in the Meeting of 
Consultation. Under exceptional circumstances the Governments may ap- 
point substitutes. Each State shall be entitled to one vote. 


ARTICLE 46 


The Advisory Defense Committee shall be convoked under the same con- 
ditions as the Organ of Consultation, when the latter deals with matters 
relating to defense against aggression. 


ARTICLE 47 


The Committee shall also meet when the Conference or the Meeting of 
Consultation or the Governments, by a two-thirds majority of the Member 
States, assign to it technical studies or reports on specific subjects. 


CHAPTER XII 


. THE COUNCIL 


t 


ARTICLE 48 


The Council of the Organization of American States is composed of one 
` Representative of each Member State of the Organization, especially ap- 
pointed by the respective Government, with the rank of Ambassador. The 
appointment may be given to the diplomatic representative accredited to 
the Government of the country in which the Council has its seat. During 
the absence of the titular Representative, the Government may appoint an 
interim Representative. . 
ARTICLE 49 


The Council shall elect a Chairman and a Vice Chairman, who shall serve 
for one year and shall not be eligible for election to either of those po- 
sitions for the term immediately following. 


ARTICLE 50 


The Council takes cognizance, within the limits of the present Charter and 
of inter-American treaties and agreements, of any matter referred to it by 
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the Inter-American Conference or the Meeting of Consultation of Ministers 
of Foreign Affairs. 


ArticuE 51 


The Council shall be responsible for the proper discharge by .the Pan 
American Union: of the duties assigned to ii. 


ARTICLE 52 


The Council shall’ serve provisionally as the Organ of Consultation when 
the circumstances contemplated in Article 4& of this Charter arise. 


ARTICLE 53 
It is also the duty of the Council: 


a) To draft and submit to the Governments and to the Inter-American 
Conference proposals fcr the creation of new Specialized Organizations 
or for the combination, adaptation or e_imination of existing ones, in- 
cluding matters relating to the financing and support thereof; 

b) To draft recommendations to the Governments, the Inter-American 
Conference, the Specialized Conferences or the Specialized Organiza- 
tions, for the coordination of the activities and programs of such organi 
zations, after consultation with them; 

c) To conclude agreements with the Tite eornerican Specialized Orea 
tions to determine the relations that shell exist between the respective 
agency and the Organization ; - 

d) To conclude agreements or special arrangements for cooperation with 
other American organizations of recogn-zed international standing; 

e) To promote and facilitate collaboration between the Organization of 
“American States and. the United Naticns, as well as between Inter- 
American Specialized Organizations and similar international agencies; 

£) To adopt resolutions that will enable the Secretary General to perform 
the duties envisaged in Article 84; 

g) To perform the other duties assigned to it by the present Charter. 


ARTICLE 54 


The Council shall establish the bases for xing the quota that each Gov- 
ernment is to contribute to the maintenance of the Pan American Union, 
taking into account the ability to pay of the respective countries and their 
determination to.contribute in an equitable manner. The budget, after 
approval by the Council, shall be transmitted to the Governments at least 
six months before the first day of the fisca. year, with a statement of the 
annual quota of each country. Decisions or budgetary matters require the 
approval of two-thirds of the members of the Council. 
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ARTICLE 55 


The Council shall formulate its own regulations. 


ARTICLE 56 


The Council shall function at the seat of the Pan American Union. 


ARTICLE 57 


The following are organs of the Council of the Organization of American 
States: 


a) The Inter-American Economic and Social Council; 
b) The Inter-American Council of Jurists; and 
c) The Inter-American Cultural Council. 


: ARTICLE 58 


The organs referred to in the preceding article shall have technical 
autonomy within the limits of this Charter; but their decisions shall not 
encroach upon the sphere of action of the Council of the Organization. . 


ARTICLE 59 


The organs of the Council of the Organization are composed of repre- 
sentatives of all the Member States of the Organization. 


ARTICLE 60 


The organs of the Council of the Organization shall, as far as possible, 
render to the Governments such technical services as the latter may re- 
quest; and they shall advise the Council of the Organization on matters 
within their jurisdiction. 


ARTICLE 61 


The organs of the Council cf the Organization shall, in agreement with 
` the Council, establish cooperative relations with the corresponding organs 
of the United Nations and with the national or international agencies that . 
function within their respective spheres of action. 


ARTICLE 62: 


- The Council of the Organization, with the advice of the appropriate 
bodies and after consultation with the Governments, shall formulate the 
statutes of its organs in accordance with and in the execution. of the pro- 
visions of this Charter. The organs shall formulate their own regulations. 
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A. The Inter-American Economic and Social Council 


ARTICLE 63 


The Inter-American Economic and Social Council has for its principal 
purpose the promotion of the economic and social welfare of the American 
nations through effective cooperation for the better utilization of their 
natural resources, the development of their agriculture and industry and 
the raising of the standards of living of their peoples. 


ARTICLE 64 
To accomplish this purpose the Council shall: 


a) Propose the means by which the American nations may give each other 
technical assistance in making studies and formulating and executing 
plans to carry out the purposes referred to in Article 26 and to develop 
and improve their social services; 

b) Act as coordinating agency for all official inter-American activities of 
an economic and social nature; 

c) Undertake studies on its own initiative cr at the request of any Member 
State ; 

d) Assemble and prepare reports on economic and social matters for the 
use of the Member States; 

e) Suggest to the Council of the Organization the advisability of kolding 
specialized conferences on economie and social matters; 

£) Carry on such other activities as may be assigned to it by the Inter- 

~ American Conference, the Meeting of Consultation of Ministers of 
Foreign Affairs, or the Council of the Organization. 


ARTICLE 65 


The Inter-American Economic and Social Council, composed of technical 
delegates appointed by each Member State, shall meet on its own initiative 
or on that of the Council of the Organization. 


ARTICLE 66 


The Inter-American Economic and Social Council shall function at the 
seat of the Pan American Union, but it may hold meetings in any American 
city by a majority decision of the Member States. 


B. The Inter-American Council of Jurists 


ARTICLE 67 


_ The purpose of the Inter-American Council of Jurists is to serve as an: 
advisory body on juridical matters; to promote the development and codifi- 
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cation of public and private international law; ard to study the possibility 
of attaining uniformity in the legislation of the various American coun- 
tries, insofar as it may appear desirable. 


ARTICLE 68 


_ The Inter-American Juridical Committee of Rio de Janeiro shall be the. 
permanent committee of the Inter-American Council of Jurists. 


ARTICLE 69 


The Juridicial Committee shall be composed of jurists of the nine coun- 
tries selected by the Inter-American Conference. The selection of the 
jurists shall be made by the Inter-American Council of Jurists from a panel 
submitted by each country chosen by the Conference. The Members of the 
Juridical Committee represent all Member States of the Organization. The 
Council of the Organization is empowered to fill any vacancies that occur 
during the intervals between Inter-American Conferences and between meet- 
ings of the Inter-American Council of Jurists. 


ARTICLE 70 


The Juridical Committee shall undertake such studies and preparatory 
work as are assigned to it by the Inter-American Council of Jurists, the 
Inter-American Conference, the Meeting of Consultation of Ministers of 
Foreign Affairs, or the Council cf the Organization. It may also undertake 
those studies and projects which, on its own initiative, it considers advisable. 


ARTICLE 71 l 


The Inter-American Council of Jurists and the Juridical Committee 
- should seek the cooperation of national committees for the codification of 
international law, of institutes of international and comparative law, and of 
other specialized agencies, 


ARTICLE 72 


The Inter-American Council of Jurists shall meet when convened by the 
Council of the Organization, at the place determined by the Council of 
' Jurists at its previous meeting. 


C. The Inter-American Cultural Council 


ÅRTICLE 73 


The purpose of the Inter-American Cultural Council is to promote 
friendly relations and mutual understanding among the American peoples, 
in order to strengthen the peaceful sentiments that have characterized the 
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evolution of America, through the promoticn of educational, scientific and 
cultural exchange. 


ARTICLE 74 


To this end the principal functions of the Council shall be: 


a) To sponsor inter-American cultural activities; 

b) To collect and supply information on cultural activities carried on in 
and.among the American States by private and official agencies both 
national and international in character; 

c) To promote the adoption of basic educational programs adapted to the 
needs of all population groups in the American countries; 

d) To promote, in addition, the adoption o special programs of training, 
education and culture for the indigenous groups of the American 
countries ; 

e) To cooperate in the protectioh, preservation and increase of the cultural 
heritage of the continent; 

f) To promote cooperation among the American nations in the fields of 
education, science and culture, by means of the exchange of materials 
for research and study, as well as the exchange of teachers, students, 
specialists and, in. general, such other persons and materials as are use- 
ful for the realization of these ends; 

g) To encourage the education of the peoples for harmonious international 
relations; 

h) To carry on such other activities as may be assigned to it by the Inter- 

American Conference, the Meeting of Consultation of Ministers of ` 
Foreign Affairs, or the Council of the Organization. 


ARTICLE 75 


The- Inter-American Caltural Council shall determine the place of its 
next meeting and shall be convened by the Council of the Organization on 
the date chosen by the latter in agreemen> with the Government of the 
county selected as the seat of the meeting. 


ARTICLE 76 


There shall be a Committee for Cultural Action of which five States, 
chosen. at each Inter-American Conference, shall be members. The indi- 
viduals composing the Committee for Cultural Action shall be selected by ` 
the Inter-American Cultural Council from a panel submitted by each 
country chosen by the Conference, and they shall be specialists in education 
or cultural matters. When the Inter-American Cultural Council and the 
Inter-American Conference are-not in session, the Council of the Organiza- 
tion may. fill vacancies that arise and replace those countries that find it 
necessary to discontinue their cooperation. 
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ARTICLE 77 


The Committee for Cultural Action shall function as the permanent com- 
mittee of the Inter-American Cultural Council, for the purpose of preparing 
any studies that the latter may assign to it. With respect.to these studies 
the Council shall have the final decision. iG 


CHAPTER XIII 


THE PAN AMERICAN UNION 


ARTICOLE 78 


The Pan American Union is the central and permanent organ of the 
Organization of American States and the General Secretariat of the Organi- 
zation. It shall perform the duties assigned to it in this Charter and such 
other duties as may be assigned to it in other inter-American treaties and 
agreements. 

ARTICLE 79 


There shall be a Secretary General of the Organization, who shall be 
elected by the Council for a ten-year term and who may not be reelected or 
be succeeded by a person of the same nationality. In the event of a vacancy 
in the office of Secretary General, the Ccuncil shall, within the next ninety 
days, elect a successor to fill the office for the remainder of the term, who 


may be reelected if the vacancy occurs during the second half of the term. ` 


ARTICLE 80 


The Secretary General shall direct the Pan American Union and be the 


legal representative thereof. 
ARTICLE 81 


The Secretary General shall participate with voice, but without vote, in 
the deliberations of the Inter-American Conference, the Meeting of Con- 
sultation of Ministers of Foreign Affairs, the Specialized Conferences, and 
the Council and its organs. 

ARTICLE 82 


The Pan American Union, through its technical and information offices, 
shall, under the direction of the Council, promote economic, social, juridical 
and cultural relations among all the Member States of the Organization. 


ARTICLE 83 l 
The Pan American Union shall also perform the following functions : 


a) Transmit ex officio to Member States the convocation to the Inter- 
American Conference, the Meeting of Consultation of Ministers of For- 
eign Affairs, and the Specialized Conferences; 7 
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b) Advise the Council end its organs in the preparation of programs and 
regulations of the Inter-American Conference, the Meeting of Consulta- 
tion of Ministers of Foreign Affairs, ard the Specialized Conferences; 

c) Place, to the extent of its ability, at tha disposal of the Government of 
the country where a conference is to be held, the technical aid and per- 
sonnel which such Government may request; 

d) Serve as custodian of the documents and archives of the Inter-Ameri- 
can Conference, of the Meeting of Consultation of Ministers of Foreign 
Affairs, and, insofar as possible, of the Specialized Conferences; 

e) Serve as depository cf the instruments >f ratification of inter-American 
agreements; 

£) Perform the functions entrusted to it by the Inter-American Confer- 
ence, and the Meeting of Consultation 2f Ministers of Foreign Affairs; 

g) Submit to the Council an annual report on the activities of the Organi- 

. zation; 

h) Submit to the Inter-American Confererce a report on the work accom- 
plished by the Organs of the Organizetion since the previous Confer- 
ence. 


ARTICLE 84 
It is the duty of the Sacretary General: 


a) To establish, with the approval of the Council, such technical and ad- 
ministrative offices of the Pan American Union as are necessary to ac- 
complish its purposes ; 

b) To determine the number of department heads, officers and employees 
of the Pan American Union; to appoint them, regulate their powers 
and duties, and fix thzir compensation, in accordance with general stand- 
ards established by tke Council. 


ARTICLE 83 


There shall be an Assistant Secretary General, elected by the Council 
for a term of ten years and eligible for reeleetion. In the event of a vacancy 
in the office of Assistans Secretary Generel, the Council shall, within the 
next ninety days, elect a successor u“ fill such office for the remainder of 
the term. 

Eea 85 


The Assistant Secretary General shall be the Secretary of the Council. 
He shall perform the duties of the Secretary General during the temporary 
absence or disability of the latter, or during the ninety-day vacancy referred 
to in Article 79. He skall also serve as advisory officer to the Secretary 
General, with the power to act as his delegate in all matters that the Secre- 
tary General may entrust to him. 
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ARTICLE 87 


The Council, by a two-thirds vote of its members, may remove the Secre- 
tary General or the Assistant Secretary General whenever the proper func- 
tioning of the Organization so demands. 


ARTICLE 88 


The heads of the respective departments of the Pan American Union, 
appointed by the Secretary General, shall be the Executive Secretaries 
of the Inter-American Economic and Social Council, the Council of Jurists 
and the Cultural Council. 


ARTICLE 89 
In the performance of their duties the personnel shall not seek or receive 


instructions from any government or from any other authority outside the 
Pan American Union. They shall refrain from any action that might re- 


fleet upon their position as international officials responsible only to the . 


Union. 
Apache 90 


Every Member of the Organization of American States pledges itself to — 


respect the exclusively international character of the responsibilities of the 
Secretary General and the personnel, and not to seek to’ influence them in 
the discharge of their duties. 

, ARTICLE 91 


In selecting its personnel the Pan American Union shall give first con- 
sideration to efficiency, competence and integrity; but at the same time im- 
portance shall be given to the necessity of recruiting personnel on as broad 
a geographical basis as possible. 


ARTICLE 92 
The seat of the Pan American Union i is the e city of Washington. 


CHAPTER XIV 
THE SPECIALIZED CONFERENCES 


ARTICLE 93 


The Specialized Conferences shall meet to deal with special technical 
matters or to develop specific aspects oz inter-American cooperation, when 
it is so decided by the Inter-American Conference or the Meeting of Con- 
sultation of Ministers of Foreign Affairs; when inter-American agreements 
so provide; or when thé Council of the Organization considers it necessary, 
either on its own initiative or at the request of one of its organs or of one 
of the Specialized Organizations. 
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ARTICLE 94 


The program and regulations of the Specialized Conferences shall be 
prepared by the organs of the Council of the Organization or by the Special- 
ized Organizations concerned; they shall be submitted to the Member Gov- 
ernments for consideration and transmitted to the Council for its informa- 
tion. 

CHAPTER XV 


THE SPECIALIZED ORGANIZATIONS | 


ARTICLE 95 


For the purposes of the present Charter, Inter-American Specialized Or- 
ganizations are the intergovernmental organizations established by multi- 
lateral agreements and having specific functions with respect to technical 
matters of common interest te the American States. 


ARTICLE 96 


The Council shall, for the purposes stated in Article 58, maintain a 
register of the Organizations that fulfill the conditions set forth in the fore- 
going Article. 

ARTICLE 97 


The Specialized Organizations shall enjoy the fullest technical autonomy 
and shall take into account the recommendations of the Council, in con- 
formity with the provisions of the present Charter. 


‘ARTICLE 98 


The Specialized Organizations shall submit to the Council periodic re- 
ports on the progress of their work and on their annual budgets and ex- 
penses, 


ARTICLE 99 


Agreements between the Council and the Specialized Organizations con- 
templated in paragraph ce) of Article 53 may provide that such Organiza- 
tions transmit their budgets to the Council for approval. Arrangements 
may also be made for the Pan American Union to receive the quotas of the 
contributing countries and distribute them in accordance with the said 
agreements. 


ArtIcLE 100 


The Specialized Organizations shall establish cooperative relations with 
world agencies of the same character in order to coordinate their activities. 
In coneluding agreements with international agencies of a world-wide char- 
acter, the Inter-American Specialized Organizations shall preserve their 


62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


identity and their status as integral parts of the Organization of American 
States, even when they perform regional functions of international agencies. 


Arte 101 


In determining the geographic location of the Specialized Organizations l 
the interests of all the American States shall be taken into account. 


PART THREE. 


CHAPTER XVI 
THE UNITED NATIONS 


ArTICE 102 
None of the provisions of this Charzer shall be construed as impairing the 
rights and obligations of the Member States under the Charter of the United 


Nations. 
CHAPTER XVII 


MISCELLANEOUS PROVISIONS 


Articze 103 


The Organization of American States shall enjoy in the territory of each 
Member such legal capacity, privileges and immunities as are necessary for 
the exercise of its functions and the accomplishment of its purposes. 


Artic.E 104 


The Representatives of the Goverrments on the Council of the Organi- 
zation, the representatives on the organs of the Council, the personnel of 
their delegations, as well as the Secretary General and the Assistant Secre- 
tary General of the Organization, shall enjoy the privileges and immunities 
necessary for the independent performance of their duties. 


Articiz 105 


The juridical status of the Inter-American Specialized Organizations and 
the privileges and immunities that stould be granted to them and to their 
personnel, as well as to the officials of the Pan American Union, shall be 
determined in each case through agreements between the respective organi- 
zations and the Governments concerned. 


ArT 106 


Correspondence of the Organization of American States, including 
printed matter and parcels, bearing the frank thereof, shall be carried free 
of charge in the mails of the Member States. 
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Articie 107 


The Organization of American States dces not recognize any restriction 
on the eligibility of men and women to participate in the activities of the 
various Organs and to hold positions thereix. 


CHAPTER XVIII 


RATIFICAT-ON AND ENTRY INTO FORCE 
ARTICLE 108 


The present Charter shall remain open Zor signature by the American 
States and shall be ratified in accordance with their respective constitu- 
tional procedures. The original instrumen:, the Spanish, English, Portu- 
guese and French texts cf which are equally authentic, shall be deposited 
with the Pan American Union, which shall transmit certified copies thereof 
to the Governments for purposes of ratification. The instruments of rati- 
fication shall be deposited with the Pan American Union, which shall notify 
the signatory States of such deposit. 


ARTICLE 109 


The present Charter shall enter into force among the ratifying States 
when two-thirds of the signatory States have deposited their ratifications. 
It shall enter into force with respect to the remaining States in the order 
in which they deposit their ratifications. 


ARTICLE 110 © 


The present Charter shall be registered with the Secretariat of the United 
Nations through the Pan American Union. ` 


ARTICLE 111 


Amendments to the present Charter may be adopted only at an Inter- 
American Conference corvened for that puropse. Amendments shall enter 
into force in accordance with the terms end the procedure set forth in 
Article 109. 

ARTICLE 112 


The present Charter shall remain in forze indefinitely, but may be de- 
nounced by any Member State upon written notification to the Pan Ameri- 
ean Union, which shall 2ommunicate to all the others each notice of de- 
nuneiation received. After two years from the date on which the Pan 
American Union receives a notice of denunciation, the present Charter 
shall cease to be in force with respect to th denouncing State, which shall 
cease to belong to the Organization after it has fulfilled the obligations aris- 
ing from the present Charter. 


64 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


IN WITNESS WHEREOF the undersigned Plenipotentiaries, whose full pow- 
ers have been presented: and found to be in good and due form, sign the 
present Charter at the city of Bogota, Colombia, on the dates that appear 


opposite their respective signatures. 


For Honduras: 
M. A. BATRES 
Ramón E. Cruz 
Virar R. GALVEZ 


30 de abril de 1948 


For Guatemala: 
L. CARDOZA y Aracén 
J. L. MENDOZA 
Viraitio RoprÍeuez BETETA 
M. Normaa M. 
José M. SARAVIA 


30 de abril de 1948 


For Chile: 
J. HERNÁNDEZ 
E. BARROS JARPA 
W. MULLER 
JULIO BARRENECHEA 
D. Bassi 
J. Ramé GUTIÉRREZ 
Roprieo GONZÁLEZ 
Gaspar Mora SOTOMAYOR 


30 de abril de 1948 


For the United States of America: 


Norman ARMOUR 
Winuarp L. BEAULAC 
Winuram D. PAwLEY 
WALTER J. DONNELLY 
PauL ©. DANIELS 


30 de abril de 1948 


For the Dominican Republic: 
Arturo DESPRADEL 
MINERVA BERNARDINO 
TEMÍSTOCLES MESSINA 
JOAQUIN BALAGUER 
E. RODRÍGUEZ DEMORIZI 
HÉCTOR INCHÁUSTEGUI 


30 de abril de 1948 


For Bolivia: 
J. Paz CAMPERO 
E. Montes x M. 
HUMBERTO LINARES 
H. PALZA 
A. ALEXANDER 
30 de abril de 1948 
For Peru: 
A. REVOREDO I. 
V. A. BELAÚNDE 
Lurs FERNÁN CISNEROS 
JUAN BAUTISTA DE LAVALLE 
G. N. DE ÅRÁMBURU 
Luis ECHECOPAR GARCÍA 
E. REBAGUIATI 
l 30 de abril de 1948 
For El Salvador: 
HéÉcror Davip CASTRO 
H. ESCOBAR SERRANO 
Joaquin GUILLÉN Rivas 
Roserto E. CANESSA 
l 30 de abril de 1948 
For Paraguay : 
César A. VASCONSELLOS 
AUGUSTO SaupivaR 
30 de abril de 1948 
For Costa Rica: 
Eminio VALVERDE 
Rotanpo BLANCO 
José MIRANDA ie 
30 de abril de 1948 
For Ecuador: 
A. Parra V. 
Homero Virerr L. 
P. JARAMILLO A. 
Gen. L. LARREA A. 
ALBERTO PUIG AROSEMENA 
H. Garcia Ortiz 
B. Perata P. 
30 de abril de 1948 
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For Colombia: 


Fo 


For 


ri 


EDUARDO ZULETA ANGEL 
CARLOS Lozano y LOZANO 
Domineco ESGUERRA 

Sruvio VILLEGAS 

Luis López pe Mesa 

JORGE SOTO DEL CORRAL 
CARLOS ARANGO VÉLEZ 

MIGUEL JIMÉNEZ LóÓPaZz 
Avausto Ramirez MORENO 
CIPRIANO RESTREPO JARAMILLO 
ANTONIO ROCHA i 


30 de abril de 1948 
Uruguay : 


_Darpo REGULES 
PEDRO CHouHY TERRA 
Juan F. GuicHén 
HÉCTOR A. GRAVERT 
- GEN. PEDRO Sicco 
R. Piriz CoELHO 
NILO BERCHESI 
Arrosto D. GONZÁLEZ 
Branca Mimres pg Borro 
Carros MANINI Ríos 


30 de abril de 1948 


Cuba: 


O. Gans Y M. 
Ernesto Draiao 
CARLOS TABERNILLA 
RICARDO SAaRABASA 
Guy Pérez CISNEROS 


_ E. PANDO 


For 


30 de abril de 1948 
Nicaragua: 
Luis MANUEL DEBAYLE 
QUILLERMO SEVILLA SACASA 
Moprsto VALLE 


_ Jests SÁNCHEZ 
Drao M. CHAMORRO 


30 de abril de 1948 


For 


For Brazil 
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Mexico: 


J. TORRES BODET 

R. CÓRDOVA 

Luis QUINTANILLA 
José M. Ortiz TIRADO 
P. Campos ORTIZ 

J. GOROSTIZA 

E. VILLASEÑOR 

G. Ramos MILLÁN 

J. Léprz B. 

M. SáncnEZ Cutn 

E. ENRÍQUEZ 

MARIO DE LA CUEVA 
F. A. Urnsta : 


80 de abril de 1948 


Panama: 


Mario pr Dao 
ROBERTO JIMÉNEZ 
R. J. ALFARO 
EDUARDO A. CHIARI 


30 de abril de 1948, 


a 


JOAO NEVES DA FONTOURA 

ÅRTHUR FERREIRA DOS 
SANTOS 

GABRIEL DE REZENDE Passos. 

ELMANO Gomes CARDIM 

Joao HENRIQUE SAMPAIO 
VIERA DA SILVA 

A. CAMILLO DE OLIVEIRA 

JorGE FELIPPE KAFURI 

ERNESTO DE ARAÚJO 


30 de abril de 1948 


_ For Haiti: 


GUSTAVE LARAQUE 
J. L. DEJEAN 


80 de abril de 1948 
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For Venezuela: For the Argentine Republic: 
Rémuto BETANCOURT Enrique COROMINAS 
LUIS LANDER Pascua La Rosa 


PEDRO JUAN VIGNALE 


, Saverto 8. VALENTI 
Mariano PIcón SALAS R. A. ARES 


30 de abril de 1948 30 de abril de 1948 


José RAFAEL POCATERRA 


RESERVATIONS TO MULTILATERAL CONVENTIONS . 


RESOLUTION ADOPTED BY THE UNnitep NATIONS GENERAL ASSEMBLY AT ITS 
360TH PLENARY MEETING on January 12, 1952 + 


The General Assembly, 


Bearing in mind the provisions of its resolution 478 (V) of November 
16, 1950, which (1) requested the International Court of Justice to give an 
advisory opinion regarding reservations to the Convention on the Preven- 
tion and Punishment of the Crime of Genocide; and (2) invited the Inter- 
national Law Commission to study the question of reservations, to multi- 
lateral conventions, 

Noting the Court’s advisory opinion of May 28, 1951, and the Commis- 
sion’s report, both rendered pursuant to the said resolution, 

1. Recommends that organs of the United Nations, specialized agencies 
and States should, in the course of preparing multilateral conventions, 

“consider the insertion therein of provisions relating to the admissibility or 
non-admissibility of reservations and to the effect to be attributed to them; 

2. Recommends to all States that they be guided, in regard to the Conven- 
tion on the Prevention and Punishment of the Crime of Genocide, by the 
advisory opinion of the International Court of Justice of May 28, 1951; 

3. Requests the Secretary-General, 

(a) in relation to reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide, to conform his practice to the ad- 
visory opinion of the Court of May 28, 1951; 

(b) in respect of future conventions concluded under the auspices of the 
United Nations of which he is the depositary: 


(i) to continue to act as depositary in connection with the deposit of 
documents containing reservations or objections, without passing upon 
the legal effect of such documents; and 

(ii) to communicate the text of such documents relating to reserva- 
tions or objections to all States concerned, leaving it to each State to draw 
the legal consequences from such communications. 


1U. N. General Assembly, Sixth. Session. Doe. A/L.37, Jan. 14, 1952. ` 


~ 
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' PEOPLE'S REPUBLIC OF BULGARIA 


DECREE OF THE PRESIDIUM OF TH=2 NATIONAL ASSEMBLY 
CONCERNING THE TERRITORIAL AND INLAND WATERS 
OF THE PEOPLE’S REPUBLIC OF BULGARIA * 


[Translation] 


SECTION 1 


The territorial waters of the People’s Reptblie of Bulgaria shall extend 
seaward twelve miles from the water mark of the seacoast, the islands, the 
outermost points of the port installations, and the line of the inland waters, 

A marine mile is 1,852 meters. ' 


SECTION 2 


The sea space inclosed between the littoral and a straight line from the 
headland of Sveti Konstantin to the headland of Ilandjik (Bay of Stalin *) 
. and from the headland of Emine to the heaclind of Maslen Nos (Zekhtin 
Borun) (Bay of Burgas), shall be regarded as inland waters of the People’s 
Republic of Bulgaria. 


Section 3 


For the security of the 2zcuntry, the Couneil of Ministers may close, by 
decree, individual zones of the territorial waters of the Republic to all 
navigation. 


SECTION 4 


The territorial waters of the People’s Republic shall be divided from the 
territorial waters of the neighboring states ty the geographic parallel ex- 
tending from the point wh2re the land boundary touches the coast. 


SECTION 5 


The inland and territorial waters of the Pecple’s Republic, as also the air- 
space above them and the sea bed and subsoil covered by them, shall be part 
of the territory of the People’s Republic and subject to the laws of the 
Republic alone. 

SECTION 6 


The People’s Republic of Bulgaria shall exercise its sovereignty over the 
territorial waters as specitied in Section 5 by virtue of the existing laws, 
rules of international law, and treaties anil agreements concluded with 
other states. 


1 Izvestiia na Presidiwma na Narodnoto Subranie, No. 85, Oct. 23, 1951; modified in 
No. 90, Nov. 9, 1951. 
2 Formerly Varna, renamed Stalin in 1949. 
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Section 7 


The ports of Stalin and Sozopol shall be closed to all foreign ships. 
Other ports of the People’s Republic of Bulgaria may be declared closed 
to foreign ships by decree of the Council of Ministers. 


SECTION 8 


Passage, stopping, or anchoring of foreign non-naval vessels in the terri- 
torial and inland waters of the People’s Republic, except in the individual 
zones of the territorial waters specified in Section 3, and the entry thereof 
in ports not closed to foreign ships shall be free if it pertains to the ordi- 
nary navigation of the vessel cr is necessitated by. damage or storm. 

Passage of such vessels through the zones of the territorial waters specified 
in Section 3 shall be allowed only for entering or leaving ports at points 
designated by the port authorities. 

In time of heavy storm when danger to the vessel exists, the foreign non- 
naval vessel may request permission to enter one of the bays and ports south- 
west of the headlands of Kaliakra or Emine, where it may remain only for 
the duration of the storm. 


SECTION 9 


Passage, stopping or anchoring of foreign naval vessels in the territorial - 


and inland waters of the People’s Republic and the entry thereof in ports 
not closed to foreign ships may take place only upon previous permission 
of the Government of the People’s Republic of Bulgaria or when necessi- 
tated by damage or storm. 


Section 10 
Foreign submarine vessels of any type shall be forbidden to sail, stop, 


lie on sea bottom, or cast anchor in the territorial and inland waters of the. 


People’s Republie while under the surface. 

A submarine vessel which has been sighted under the surface in the terri- 
torial and inland waters of the People’s Republic shall be pursued and de- 
stroyed without warning or responsibility for the consequences. 

When, it is above the surface, the submarine vessel shall be subject to 
the provisions of Section 9. , 

Section 11 


Foreign vessels shall be prohibited, while in the territorial and inland 
waters or the ports of the People’s Republic, from catching any marine 
fauna, extracting any sea products, making any measurements, observa- 
tions, surveys, or photographs whatsoever, conducting combat training, 
target practice, and the like, or using radio-broadeasting equipment, radio- 
directional finders, submarine sound-detection devices or any equipment 
other than that designated for navigational purposes. They shall be under 
obligation to observe strictly the established international rules, the laws 
of the People’s Republic of Bulgaria, and the regulations concerning public 


w 
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order, security, sanitation, and fiscal interests of the People’s Republic as 
issued by the appropriate governmental agencies by virtue of these laws. 

Use of radio-broadcasting equipment may be allowed only in the event 
of damage or sea rescue; measurement of depth around the vessel may be 
allowed only when the vessel has run aground. 


SECTION 12 


A foreign vessel which has violated in the territorial and inland waters 
the laws of the People’s Republic, rules and regulations issued by virtue 
of these laws, or established international rules, treaties, and agreements 
concerning navigation, shall be invited, by means of the established inter- 
national signals or a shot of warning given by the border naval forces or 
port authorities, to leave the territorial waters of the People’s Republic. 


Section 13 


A foreign naval vessel which does not obey the signal to leave the terri- 
torial waters of the People’s Republic may be fired upon without responsi- 
bility for the consequences. 

Section 14 


A foreign non-naval vessel which commits serious offenses (such as smug- 
gling goods in or out of the country, harboring persons who have no papers 
or are wanted by the authorities, et cetera) or disobeys a signal to leave the 
territorial waters of the People’s Republic, may be detained by the border 
naval forces for arraignment of the offenders or payment of the fees and 
fines provided for by the law. 

A vessel which resists Cetention and attempts to escape to high seas may 
be pursued continuously by the border naval forces to the limits of the 
territorial waters of another state for the purpose of capture. 


Section 15 


Foreign naval vessels which pass with due permission through the terri- 
torial waters of the People’s Republic or enter the ports thereof shall not 
pay any fees except those for special services rendered to them. 


Section 16 


The Council of Ministers shall issue regulations for application of the 
present decree as recommended by the Minister of the Interior. 


Sxcrion 17 , 


The present decree shall repeal the decree-law on territorial waters of 
1935 and all laws and regulations which contradict it. 

The enforcement of the present decree shall be assigned: to the Minister 
of the Interior. : 


xX 
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og IL OBJECTIONS TO THE OBJECT THEORY, N ii ne 
4 
This theory has been rejected on one occasion as illogicalron the ground) 
eo individual can be neither subject nor object of a law that deals - 
exe usively with Som Sometimes it has been said, further, that this 
it treats an entity whic] whish ; is in fact a person) EF is s recognized asa ' person: > . 
y all advanced x municipal legal ; systems, and w which is the end of all law, as. - 
_ — pa re 
l a mere thing in- international Jaw.t More frequently, , however, and espë- l 
\ gially i in recent years, , this theory has | been dzemed éd illogical and unreal or . 5 





illogical and immoral on the | ground that, as the per: persons behind / the sta e state; 

dividuals are not objects but the ~ale, th ‘the zeal, ` ‘the indirect, or the ulti- 
ate subjects of international law. law. Some o? these critics have intimated, . 

" Shoreover, that the object doctrine | detrimental to the democratie anei i 


tion of the state, to tlie objective or positive character of international law, - 








“‘De Vapplication đu droit pénal aux faits de guerre, ? 25 Revue Générale de Droit : 

International Public (1918), pp. 5-29; Redslob, Histoire des Grands Principes du Droit . i 
~g des Gens depuis l'Antiquité jusqu’à la Feille de la Grande Guerre (1923), pp. 13415, 

538-543; Foignet, Manuel Elémentaire de Droit International Public (14th ed., 1929), 

pp. 1 f., 57 ff.; de Visscher, ‘‘La responsabilité des états,’’ II Bibliotheca Visseriana 

(1923), op: 87-119; Phillimore, ‘‘ Drotts et devoirs fondamentauz des états,’’ 1 Hague 


Recueil (1923), pp. 26-69, esp. p. 33; Williams, Chapters on Current International ‘Law i 
and the League of Nations (1929), p. 5 ff.; Holland, Lectures’ on International Law: ; 
(1933), pp. 1 fŒ., 55, 61; Taylor, A Treatise on International Publie Law (1901), p > 
211; Moore, A Digest of "International Law (1906), Vol. I, p. 17; Hyde, Tuternational ; 
Law Chiefly as Interpreted and Applied by the United States (2d ail, 1945), Vol. I, pp. 
1ff, 2E ff., 33 ff.; Garner, Recent Developments i in Iniernational Law (1925), , P. 25; Niel- 
á E I E a a. wee kl on Ber -= ftmann — O ff. T? mmn The Taw of 
idson, Cases — 
construction 
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ries other. than their own. “This hoots EE thia, that - 

standing whatsoever as men in this law. )Further, since the 
’ refers in law to the condition of persons, and not to that of, 

-—-—o- -- --—-MS that nationals o of states do not possess a status, but at best - 
-a position in this law and. t that this position is comparable to-that held . 
normally. both in international ‘law and in the internal laws of states by 
beasts; ; territory, ships; and the. ey At the time of its formulation it held 
this, ‘moreover, on the ground that the very nature of international law 
necessitates this. view. But- at. present the argument. in support of this 
theory is that the individual is an object of international law only because 
this law treats’ him’ in ‘fact as öne. 2 


2 For ‘express neceptance of this 'doċtrine in “subjective positivism ‘see, Egos Heilborn; 
Das. System des Völkerrechts (1896), pp. 68-211, 372, 374," 382, 417; same, Grund- 
begriffe des Vélkerrechts (1912), Pp. 88, 95; Triepel, Völkerrecht und -Landesrecht 
(1899), pp. 13 f., 21, 259 f., ‘829; same, ‘‘ Les rapports entre le droit interne “et: legdroit 
international,’? Recueil des Cours, Académie de Droit International de la Fray" There. 
after cited as: “Hague Recueil}, Vol. 1. (1923), p: 81; Knubben, Die Siibjekté des 
rechts (1928), p. 487 ff.;-Strupp, Grundzüge des positiven Vélkerrechts (Sth ed. 
pp. 1.ff., 32.4%, 95 fE, 103 ff.; same, ‘‘Les règles générales du droit de Rr ga 
Hague Recueil (1984), p , Pp- 456 f., 536; Meier, ‘Der Staatsangehörige und seme 
insbesondere seine Vermögensrechte, im. System. -des Völkerrechts (1927) y~Des 
Diena, Principt di Diritto Internazionale (2d ed; 1914), p., 260 £.; * Anzilotti 
di Diritto Internazionale (3rd ed., 1928), Vol. I, pp: 113, 121 f.; sme, Cours ¢ 
International (1929) > Pp. 182-136; Cavaglieri, Corso- di Diritto Internazionale 
pp. 110 ff., 254 ff.; same, ‘‘Reégles générales du droit de la paiz,’? 26 Hague 
(1929), p. 319 f.; Gemma, Appunti dé Diritto Internazionale (1923), pp: 55 
f.; Bustamante, Droit International Public, Vol. I (1934); pp: 4, 9, 136; Opp 
International Law (8rd ed., 1920), Vol. I, pp. 2, ‘17-19, 456-463; Lawrence, . TY : 

- ciples of International Law (6th ed., 1915), -p. 72 £3 Schwarzenberger, A Manual of 
International Law (1947) » PP. 35, 58 £5 f.; same, International Law (24 ed., 1949), pp. 75, 
78 f., 161 ff.; Boreh e RELE TICS 
29 f£., 354; 355 ff; F 
Hershey, The Essenti 
n. 2, 347; same, Esse 

For-tacit acceptan 
Volkerrechts (24 eq 
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and_to the security, if not the very existe existénce, of the international com- 

munity. For, they reason, this theory completely subordinates man to the 

state on the international legal and communal plane and, in so doing, pre- 

vents the enforcement of international law against the entity which, they 
allege, is the sole real subject of all legal obligation.’ 

(Wiest often, however, and at all times this doctrine has been rejected as 
not concordant with practice itself. It has thus been contended that indi- 
viduals are often the immediate addréssees as well as the actual destinees\/ 
and actual 1 beneficiaries of international. Jaw. E has been claimed, further, 
that individuals are m addition _frequently the possessors of ‘rights and 
duties bestowed upon them ‘by municipal 1 law in conformity ` with, and as a 
result of of, the law of nations) Hence, it Las been argued, individuals are 
in practice “often the bearers of rights conferred and of duties imposed upon 
them directly, indirectly, or derivatively by international law itself. Çi For 
these reasons, these eritices conclude, individuals are in . practice not n Be 








~~ a aa e 


suggest further that this law confers such a a status both | upon on the nationals 
of states and upon mên as “such)) The proponents ‘of these views insist, 
moreover, that the immediate international personality imputed by them 
to the individual becomes irrefutable in the case where men are both the 
direct addressees of this law and-this law is enforced against them not by 
national, but by international, organs. They have intimated, additionally, 
that their views are further supported by the fact that states may become 
internationally liable or responsible for internationally condemned acts of 
men, and by the right and practice of states to advance international 
reclamations in behalf of individuals injured contrary to international 
law. or the various reasons stated, these critics have come increasingly 


6 See; ¢.g., Kelsen, op. cit, pp. 128, 161, 317 ff.; Krabbe, op. cit., p. 277; Scelle, op. 
cit., p. 408 ff.; Lauterpacht, cp. cit., pp. 5 f., 18, "40 ff., 46; and cf., further, Brierly, 
The Outlook for International Law (1944), p. 109. j 

7 See, e.g., Westlake, Chapters ox ike Pria” i 
f.; Kaufmann, W., Die Rechtskraf? des fo 'eractienalen 
E., 43 ff.; Krabbe, op. city pp. 277 Bante T, KC ten, 
rapporte ds système entre te ae CPi et Te ‘dra it im 
Recueil (1926), pp. 281 ff., 281 £ me, Fare Tarough L 
Traité de Droit International Pubbr, Yor I (Ra) leba 
Tendances du Droit International (i927 yr POeset, °C zi 
Droit International (1928), passim; Scelle, op. cit., pp. ¢ 
691 f; Segal, L’individu en Droit International Posity (41z046), pussuin; seuexiues, 


EP -Tptarratinnal Tiaw 11 eoa ~ 1 






-L'individu dans Vordre Juridique International (1933), passim; Taube, ‘‘Das Ende 


des alten Volkerrechts’ und die Rechte des Einzelnen im internationalen Verkehr,’’ 2 
Volkerbund und Völkerrecht (1935-1936), pp. 6 ff.; Verdross, Völkerrecht (1937), pp 
43 ff., 66 f. (who then held, however, that men are otherwise objects of international 
law); Krylov, ‘‘Les notions principales du drott des gens (La doctrine soviétique du 
droit international),’’? 70 Hague Recueil (1947), p. 447 £.; Lauterpacht, op. cit., pp. 
9-12, 27-60 (summarizing opinions expressed by him on this subject between 1927 and 
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to argue, finally, that the object conception is based not upon practice, but 
upon erroneous premises regarding the nature of the state and the nature 
of international lawl A. -- 


ITI. Errect or THESE OBJECTIONS UPON THE OBJECT THEORY 


Tt seems to be generally assumed that these stricture, have made little, 
if any, impression upon si subjective positivist thought, This assumption K 
justified in view of thé continued formal adherence of this school to its 
object theory. On the other hand closer scrutiny of subjective positivist 
literature also demonstrates that the growing force_ and articularity of 
these criticisms and the weaknesses of the objeét concer onception which they 
point up not only have caused the members of this school occasionally to 
express doubt and uncertainty concerning this doctrine, but have led them 
to to modify t their attitude regarding the individual in international la ‘law-in a 
way way which actually compromises the validity ty of this ‘theory.™ 

(he moral stricture and defect of this theory thus caused the -once 
prominent Dutch subjective positivist, de Louter, to.concede in 1910 that 
the individual is not only an object, but also the final end, of international 

law,?° Similarly, the criticisms made of the object doctrine on the ground 
that individuals often derive personal benefits from this law in consequence 
of the international rights and duties acquired by states concerning them $A 
led the moderate |German subjective positivist, Gareis, thé Frenchman, ‘“~ 
Mérignhac, and the~American, Borchard, to assert in 1901, 1907, and 1915, 
respectively, that the individual is is ‘not t only. an object, but also a usufructu- 
ary or a beneficiary, of “international law. | Again, the charge that their 
\ view of the position of the individual in international law is based not upon 
. practice, but upon faulty conceptions of the nature of such law and of the 
nature of the state caused some subjective positivists, such as the German 


pe ene et sn 


* 1950); Fenwick, op. cit., (3rd ed., 1948), p. 134 f.; and cf., further, Moreno, Derecho 
Internacional Público, Vol. I (1940), pp. 289-336; Ross, op. cit, pp. 109 £, 223 f. 

_ Some of these criticisms were themselves in whole or in part provoked by the subjective 

` positivist dissents discussed below. 

i 8.8ee, 6.94, Kelsen, Provlem, pp. 103 f., 122 ff.; Krabbe, op. cit., p.. 264 ff.; Scelle, 
tg, pp. 18 f, 49 f, 408 ff.; Ross, öp: cit., 5. 12 f.; Lauterpacht, op. cit., pp. 4, ` 

JI 6-9; and cf. also " gpiropoalos, Théorie Générale du Droit International (1930), pp. i 

f., 1 £., 25 Æ., 37 £., 191 f., 212 £- 

o For ‘this anon: taney and doubt see, ¢.g., Triepel, ‘‘Les rapports,’’ loc. cit.; Borch- 
ard, ‘‘ Responsibility of States for Damage Done in Their Territories to the Persons and 
Property of Foreigners,’’ this JOURNAL, Vol. 20 (1926), p. 741; Garner, ‘‘ Responsibility. 
of States for Injuries Suffered by Foreigners within Their Territories on account of 
Mob Violence, Riots, and Insurrections,’’ Proceedings, American Society of International 
Law, Vol. 21 (1927), p. 50; Briggs, The Progressive Develcpment of International Law 
(1947), p. 29 f. 

19 Op. cit, (note 2, supra), Vol. I, pp. 160, 259. 

11 Gareis, Völkerrecht (1901), o. 148; Mérignhae, Traité de Droit Public International, 
Vol. IT (1907), pp. 69 f., 73; Borchard, op. cit., p. 18. 
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jurist, Heilborn, to agree even before World War I that, contrary to the 
opinion then prevailing in their school, the law of nations is not ot necessarily a 
law of co-ordination or a law governing exclusively equa equal sovereign n states. 
Implicitly these subjective positivists thus conceded that/it is methodologi- 
cally erroneous to exclude the individual a priori from the subjects of 
international law on the basis of this view of this law alone as, they con- 
ceded, their school was then doing.) Moreover, when the actual develop- 
ment of international law after World War I seemed to lend weight to the 
modifications of their attitude toward the individual in this law, these 
modifications came to be generally adopted in subjective positivism.: {\Ac- 
cordingly, at present the members of this school consider the individual to to oa 
be not only a 1 object, but also the final end, a , beneficiary, and a a potential] _ 
subject of izternational Jaw.. f : 
sa ool, subjective positivists do not, however, make the further 
concession that the individual is alréady, or in some ways, T S, recognizeđ as a 


subject of international law, Nevertheless the forces which led the school 
to make or accept the general modifications just noted have motivated an 








12 Heilborn, Grundbegriffe, pp. 18, 96 f. 
18 For the final end modification see, e.g., Garner, ‘‘Za reconstruction du droit inter- 
@ national,’? 28 Revue Générale de Droit International Public (1921), p. 418 ff.; Ralston, 
t Democracy’s International Law (1922), p. 10 ff.; Heilborn, ‘‘Die Subjekte,” log. cit., 
, +p. 685 f.; Eagleton, The Responsibility of States in International Law (1928), p. 221; 
Séfériadés, ‘‘Principes généraux du droit international de la pais,’ 34 Hague. Recueil 
(1930), p. 292 ff.; Dunn, ‘‘The International Rights of Individuals,’’? Proceedings, 
American Society of International Law, Vol. 35 (1941), p. 14 ff.; Briggs, remarks, 
ibid, Vol. 40 (1946), p. 40; Schwarzenberger, Manual, p. 35. (The statement in the 
fifth edition of Oppenheim’s International Law to this effect is not that of Oppenheim 
himself, but of that edition’s editor, Lauterpacht. See this edition, Vol. I, p. 504.) 
For the beneficiary doctrine see, e.g., Hyde, op. cit., Vol. I, pp. "86-40 ; Vol. IT, p. 
873, and cf. also the first edition of this work, Vol. I, pp. 464 ff/, esp. p. 465; Kraus, 
loc, cit., pp. 373 f£., 379; Strupp, ‘‘ Règles,” loc. cit., p. 263 f.; E. Kaufmann, **Régles,’’ 
loc, cit, p. 324; Walz, loc. cit., p. 381 ff.; Freeman, remarks, Proceedings, American 
Society of International Law, Vol. 85 (1941), p. 19 f. (who wouldy however, limit the 
scope of this doctrine); Briggs, The Progressive Development of ae Cae Law, 
p. 29; -Schwarzenberger, International Law, pp. 75-77; ef. also Splvioli, “‘ Les, règles 
générales du droit de la paiz,’’ 46 Hague Recueil (1983), p. 41, on this developm ut. 
For the potential subject modification see, e.g., Cavaglieri, ‘‘I soggetti del diritto 
internazionale,” 17 Riwista di Diritto Internazionale (1925), pp. 18-32, 169-187; Liszt- ~~ 
Fleischmann, Völkerrecht (12th ed., 1925), pp. 85 f., 221 ff.; Heilborn, Die Stellung des 
Menschen im Völkerrecht (1927), passim; Knubben, op. cit, p. 425 ff.; Streit, ‘“La 
- conception du droit international privé,’’ 20 Hague Recueil (1927), p. 30 ff.; Spiro- 
poulos, L’indwidu en Droit International (1928), pp. 33 f., 66; Anzilotti, op. cit., pp. 
1 ff., 41 ff., 111 ff., 121 ff.; Romano, Corso di Diritto Internazionale (1929), p. 71 f; 
Strupp, op. cit., pp. 1 f., 103; Siotto-Pintor, “Les sujets du droit international autres 
` que les états,’’ 41 Hague Recueil (1932), pp. 251-361, esp. pp. 267 ff., 274 ff.; Strupp, 
‘*Regles,’? loc cit., pp. 463 ff., 465; Basdevant, ‘‘Régles générales du droit de la pata,"’ 
58 Hague Recueil (1936), pp. 475 E., 528 f.; Schoen, loe. aA p. 411-448; Schwarzen- 
berger, Manual, pp. 1 £., 35. 
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as yet relatively small but growing number of its members to make seal 
this concession. (Some of these jurists have thus admitted that individuals, 
and not states, a¥e ‘the real : subjects of international law; * that individuals 
are diréctly < or indirectly subjects of this law insofar and to the e extent 
_ that “states enforce if as Such or ‘as part of their municipal law ag against 
‘them within their respective ‘jurisdictioys; + 15 and that individuals possess 
a a mediate international pērsonalit an international law indigenate - 
insofar and to the extent that they Obtain personal advantages from this 
law as the nationals.of one of the states members of the international com- 
munity. 16 Indeed ou one oceasion it was even argued by a member of; 
oe) fthis school in ahswèf to some of the criticisms of its object conception 
~ that, in instances s such as piracy, breach of blockade, carriage of contraband, 


MV the black or or white s slave trade, damage to submarine gables, and technical 













or quasi-piracy, individuals are the subjects. béth of national and of inter- 


national law./ For, this argument continues, the anty o£ of the individual to 


abstain from these acts is not t only a a “national, but a‘ ‘national International- : 


by international 1 law.1? }The principle underlying this contention seems to 
be endorsed, moreover, by another member of this school in view of his 
claim that the law of nations assumes the characteristics of a ‘“‘national- 
international law’’ so long as it is only incorporated in, rather than also 
transformed into, municipal law and is enforceable as such a law within 
states both against the organs and the subjects of the countries concerned.?® 

The concession most often and most continuously made by members 
of this schoo] regarding the possession of an international personality by 
men, however, is that individuals are not always objects, but occasionally 
subjects, of international law because this law sometimes immediately con- 
fers “rights ‘and imposes duties also upon them. Thus, in response to 


X vand cannot be, a subject 


Pa municipal “duty” or soe oi imposed upon m men | both by national and 
A) 








criticism of the doctrine that the individual is no 
of international law by non-subjective positivists such as “Westlake in 
England and W. Kaufmann in Germany, the German subjéctive positivist, 


14 See, €f., Mérignhae, op. cit., Vol. II, p. 171 £.; Despagnet, op. eit. p. 544; Ralston, 
op. & , “pp. 14 f., 24; Gorotsev, loc. cit, p. 181; Akzin, ‘‘Lés sujets du droit inter- 
national, "? 4 Revue de Droit International (1929), p. 488; Hambro, ‘‘Individuals be- 

„~~ fore International Tribunals,’? Proceedings, American Society of International Law, 
Vol. 85 (1941), p. 23; Dunn, loe. cit., p. 14. 

15 See, e.g., Diena, L'individu devant v’autorité judiciaire et le Droit international, ”? 
16 Revue Géfiérale de Droit International Publie (1909), p. 57 f.; Bilfinger, ‘Les bases 
fondamentales de la communauté des états,’’ 63 Hague Recueil (1938), p. 134. 

16 See, e.g., Mérignhae, op. cit., Vol. II, p. 171; Rivier, Princives du Droit des Gens 
(1896), Vol. I, p. 13; Gareis, op. cit, pp. 148-152; Liszt, Völkerrecht (4th ed., 1906), 


p. 112. 
it Adler, ‘‘Uber die Verletzung vélkerrechtlicher Pflichten durch Individuen,” 1 
Zeitschrift fiir Völkerrecht (1907), pp. 614-618. ~ 


18 Walz, loc. cit., pp. 381 f., 443 ff. 
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von Liszt, conceded as early as 1906 that the first faint beginnings of an 
international personality of the individual eculd be discerned in the regu- 
lations of some international bodies such as the now defunct European 
Danube Commission.*®? Moreover, a similar concession was made in 1907 
in response to the same pressures by ae laas subjective positivist, 





maeme e e na ` 


1912 by Schticking, still « another and ‘then en internationally known German 
member of this school. Moreover, this{ jist then argued gued jit addition (that 
individuals possess International rights -and-dutiés also under the Conven- 
tion regarding the Rights and Duties_of Neuiral Por Powers and Persons) and 
the Convention concersing” E the “Establishment öf án International Court, 


ae eee 


of Prize signed in 1907 at The Hague,’ 21 Indeed, this convention and_the 


putas? Ara 


Washington Treaty of “1907 "concerning + the _Establishment ofa a Central 





- American Court of Justice ce caused even the formulator of t of the e object ` theory, 
‘fhe German Tre Rother to admit i in 1912 that in the two cases men; 


loned individuals arè objécts, but third-pat -party beneficiaries or r subjects, 


of 7 international ‘rights. As a matter of fact, and quite Contrary to the’ 
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their countries, but directly from internaticnal law itself? ŅZ y. AE 
furthermore, since World War I this dissent has been endo sed by other 


ne Oe Pe aan IN 
: war = derive ante of he their ‘‘competences’’ no? from the ae laws of _ 


then this dissent has thus been embraced by, among others, the Frenchmen, 
Dumas, Mérignhac, Lemonon, and Basdevant; the Germans, Wehberg, Isay, 
Ebers, and Schoen; the Italians, Cavaglieri, Romano, Siotto-Pintor, Pal- 
lieri, Rocco, and Musso; the Poles, Rundstein, Berezowski, Korowiez, and 
Lachs; the Belgian, Hostie; the Canadian, Bellot; the former German. and 
now Swedish ressortissant, ‘Bauer the Norwegian, E. J. Hambro, Jr.; the 
then Lithuanian, Akzin; the British, Bartlett and McNair; and the 
Americans, Garner, Finch, “Borchard, N. Hall, Eagleton, J Jessup, Dunn and 
King.’ Moreover, ‘as a group rather than as -ndividuals, and often in line 
with views expressed first by their critics, thse jurists have extended this 
concession to other and newer international law situations involving or al- < 


legedly involving individuals. Asa As a group p rather than as individuals they 


have extended it thus to criminal al violations ‘Of the international laws of war 


members or apparent members of the subjeative positivist school, Since 


19 Liszt, op. cit, pp. 41, note 2, 144 ff. 

20 ‘*Untertanen als Subjekte völkerrechtlicher Pfi chten,’” 1 Zeitschrift für Völker- 
recht (1907), pp. 58-55. 

21 Der Staatenverband der Haager Konferenzen (1912), p. 141. 

22 Grundbegriffe des Völkerrechkts, p. 96 f. 

23 Das System des Völkerrechts, pp. 143, 171. 
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to recourse to criminal or aggressive wars s and to participation or Rll ora: 
tion in them; to access of individuals to international courts}such as the 
Mixed Arbitral Tribunals created by the Peace Treaties of 1919-1920 or by. 
the German-Polish Geneva Convention of 1922 and to the protection of pri- 


vate rights by th these ¢ conventions s and tribunals; to persons violating the 


customary or conventional rules o ofi international I law outlawing slavery and 








and of the laws of humanity insofar as they are part-of the said laws of war; 





a n ee 


the gr > group or individual rights of members Of minorities, 5 of inhabitants of 
mandated ter ritories, and of stateless 1 yofugees under the minorities, man- 
dates, and refugee ar aad a © coreluded or issued after 
World War I; “to submarine officers and crews violating the provisions of the 
abortive Treaty of Washington of 1922 condemning unrestricted submarine 
warfare as piracy {to the alleged rights and obligations of representatives 
of states or of international organs and of private persons under the custom- 
ary or conventional international laws relating to the privileges and im- 
munities of diplomatic, consular, or international agents 4 to the traditional 
international law situation of “merchant” marine ca tains; to persons en- 
gaged in, or protected against, the he internationally prohibited traffic in 
drugs and arms; to possession and exercise by individuals of treaty options 
regarding residence and nationality; to rights accruing to certain Polish 
railway employees under the German-Polish Railways Agreement of 1921, 
and to the status of individuals under the regulations of a host of past, 
present, and proposed international agencies.” Indeed, one of these writers, 





24 Dumas, Les sanctions pénales de crimes allemands (2916), passim; Mérignhac, 
‘*De la sanction des infractions au droit des gens commises, au cours de la guerre 
européenne, par les empires du centre,’’ 24 Revue Générale de Droit International Public 
(1917), p. 5 ff.; Mérignhae et Lemonon, Le Droit des Gens et la Guerre de 1914-1918 
(2 vols., 1921), passim, esp. Vol. II, p. 563 ff.; Basdevant, loc. cit, p. 528 f.; Isay, 
“Die Zuständigkeit der Gemischten Schiedsgerichte,’’ 53 Juristische Wochenschrift 
(1924), Vol. I, p. 596 £.; same, ‘‘ Die Stellung des Menschen im Vélkerrecht,’’ 53 ibid., 
Vol. II, p. 1817 f.; remarks of Ebers and Isay in Mitteilungen der. Deutschen Gesell- 
schaft für Völkerrecht (1926), pp. 38 ff., 98; Schoen, loc. cit., pp. 411 f., 431 ff.; 
Cavaglieri, ‘‘I soggetti, ’? loc. cit., pp. 18 ff., 169 ff., 186 f. (contra Cavaglieri, ‘‘ Règles,” 
loc. cit., p. 318 ff.); Romano, op. cit., p. 71; Siotto-Pintor, loc. eùt., p. 346 ff.; Palieri, 
Diritto Internazionale Pubblico (1937), p. 277 ff.; Roeco, Sistema di Diritto Inter- 
nazionale (1938), p. 32 ff.; Musso, L’Individuo e le Minoranze come Soggetti del Diritto 
Internazionale (1937), pp. 17 ff., 40, 75 ff.; Rundstein, ‘‘L’arbitrage internationale en 
matière privée,’’ 23 Hague Recueil (1928), pp. 347 ff., 363 ff.; Berezowski, ‘‘ Les sujets 
non-souverains du droit international,’’ 65 Hague Recueil (1958), pp. 5-82, esp. pp. 6-20; 
Korowicz, ‘‘Za personnalité internationale de Vindividu d’après la Convention relative à 
la Haute Silésie (1922-1937),’’ 6 Revue Internationale Française du Droit des Gens 
(1988), pp. 5 ff., 23; Lachs, War Crimes (1945), passim; Hostie, ‘‘ Examen de quelques 
règles du droit international dans le domaine des communications et du transit,’’ 40 
Hague Recueil (1932), p. 488 ff.; same, ‘‘Les affaires de communication devant la Cour 
Permanente de Justice Internationale,’’ 22 Revue de Droit International (1938), pp. 105- 
156, esp. pp. 138-150; Bellot, ‘‘War Crimes and War Criminals,’’ 36 Canadian Law 
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Akzin, asserted in addition not only that ihe law of nations confers upon 
individuals a right to internationally acceptable or approved procedures 
when they are tried by“national courts for offenses against this law, but he 
even suggested that this law bestows direct_y upon individuals, if not all of 
the rights and duties created by it in their favor or to their detriment, then 
at least such of those obligations and rigkts which a state fails to confer 
upon them in its municipal laws.** Paradoxically, the view that the mem- 
bers of a national minority possess singly or in groups rights immediately 
under intérnational law came to be shared at times by some of those sub- 
jective “positivists who, like the Germans, Dietze or Walz, condemned its 
application to the isolated individual or tc the national of a country as an 
‘indivi ee fabrication of equality’: or as a ‘‘denationalization of 
man,’’ 76 

i ie positivists assume, konev that these modifications of their 

titu 





de toward the individual in in i the Jaw of nations i are not conflicting, bi but 











aes E reise TAFE ‘hin “adnd~this a n vw 
càn an only nly be, and is, j juridieally realized dle the object technique. They 
not the subject of the right : from wh o but merely th the be beare er r of 
Te nena protected “by it it andi ‘that, for this reason, his beneficiary si standing 
in this law represents but t the positive facet of his object position in it! 
They intimate, moreover, and quite rightly so, that the designation of the 
individual as a potential subject of this law refers to a future contingency 
and not to a present fact. They assume, similarly, that insofar as the 





Times (1916), pp. 754 ff., 876 ff.; 37 ibid., (1917), p. 9 ff.; same, ‘‘ War Crimes, Their 
Prevention and Punishment,’’ 2 Transactions of ihe Grotius Society (1916), p. 31; Bauer, 
Die Kriegsverbrecher vor Gericht (1945), passim; Hambro, loc. cit., p. 22 ff.; Akzin, 
Les Problèmes Fondamentaux du Droit Internctional Public (1929), p. 121 ff.; same, 
t‘ Les sujets,’’ loc. cit., pp. 451 Œ., 483 ff.; Bartlett, ‘‘ Liability for Official War Crimes,’’ 
35 Law Quarterly Review (1919), p. 177 #.; MeNair, ‘‘Collective Security,’’ 17 British 
Yearbook of International Law (1936), p. 160 f£.; Garner, ‘‘ Punishment of Offenders 
against the Laws and Customs of War,’’ this JcuRNAL, Vol. 14 (1920), p. 70 ff.; Finch, 
‘“Phe Nuremberg Trial and International Law,’’ ibid., Vol. 41 (1947), p. 20 ff; 
Borchard, ‘‘Responsibility of States,’’ loc. cit., p. 740 f.; N. Hall, ‘‘The Individual in 
International Organization,’’ 28 American Polit.cal Science Review (1934), pp. 276-287; 
Eagleton, op. cit., p. 40 f.; same, ‘‘The Individual in International Law,’’ Proceedings, 
American Society of International Law, Vol. 40 (1946), pp. 22-29, and ef. also comments 
thereon, ibid., pp. 29-50, especially remarks of Finch and King at pp. 38-40; Jessup, 
A Modern Law of Nations (1948), p. 9 £.; Dumn, loc. cit., p. 14.ff.. 4 

25 ‘Les sujets du droit international,’’ loc. zit., pp. 488 g, 489, note 50; Problèmes 
Fondamentaua, p. 121 ff., 162 ff. 

28 Dietze, ‘‘ Europa als Einheit,” 20 Zeitschrift für 
319 #f.; Walz, ‘‘ Minderheitenrecht oder Volksgruppe 
recht (1936-1987), p. 594 ff. 
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dissents in question are signifcant at all, they ofly iHustrate the maxim 
that exceptions confirm the rule. =, 

On the other hand, ubjective positivisis do not recognize the e individual as as 
the final end of the law of nations because he is an ‘object. of the j international ~ 


rights and duties of states/) Rather, Rather, ‘they assign | him this | ‘standing ir in rah 


system ‘because, “they, too, have com come to recognize , that . individuals a are the 





only natural persons and, as such, the e ultimate units of f every society and 











PE SG airs a Aa ete me 


not, ‘call the individual a penia of international Jaw “merely because 


states have international rights and < “duties | “concerning ` ‘him, Rather, (they 
admit him to be: a a beneficiary of of this law bec ecause he derives personal benefits 


from it in consequence of the international tights held by states in his_ 

















. favor. “Again, (these jurists do not. “say, that, as an object. of “international 


ee ene 


law, the individual is a potential subject « oft this law. On the contrar yY, they 





consider him to to be a potential international person i in his natural capacity, 





i id ao describe an ern or object. standing of the individual in in inter- 


a tee oe e a emer 


national law or an w an internationally, regulated subject- object relationship 


between him and nd states és. __ Rather, with these characterizations they assign 
to the “individual ; a a personal standing’in this law or depict, as in the case of 
the “beneficiary standing, an internationally regulated personal. or cues 


i 


and not to chee entities, 28 Oi the “other hand, the terms | ‘onal al end, 3s 


“beneficiary,” “and ‘ ‘Potential subject 2 may, ‘and ‘usually, do, _refer in ai lay 


“object? ”? refers in 
Daear 


to persons, , and not to o things.” 20 Accordingly, 3 insofar as the individual is 


2 ee me en e 


said to bé the final end, a beneficiary, and a potential. subject of inter- 
ational law, he is in ‘fact deemed t to be recognized as a person by this Je law. 
These designations “thus do not, and, indeed, “cannot, merely portray the 


27 This seems to be admitted by Fenwick (op. cit., 3rd ed., pp, 133-185), but Fenwick 
is here no longer a subjective positivist. (Cf. ibid., pp. 30-32, 133-135.) This also 
seems to be the reason why the strict subjective positivist at one time avoided the use of 
these terms even though he admitted most of the facts upon which these terms are based. 
See, e.g, Triepel, op. cit., p. 20 ff.; Heilborn, System, pp. 64 ff., 417; Anzilotti, op. cit., 
p. 121 ff.; Oppenheim, op. cit. (3rd ed.), Vol. I, p. 457 ff. 

28 See note 2 above, especially Heilborn, System, pp. 63, 78 f., 110, aie cf., further, 
Carnazza-Amari, Traité de Droit International Public, Vol. I (1880), p. 371 f.; Holland, 
Jurisprudence (9th ed., 1900), p. 93 ff.; Bouvier’s Law Dictionary (1928 ed.), p. 865; 
‘Pollock, A Fir: , Booka Jurisprudence (1911), p. 127 ff.; Sauer, Juristische Methoden- 
lehre (1940), p. 441 ff, 








cit. (5th ed.), Vol. I, p. 504; Webster’s Collegiate Dic- 

ts Law Dictionary, s.v. beneficiary; Salvioli, loc. cit.; 
Law’ of ‘Nations,’? 64 Law Quarterly Review (1948), 
4, p- 319. 


tionary, s.v. beneficiary; B 
Lauterpacht, ‘‘The Subjects 
p. 97; Cavaglieri, ‘‘ Règles,” | 
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positive facets of the object position of the individual in this law, as they are 
made out to do. /On the contrary, each of these designations actually con- 
flicts with this cOncepticn. Each „of them, consequently, actually com- 
promises the validity of this shoo) Fä 
Furthermore, this consequence attaches zlso to the subjective positivist 
7 conecerion regarding the direct injarnsticnal personality of met.) For 
the wide and significant proportions which this dissent has now assumed 
would seem to place it beyond the pale of the maxim that exceptions confirm 
the rule. Moreover, (the fact that a considerable number of subjective 
positivists, including some very prominent ones, attribute such a personality 
to individuals in so many and diverse situations raises the question why the 
law. law. For upon analysis it wil ill be found, “as it will t will appear below, that, ‘these 
jurists themselves often indirectly admit that the individual _depends for 
his is allegedly inte international rights and duties no less u upon the state and its 
law than he does for the the rights an and duties s admittedly accruing to him under 
municipal law in consequence “of his being ing an object of ir international law. law. 
The difference between his alleged abnorma. international law situation and 
his assumed normal international pesition is thus, in practice, merely a 
difference of form and of procedure rather than one of substance. Indeed, 
it is this lack of any fundamental distinctions between his alleged al abnormal 
and his assumed normal” international. ional positions which has led, and still ~ 
causes, Sarees pers es as a seho school ‘that, ‘the it individual i is ne never 








\ D ESE E 
situations Or “individuals w which has motivated and ¢ continues to incline many 


non- non-subjective positivists i to declare that tke individual i is always a subject, 


and never an object, of this law. This. „dissent _¢ _Aetracts | thus from tt the 
EA snare atenen > ae ell 
spread exceptions “to if but ‘by i ‘impugning “at the same time the general 
validity of this theory. %p > \ 

“iv. ANALYSIS OF THE OBJECT THEORY aS SUCH x 


Contemporary subjective positivism adkeres thus to mutually conflicting 
views regarding the individual in international law.) Conceivably this 
conflict could be solved, however, either by reverting to the original position 
of this school on the issue or by rejecting this conception altogether. The 
first of these solutions is, OWENS! wuridizally impossible. For even if it 
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demonstrates, however, that it contains, as such, purely legal ‘defects one of | 
which, it is submitted, is fatal to its Juridical ee) i 


(1) The object theory and the individual in the international community 
[me first of these flaws i is that this s doctrine i implies a solution to the prob- ; 


\ is not only juridically méaningléss but contrary to ‘the position. now actually 
‘ assigned t med to the individual by this s ecg “For, “according to subjective . 
' positivism, the the international al community is the community constituted by `` 
international law.°° As an object of this law the individual must, therefore, 
be also an object of this community. But by its very nature an object or 
thing cannot possess membership of any kind in any community. Indeed, 
this implication of their object conception is confirmed by the original and 
continued denial by this school of any kind of membership by the individual 
in such community. \ On the other hand, more recently subjective positivists 
have come to admit, as we have seen, that the individual is tha final end 
-even of international law because he is the ultimate unit of every society: 
' Actually, therefore, they would now seem to consider him also the ultimat 
member of the international community. Formally, these jurists thus 
assign to the individual a position. in the international community which 
is not only juridically meaningless but conflicts at the same time with the 
standing they now actually impute to him in this community. 


(2) The object theory and the nationality link X , 
Beas | theory also provides an inadequate description of the stand- 


ing of individuals under international law.) For among other things this 


. doctrine asserts, as we have seen, that only hationals of states can be or are 


on tne, 
F objects of international rights and duties and that, as such objects, these 


\ persons can be or are protected by this law only against countries other 
than their own. These assumptions are apparently grounded on the belief 
of this school that the international community is but a society of states 
and on its assumption that the customary rule of international law regard- 
ing the nationality of claims implies that states may or can mediate only 
their own nationals to this community and its law.*? At the same 
time these jurists concede that interest, and not membership in the state, 
determines which personga state will make objects of its internaticnal rights 
and duties.** \ They admit, further, that the rule regarding the nationality . 
of claims can be, and sometimes is, varied by agreement among nations.** 


30See note 2 above. . l _ 7t 8ee r> “1d 13 above. 
w32 An assumption which led Heilborn to : 7 against pirates or 
stateless slave traders not under internation “Uf-help, much 


\ as they would against noxious wild bea t= 


38 See, e.g., Oppenheim, o 374. 
84 See, @.¢.. Ooogies wae 
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They agree, moreover, that(in practice-the countries members of interna- 
tional society have at times made persons other than their own nationals 
objects of their international obligations end rights and that, in practice, 
these states have occasionally protected th2se individuals in this way even 
against the state of their own nationality. 33) Contrary to their own formal 
claims," these jurists thus concede that neither reason nor practice makes 
integration of the individual into the states governed by international law 
a condition sine qua non of his becoming or being an object of international 
law, but that mediation by these states to this law is sufficient to accomplish 
this aim. ( They admit, further, that neitker logie nor experience prevents 
protection of the individual as an object of international law against any 
` country, including his own. ‘For these reasons, their object theory is a 
juridically inadequate description of tha standing of men in this law 
a) . 


(3) Form and content of the object theory xX 


fhirdly, and above all, this doctrine suffers from an internal contradic- 
tion between its form and its content which makes it juridically not only 
an inadequate, but an untenable, description of the international situation 
of men.) For according to its formal meaning this theory signifies, as we 
have seen, that as an object the Lae: is not a pérson but a thing from 
the point of view of international law) ( On the other hand,)in their de- 
scription of the object position of the individual in this law, (subjective 
“positivists generally admit that the individual frequently possesses rights 
and duties under municipal law in accordance with, and in consequence 
of, international lay) One of the elemerts of a legal right is, however, a 
legally protected interest. Moreover, a duty is legally prescribed conduct.*” 
. To say that the individual has municipa. rights and duties in conformity 
jwith, and in consequence of, the law of nations is to say, therefore, that 
pe individual is the possessor of internationally protected interests and is 


he author of internationally regulated conduct) But if one of the elements _ 
of a right is a legally protected interest end i “a duty is legally p prescribed 


conduct and if, further, the possession of rights and duties constitutes 
personality in law, as it is now generally agreed, 38 then the possession of 
legally protected interests and the performance of legally prescribed acts are 


36 The regulation of piracy, of the slave trade, and of slavery, as well as the protection 
of minorities, of the inhabitants of mandated or trust territories, and, more recently, of 
the human rights of the nationals of certain former Axis countries, provide random 
examples of these principles. 

36 The belief that the object hoyi requires integration into, rather than mediation 
by, the state seems to be shared also by the eri-ie of this doctrine. See, e.g., Aufricht, 
Toe. cit. 

87 On this definition of a right and duty see, ¢.3., Jellinek, op. cit., p. 44; Paton, op cit., 
-p. 206 ff.; Ross, op. cit., p. 96. 

58 See note 2 above and cf. Paton, op. cit., p. 249 £. 
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among the characteristics of persons, and not of things, in the law. Conse- 
quently, with the attribution to individuals of municipal rights and duties 


according to, and as a result of, the law of nations, subjective positivism im-, 
putes to individuals pergonal, and not thing, characteristics also from the. 


point of view of this law.)/Indeed, this consequence of such attribution is at 
times inadvertently confirmed by the defender of the object theory himself. 
For even such a jurist will at times specifically concede that individuals pos- 
sess municipal rights and duties because states have international rights and 
obligations in their favor or to their detriment.*® He will, moreover, often 
agree that the law of nations is the ‘‘material background”’ or the ‘‘material 
source’’ of these private obligations and rights.*? For these reasons, he 
will sometimes observe distinctly that the interests protected by these rights 
are the ‘‘internationally protected interesis” of individuals ** and that the 
acts proscribed by these duties are acts of individuais which possess an 
‘‘internationally illegal character’’*? or which constitute ‘‘international 
 delicts’’ or ‘international crimes.) 48 Further, on these same grounds this 
jurist will occasionally even admit that these rights and duties of in- 
dividuals are the ‘‘international’’ obligations and rights of individuals; * 
that the possession of these rights and duties confers upon individuals a 
‘status’? under international law; * or that their possession marks them 
‘tin some ways the destinees of these international stipulations made in 
their favor.” + { Not infrequently this jurist will warn, moreover, that 
the possession of these rights and duties does not mean that individuals 
“profit directly” from international law ** or that individuals become 
thereby ‘‘directly’’ or ‘‘direct subjects’ of this law") Even he thus 


39 See, ¢.g., Jellinek, op. cit., p. 324 ff.; Heilborn, System, p. 64 ff.; Triepel, op. cit., 
pp. 20, 289 #f.; Briggs, The Progressive Development of International Law, p. 29. 

40 See, e.g., Oppenheim, op. cit., Vol. I, p. 457; Dickinson, ‘L'interprétation et Vap- 
plication du droit international dans les pays Anglo-Américains,’’ 40 Hague Recueil 
(1932), p. 309 ff. Cf. further, Heilborn, Grundbegrijfe, p. 89 f. 

41 Kraus, loc. cit, p. 378 ff. 

42 Hyde, op. cit, Vol. I, pp. 33-36, 767 f.; Vol. II, pp. 891 f., 2159, 2213; and ef. first 
edition of this work, Vol. I, pp. 410, 478 f£.; Vol. IT, pp. 630, 680. See, further, Eagle- 
ton, op. cit., p. 40 f. 

43 See, ¢.g., Liszt, op. cit, p. 190; Garner, op. cit, p. 29. The same impression is 
conveyed when Schwarzenberger refers to war criminals as ‘‘rather disreputable objects 


of international law’? (op. cit., p. 79). For the object of a right or duty is neither - 


reputable nor disreputable; it is just a thing. 

44 See, e.g., Hershey, op. cit., p. 157. 

45 See. e.g., Pfankuchen, A Documentary Textbook of International Law (1940), p. 
47. Of. also Meier (op. cit., p. 19 ff.), Aufricht (loc. cit.), and Akzin (loe. cit., p. 489), 
who seem to contend that the object standing constitutes itself an international status. 

46 Kaufmann, loc. cit., p. 324. 

47 Of., e.g., de Louter, op. cit, Vol. I, pp. 160, 163; Heilborn, System, p. 64 f.; 
Kaufmann, loc. cit. ` 

48 See, e.g., Bustamante, op cit., Vol. I, p. 136; Oppenheim, op. cit., Vol. I, p. 18. In- 
deed, this consequence of such attribution is confirmed by the very doctrines upon which 


we 
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concedes occasionally that the possession >f these municipal rights and 
duties imputes to individuals personal, and not thing, characteristics in 
this law. Indeed, he admits this implication of his attribution of such 
municipal rights and obligations to indiv:duals even generally with his 
beneficiary doctrine noted above, since this doctrine predicates, we have 
seen, that the individual has such,rights tecause he is the subject of in- 
ternationally protected interets fW ith the attribution of these rights and 
obligations to individuals as objectwof international law subjective positiv- 
ism pours thus in this instance a content into the object category which 
is logically incompatible with its form\Accordingly, with this attribu- 
tion it makes its object theory of the individual in the law of nations an 
internally conflicting and, as such, a logically invalid doctrine of the 
international situation of men,) Furthermore, fsince this conflict be- 
tween the form and the conten? of this zheory drises not from a mere 
logical misconstruction of the technical conzept object of international law, 
but from the admitted fact that the individual possesses municipal rights 
and duties according to international law in practice, this defect makes this 
theory not only logically, but juridically, untenable as a definition of the 
international status of men.’ 
7 
V. Founpation or rae CBseor Turory Caa 

dns present the theory that the individual is not a subject, but an object, 
of the law of nations is said to rest exzlusively upon practice.| Upon 
analysis this doctrine is, however, found to be contrary to practice, ) More- 
over, this paradox cannot be explained in terms of the charge. that the 
object conception is based not upon practize, but upon erroneous premises 
regarding the nature of the state and the nature of international law. 
For these premises do not preclude this conception. They compel only the 
conclusion that the individual is not, or Or be, ba ‘Subject of international 
law in any conceivable sense of this term. parádox is explained, how- 
ever, by the fact that as a positive aan the theory has its: witimate 
foundation in the erroneous assumption chat the individual must be an 
object of iriternational law if he is not a subject thereof) >v 

Examination-of the argument behind tEis theory reveals, thus, that the 
German jurist, Heilborn, „who formulated the theory in 1896, formulated 








these jurists would have to rely for its rebuttal, i.e., by their doctrine of the incorporation 
and transformation of international into municipal law and by the inverses of this doc- 
trine because reversing its formal results, their thsory of the international responsibility 
of states for internationally injurious acts of inCividuals and their tenets of the inter- 
national protection by states of internationally guaranteed private interests and rights. 
For the theoretical and actual necessity for these Jocrines does not lie, as alleged, in the 
fact that the law of nations is a law between, and not also within, states. It lies, rather, 
in the fact, not formally but nevertheless actually :onceded in this school, that this law in 
effect deals with individuals as persons and not as things. 


444 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


it only after he had stated that, _the individual must be either a subject or 
an object of international law.“ This assumption was made also by Triepel 
when he accepted the theory in 1899 and by the cther subjective positivists 
who adopted this view explicitly after that date,®° (But this assumption 
leads inescapably to the conclusion that the individual is, or must be, an 
object of international law as soon as he is found not to be a subject thereof, 
as is generally the case in subjective positivist thought. Accordingly, the 
validity of the object theory as such, t.e., as a positive conception, depends 
ultimately upon the validity of this assumption rather than, as it seems to 
be sometimes assumed, upon the subjective positivist concept of the state 


a ane international law 
t none of the subjective positivists in question advance any s Aei 


argument or any concrete rule of i international law in support of this 














contrarys{they appear to rest it exclusively upon the juridical maxim 
tracing back at least as far as the Roman law that the entities governed by 
law are ruled by it either as the subjects or as the objects of the rights and 
duties defined by it.2) Tradition is, however, no necessary guarantee of the 
logical or practical validity of any juridical maxim, concept, principle, or 
$ rple. Indeed, in its relation to individuals the logical validity of the 
maxim in question was doubted, paradoxically, by Heilborn himself. For 
this jurist observed in the preface to the very volume in which he formu- 
lated, inter alia, the object conception of men in international law that 
(the individual could conceivably be ‘‘either subject, or object, international 
organ, or yet something else’’ jn this law.) This judgment, moreover, 


is sustained by practice itself. [For although municipal law follows, on. 
yo —- m aake ee aemm 





49 System, pp. 63, 64 ff. On p. 63 Heilborn also concedes that the individual could, 
at least theoretically, be both subject and object of this law. See, further, note 53 
below. 

50 Triepel, op. cit, p. 20 ff, and cf, ¢g., Oppenheim, op. cit, Vol. I, p. 460 ff.; 
Borchard, op. cit., p. 16 ff.; Fenwick, op. cit. (2d ed.), pp. 86 f., 177 ff.; Schwarzenberger, 
op. cit., pp. 71 ff., 161 ff. 

51 See notes 2, 49, 50 above. What is asserted at times is that international law has a 
rule regarding its subjects (cf., e.g., Anzilotti, op. cit, p..133 £.; de Louter, ‘‘L’avenir 
du droit international public,” 19 Revue Générale de Droit International Public (1912), 
pp. 282, 294; Redslob, op. eit., p. 11); that the general rules of this law neither define 
nor determine the subjects of it (Siotto-Pintor, loc. cit., p. 253), or that the practice of 
states stamps the individual an object, and not a subject, of this law (Schwarzenberger, 
Manual, p. 35). 

52 It is probably because of the time-honored character of zhis tradition that its validity 
is nowhere specifically analyzed or discussed, and that it is usually just acted upon. Cf., 
e.g., Ledlie, Sohm’s Institutes of Roman Law (1907), p. 158 f.; Heilborn, System, p. 63; 
Triepel, op. cit., p. 20 f.; Holland, op. cit., pp. 76 E., 85 £f.; Pollock, op. cit., Part I, Chs. 
IV-VIII. 

53 Op. cit., p. 3 (here as elsewhere, unless otherwise indicated, translations are those 


of the writer). 
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the whole, the maxim in question in its treatment of the entities governed 
by_it, it also demonstrates anomalies such as the pos position ition of the slave.in 


later Greek or Roman law or in the law of our Southern States prior to 
the Civil War and the position of the wife in the English Common Law 
which fall outside the subject-object dichotomy postulated in this tenet,’ 4) 
Moreover, although the fact that the problem of the international sanding. 
of the individual is generally sought to be solved within the confines im- 
posed by this maxim seems to argue for the existence of a rule of inter- 
national law to. this effect, no such rule is cited anywhere and the writer 
knows of none. On the other hand, some non-subjective positivists, such 
as the once prominent French jurist, Pradier-Fodéré, or the late G. G. 
Wilson, have contended that men may possess a personality under this law 
which is not that of ‘‘international persons in the true [or proper] sense 


of this term’’ or that they have a ‘‘qualified status’’ in it.5° 
(This view, although unique at first sight, seems to be shared far more 


widely than is commonly presupposed. For example, in its classical phase 
covering, roughly, the period between 1650 and 1789, subjective positivism 
itself claimed the e individual to bẹ neither a a subject nor an object of inter-_ 
national law. At the same time it did n not then deny that this law con- 
cerned itself likewise wish men, It could be, ld be, therefore, and there are 
strong i trong indications to support this view, that it regarded regarded t the int individual to b ‘be 
neither ra “a subject nor a1 nor an object of this law, but the possessor of a status 
intermediate between ween these positions g) Indeed, . this idea rather than the 
subject or object conception became express in early modern subjective 
positivism covering, roughly, the years between 1789 and 1890. For when 
the issue of the international standing of the individual became contro- 
versial in the latter half of this period, the members of this school asserted 
inereasingly that the individual is not a subject of international law in the 
same sense as states. None of them then also claimed, however, that he is 





54 See, e.g., Partsch, Griechisches Birgschaftsrecht (1909), p. 136 ff.; Sohm’s In- 
stitutes of Roman Law, p. 165 f.; Holland, op. cit., p. 86 f.; Blackstone, Commentaries on 
the Laws of England (1825, Philadelphia ed.), Vol. I, p. 472 ff.; Code of Virginia 
(Richmond, 1849), pp. 253, 257, 458, 460, 461, 526, 543, 753 f., 787 £ (which is contrary 
to Dred Scott v. Sanford (1857 ), 19 How. 398) , on this point, 

55 See, ¢.g., Salvioli, loc. cit., p. 40, for a specifie claim that the problem of the in- 
dividual in international law must be solved in these terms. 

56 Pradier-Fodéré, Traité de Droit International Public Européen et Américain, Vol. 
I (1885), p. 120; cf. ibid., pp. 119 f., 158, and Vol. ITT (1887), p. 465; Wilson and 
Tucker, International Law (7th ed., 1917), pp. 60, 62 f. 

57 See, e.g., Zouche, Juris et judicii fecialis, sive juris inter gentes, et quaestionum de 
eodem explicatio (1650) [Carnegie Reproduction and Translation], passim; Rachel, De 
jure naturae et gentium dissertationes (1676) [Carnegie Reprod, and Transl.], passim; 
Textor, Synopsis jure gentium (1680) [Carnegie Reprod. and Transl.], passim; Bynkers- 
hoek, Quaestiones juris publici libri duo (1737) [Carnegie Reprod. and Transl.], passim; 
same, De dominio maris (1744) [Carnegie Reprod. and Transl.], passim. 
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or must be, therefore, an object of this law.®* On the other hand, some of 
them held expressly that the individual is a dependent or a mediate sub- 
ject of this law insofar and to the extent that it contains provisions relating 
to his interests and conduct, and that these provisions are applied to him 
as such or as part of municipal law within states.*® Others, moreover, 
argued that membership of the individual in one of the countries partici- 
pating in the community instituted and governed by international law 
confers upon individuals a Vélkerrechtsindigenat or an indirect member- 
ship in the community which entitles them to the advantages secured by 
international law to the nationals of such countries. 

Furthermore, contentions similar to these are, aS we saw, occasionally 
still advanced in modern subjective positivism dating approximately from 
1890. Ue deed, an international status s comparable in k in kind to these classical, 
early odern, and modern subjective | positivist conce] conceptions of the place of 
men in in international law is actually assigned to individuals by those modern 
subjective positivist dissenters who argue that the individual is not always 
an m object, ject, büt sometimes à subject, of international law and that he is then __ 
a | subject. of of such law in the same “sense as § states. For, as it was s intimated — 
above, the jurists sis advancing ‘this ‘claim | “admit 2 as a a rule le that, as such an 
occasional subject of this Taw, the individual always has far fewer rights 
and dv duties than those “commonly possessed | by its ; traditional subject, the 
state) They concede, further, that as such an “jnternational ‘person the 
individual is not, and cannot be, a law-creative subject of interna- 
tional law or a member of the international community, but that he 
depends as a rule for any of his international rights or duties upon the 
will and discretion of states and upon their internal laws. For these 





58 See, e.g., Q. F. de Martens, Précis du Droit des Gens Moderne de W’Hurope (2 vols., 
1864 Vergé ed.), Vol. I, pp. 48-50, 79-81, 154 f.; Halleck, Eléments of International Law 
and Laws of War (1866), pp. 30, 31, 42; Calvo, Le Droit International Théorique et 
Pratique (6 vols., 1896 ed.), Vol. I, pp. 139, 184, 168; Gallander, A Manual of Inter- 
national Law (1879), pp. 50 fE., 62 ff.; Seijas, Hl Derecho Internacional Hispanico- 
Americano (6 vols., 1884-1885), Vol. I, p. 1 ff.; Davis, Outlines of International Law 
(1887), pp. 2, 18, 26. 

58 See, e.g., Bulmerineq, Systematik des 7élkerrechts (1858), p. 237. £. (an opinion 
which he recanted in his Praxis, Theorie und Codification des Fölkerrechts (1874), p. 8, 
n. 7, and in his Völkerrecht (1884), p. 179, but not in favor of the object conception) ; 
Resch, Das Europäische Völkerrecht der Gegenwart (1885), p. 25 ff.; Holtzendorff, 
Introduction au Droit des Gens (1889), p. 31 f., and implicitly so already in Martens, 
op. cit., Vol. I, pp. 81, 228 ff., in 1789. 

60 Stoerk, ‘‘ Staatsunterthanen und Fremd2,’’ in Holtzendorff’s Handbuch des Völker- 
rechts, Vol. 2 (1887), p. 583 ff., esp. p. 588; Gareis, Institutionen des Volkerrechts 
(1888), p. 183 £.; Rivier, Lehrbuch des Volkerrechts (1889), p. 4. Some of these early 
modéin subjective positivists also attributed a direct or immediate international person- 
ality to sovereign rulers in their personal, rather than organ, capacity. See, e.g., Martens, 
op. cit, Vol. I, p. 5; Vol. II, pp. 1-17; Bulmerincq, Systematik, p. 210; Calvo, op. cit., 
Vol. I, p. 171; Vol. ITI, p. 284 ff., 354 f., and cf., further, Holtzerdorff, op. cit., p. 81 £. 
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reasons, these jurists usually qualify their claims with the caveat that the 
individual is not the subject of international law generally, but that he is 
merely the bearer of a few isolated international rights or duties; or that 
he is not a full-fledged, a normal, a natural, or a jure proprio subject of 
international law, but merely an exceptional, an artificial, a conventional, 
a partial, or a limited, and a passive, a derivative, a dependent, or a sut 
generis international person.” (Actually these jurists thus assigä to the 
individual an international stay ding _not comparable 1 to that of the tra tra- 


ditional ional subject « of “international law, but one ae both less i in 1 content “and in- 
ferior in value to this status. Such_ a status is also assigned i to individuals 


in this this law by the ‘contemporary ‘subjective positivist, when he contends, as 


he does n he does now generally, that the individual is also the final end and a bene- 


ficiar wA For “these terms connote, as_we have seen, both by 
definition and by ( ontent, a position which is neither that of a subject_ 








views similar to these past and. and_prese sent subjective Ape conceptions 
are, as it appears in part above, frequently advanced also in other positivist 
schools of thought, And it may be that)the studied silence on the part of 
many subjective positivist and non-subjective positivist writers upon the 
law of nations when it comes to the positive, rather than negative, determi- 
nation of the international standing of men has its source in a suspicion that 
the individual is, perhaps, neither a subject nor an object of such law, but 


the possessor of of an as yet. undefined international status lying s somewhere 


in-between, these two traditional positions. y a 

(Thus, neither r logic ni nor experience. yalidates athe subject-object dichotomy 
usually applied to the entities governed by law. They do not validate, 
therefore, the assumption that the individual] must be an object of inter- 
national law if he is not a subject thereof) This methodological error 


rather than the subjective positivist concept of the state or of international 








law thus explains the internal contradiction in the object theory noted 


above’ For this assumption stamps this doctrine a conception founded 
not off logic, as it was once said to be, nor on experience, as it is now 
claimed. It marks it, rather, a theory rooted in the mental association 
of the international standing of individuals with a juridical maxim that 
does not seem to be valid in this particular setting but which, once accepted, 
nevertheless compels subjective positivists, as soon as they have found the 
individual not to be a subject of international law, to fit the facts of the 
international situation of the individual to the formal requirements of 
the object concept or to declare these facts compatible with this concept 
even where they should be alien to it. 


61 See the writers cited in notes 20-26 above, especially Rehm, Cavaglieri, Romano, 
Siotto-Pintor, Pallieri, Rundstein, Berezowski, Akzin, Hostie, and Rocco; ef. also 
Knubben, op. cit., p. 496 f. 
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Vi. CONCLUSION 


Gn consequence of a variety of causes, both theoretical and practical, a 
reaction set in in the course of the nineteenth century against the natural- 
ism characteristic of the legal and political thought of the eighteenth cen- 
tury and against the liberalism then dominating that thought. In subjec- 
tive positivism this reaction manifested itself, as regards the standing of the 
individual in international law, in a denial of the natural and of the human 
international rights and of the international personality which had been 
attributed, expressly or tacitly, to men in ‘this and the preceding one and a 
half centuries in the science of international law.*?) Further, in the course 
of this. reaction some of the members of this school came also to deny that 
individuals possess any positive international rights or duties or any per- 
sonality under positive international law.®* These views came to prevail 
generally in this school in the last decade of that century.” 

But this denial í deprived subjective positivists of any positive solution 
to the now highly controversial issue of the international standing of men. 
Hitherto both its classical and its early modern members had, however, 
explicitly or implicitly used the subjects-objects-actions pattern of the 
Roman law for the arrangement of their subject-matter. Further, as a 
rule they discussed the norms of international law relating to individuals 
in connection with the rules of this law dealing with its res or objects 
rather than with its personae or subjects.” Moreover, in the latter half 
of the nineteenth century the early modern subjective positivist came to 
treat these rules under a rubric specifically labeled ‘‘objects of interna- 
ional law.’ Prior to 1896 these jurists did not, however, apply this 

Ceoctnical category to the individual himself. Rather, prior to this time 
they applied this concept explicitly or implicitly only to the internationally 
regulated legal relations of individuals, to their internationally regulated - 
or protected interests and conduct, or to the tangible and intangible things 


62 See, ¢.g., Lasson, Princip und Zukunft des Vélkerrechis (1871), passim. 

63 See, e.g, Holland, op. cit. [1st ed, 1880], pp. 369-384; Hall, A Treatise -of In- 
ternational Law (8th ed., 1924 [1st ed. 1880]), pp. 1, 2, 17-49, 53-64, 90, 103 f., 275 ff., 
387 ff., 351 ff. 

64 Bee, €.g., Jelinek, op. cit., pp. 310-329 (first published in 1892 ; Despagnet, op. cit., 
pp. 40, 46, 50, 64, 79 f., 81 f., 268 f., 361-433; Heilborn, System, pp. 58-211, 272; Triepel, 
op. oft pp. 7 £., 20, 21, n. 1, 21 E. For especially emphatie later rejections of these 
early notions see especially Zorn, op. cit., pp. 3 ff., 64 ff., and Jelf, ‘‘International Law 
in its Strietest Meaning,’’ Transactions of the Grotius Society, Vol. XI, (1925), pp. | 
53-62, both of whom refer to these earlier ideas as ‘‘phantasies’’ and ‘‘utopias.’’ 

85 See, ¢.9., Zouche, op. cit, Vol. II, Table of Contents; Martens, op. cit., Vol. I, pp. 
3-6; cf. Bulmerineq, Praxis, pp. 145-150, and Völkerrecht, p. 179 f., for other writers of 
the period following the same pattern. See also Knubben, op. cit., p. 59, and Gorotsev, 
loe. cit., p. 173 ff. 

68 See, ¢.g., Bulmetineq,' Völkerrecht, p- 179 £.; same, Pragis, pp. 145-150, and Gareis, 
Polkerrecht, p. 2. 
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owned by individuals and secured also by international law. This as- 
sociation of the rules of international law relating to individuals with the 
objects of international law could suggest, however, that individuals are 
themselves objects of this law once they ere formally denied any inter- 
national personality, as it came to be the case in that decade in this school. - 
And if literary evidence can portray mental processes, this association did 
suggest to Heilborn in 1896 °° the transference of this concept from the 
interests and conduct of individuals to individuals themselves. 

(Cr object theory was thus a reaction against ‘“‘the false doctrine of the 
tadividual as a subject cf international law?” hitherto dominant in the 
science of this law. Further, as such a reaction it had its roots in the as- 
sociation of ideas, as the pLilosopher calls it "Lréther, than in experience 
or logic, as it was or is now claimed. (But as such a “a reaction it has itself. 


gone too far_in its claims regarding the ‘nternational standing of f men.) LC 


It has, therefore, itself become the subject of a reaction which contends 
that this doctrine is not only logically, faccually, morally, and politically, 

but also legally, undesirable or incorrett, and.which has already caused 
` subjective positivists tc to _modify their at attitude toward the individual i in 


ee a ee oe a en 


international law in a way ray which Seriously opens to question m the validity 


“of this theory. At the same time these defects ‘do not make the_ theory 


invalid as such. For they question only - the denial of an n international 


personality to the individual antecedent t to this s doctrine as a positive co con- 














ception of the place of men in this law. - Moreover, this theory ; need not, be 


rejected because of itS genesis in the associdtion of ideas. But it must be 
rejected because of its juridical inadequacies as a positive description | of 
the “international situation of individuals and because of the ‘juridical 


contradiction between. its form and its content induced by ‘its. genesis in 
the association of ideas. ‘Endeed, the modiications i in his general attitude 


toward the - individual in i international law suggest, th that the contemporary 


‘subjective positivist has for t these reasons in fact already abandoned the, 


theory himself and that he e continues to adhere toi it formally. only. because _ 


his tacit or” express adherence | to “the subjact-o object dichotomy regarding | 


the “entities s ruled by law ‘leaves him technically no í other than the object 


solution to the problem of the international standing of men within his 


frame of reference, WY 


87 See, e.g., Martens, ve ci., Vol. I, p. 4 £.; Bulmerineg, Systematik, p. 237 f.; samen 
Praxis, pp. 148, 151-158; same, Valkerrecht, pp. 192, 193, 201, 202 £., 207 f., 298 £; 
Gareis, op. cit., pp. 2, 47 £., 7C, 148, 157, 176. 

68 Cf. System, p. 372. 69 Jellinek, op. eit, p. 324, n. 1. 

70 bic Hume, A Treatise of Human Nature (Everyman’s ed.), Vol. I, pp. 19-22. 


NEW STATES IN THE INDIAN REALM 


By Russet H. Firieip 


Associate Professor of Political Science, University of Michigan 


The rise of new states in the Indian realm is an outstanding development 
of the postwar era. India, Pakistan, Burma, and Ceylon have gained 
independence, and Nepal in the Himalayas is emerging from isolation.* 
The United Kingdom, the United States, and the Soviet Union have ex- 
tended diplomatic recognition to some or all of the five states of the Indian 
realm. India, Pakistan, and Burma are now Members of the United Na- — 
tions, but the applications of Ceylon and Nepal have been vetoed by the 
Soviet Union. Another consequence of the emergence of new states in the 
Indian realm is the creation of complex international boundaries with sub- 
sequent territorial disputes for the agenda of the Security Council of the 
United Nations. 

The most momentous changes have occurred in the subcontinent of 
India. Mr. Clement Attlee, then Prime Minister of Great Britain, stated 
in Parliament on March 15, 1946, that Britain was willing to give full in- 
dependence to India, and urged the Indians to work out an agreement 
among themselves on their constitution.? A British Cabinet Mission left the 
following week for the subcontinent in an effort to terminate the impasse 
that existed between the Indian National Congress and the Moslem League 
on the formation of a constituent assembly. On May 16, 1946, the report 
of the Cabinet Mission was read in person by Prime Minister Attlee in 
Parliament, and the then leader of the opposition, Mr. Winston Churchill, 
-approved in general ‘‘the able but melancholy document.’ The report 
outlined a federal constitution for India, although no agreement had been 
reached between the Congress Party and the Moslem League.t The pro- 
jected constitution proved abortive, but the recommendations of the Mis- 
sion regarding the Indian States were later followed. Here the Mission 
asserted : 


1 Bhutan is not included in this study. According to a letter from the Indian Em- 
bassy in Washington to the author, ‘‘India pays a subsidy to Bhutan and Bhutan has 
agreed to abide by the advice of the Indian Government in the conduct of its external 
relations.’? These provisions were actually embodied in a treaty between Bhutan and 
India concluded on Ang. 8, 1949. See Friendship Pact between India and Bhutan 
(Washington, D. C.: Government of India Information Services, Aug. 11, 1949, 3905/DC). 

2Parl. Deb. (Hansard), 5th Ser., Vol. ot; House of Commons Official Report, Mareh 
4-22, 1946, col. 1421. 

3 Ibid., Vol. 422, House of Commons Official Report, April 30-May 17, 1946, col. 2120. 

4Ibid., cols, 2109-2120. 
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Paramountey can neither be.retained by the British Crown nor 
transferred to the new government. This fact has been fully recog- 
nized by those whom we interviewed from the States. They have at the 
same time assured us that the States are >eady and willing to cooperate 
in the new development of India.® 

The continued deadlock between the Congress and the League led to the 
statement of Prime Minister Attlee on Fekruary 20, 1947, that Britain 
might approve a partition of India and that the United Kingdom would 
transfer ‘‘power into responsible Indian hands by a date not later than 
June, 1948.6 In the same declaration he announced that Viscount Mount- 
batten would replace Lord Wavell as Viceroy of India. ‘‘The present state 
of uncertainty is fraught with danger,’’ the Prime Minister asserted, ‘‘and 
cannot be indefinitely prolonged.’’ 7 

The plans for the partition of India whick had received the approval of 
the Indian parties were announced by Mr. Attlee in Parliament on June 
8, 1947. He asserted that 

In accordance with the mandates given to them the representatives of 

the various areas will either join the existing Constituent Assembly 

[India] or form the new Constituent Assembly [Pakistan] .* 
As regards the Indian States, the basie decisions of the Cabinet Mission 
would remain. The Prime Minister also indicated that the power would 
be transferred from Britain to the successor authorities at an earlier date 
than June, 1948. Mr. Winston Churchill, 2ommenting in Parliament on 
Mr. Attlee’s statement, significantly observed that ‘‘the unity of India 
may, none the less, be preserved’’ if the new Dominions stay in the British 
Commonwealth of Nations.’ 

The Indian Independence Act which received the Royal Assent on July 
18, 1947, was one of the most important acts 3ver passed by any Parliament 
of the United Kingdom. Entitled ‘‘An Act to make provision for the 
setting up in India of two independent Dominions, to substitute other pro- 
visions for certain provisions of the Governnent of India Act, 1935, which 
apply outside those Dominions, and to provide for other matters con- 
sequential on or connected with the setting up of those Dominions,’’ the 
Indian Independence Act created two new sovereign states in the family of 
nations on August 15, 1947.1° Section 7 of the Act reads in part: 

As from the appointed day [August 15], His Majesty’s Government 
in the United Kingdom have no responsibility as respects the govern- 


ment of any of the territories which, immediately before that day, were 
included in British India; 


5 Ibid., col. 2114, 

6 Ibid., Vol. 433, House of Commons Official Report, Feb. 10-28, 1947, cols. 1395-1398. 
7 Ibid., col. 1396, i 

8 Ibid., Vol. 438, House of Commons Official Report, June 3-20, 1947, col. 39. 

9 Ibid., col. 42. 10 10 and 11 Geo. 6, e. 30. 
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.. - the suzérainty of His Majesty over the Indian States lapses, 
and with it, all treaties and agreements in force at the date of the 
preme of this Act between His Majesty and the rulers of Indian 

tates .. 


. there lapse also any treaties or agreements in force at the date 
of ‘the passing of this Act between His Majesty and any persons hoving 
authority in the tribal areas. . . 13 

Parliament logically agreed in the Act to the ‘‘omission from the Royal 
Style and Titles of the words ‘Indiae Imperator’ and the words ‘Emperor - 
of India.’ ’’ 1? 

British troops began to leave the subcontinent of India on August 17, 
1947, and the withdrawal was completed on February 28, 1948. Great 
Britain now has no defense bases in either Pakistan or India. Moreover, 
the Andaman and Nicobar Islands in the Bay of Bengal and the Laccadive 
Islands off the southwest coast of the subcontinent are now a part of India. 
The sole constitutional tie existing between the United Kingdom and 
Pakistan and India is membership in the Commonwealth of Nations. Both 
Pakistan and India, under the Statute of Westminster, have the right to 
secede at any time from the Commonwealth.'* 

The decision of India-to adopt a republican form of constitution and her 
desire to maintain membership in the British Commonwealth of Nations led 
to a meeting of Commonwealth Prime Ministers in April, 1949. At the 
conclusion of the meeting, a solution to the constitutional problem was 
reached in the following words: ' 

The Government of India have, however, declared and affirmed 
India’s desire to continue her full membership of the Commonwealth 
of Nations and her acceptance of the King as the symbol of the free 
association of its independent member nations and as such the head 
of the Commonwealth. 

-The Governments of the other countries of the Commonwealth, the 
basis of whose membership of the Commonwealth is not hereby changed, 
accept and recognize India’s continuing membership in accordance 
with the terms of this declaration.** , 

The word ‘‘British’’ was omitted from the expression ‘‘ Commonwealth of 
Nations’’ in the concluding part of the statement, but this omission does 
not preclude the use of ‘‘British Commonwealth of Nations’’ by those states 
that desire to retain it. 

The independence and partition of India have created problems of state- 
hood for both Dominions. The Drafting Committee of the Indian Con- 
stituent Assembly released on February 25, 1948, a draft constitution pro- 


11 Ibid. : 

12 Ibid. 18 22 Geo. 5, e. 4. 

14 Statement of Meeting of Commonwealth Ministers, April 27th, 1949 (Washington, 
D. C.:' British Information Services, May 6, 1949, p. 905/1). 
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viding for ‘a Sovereign Democratic Republie.” 15 -The plan. called for a 
President of the Republic, a Vice President, a Prime Minister and Council 
of Ministers, a Parliament consisting of a Council of States and a House of 
the People, and a Supreme Court. The Council of Ministers would-be col- 
lectively responsible under the Prime Minister to the House of the People. 
The draft constitution provided for a union of states, formerly called 
governors’ provinces, chief commissioners’ provinces, and Indian States. 


.The main features of the draft constitution were later incorporated in the 


Constitution of India as adopted by the Constituent Assembly on November: 
26, 1949. 
The Pakistan Constituent Assembly is still working on a draft constitu- 


tion, providing for the government of the large Moslem state Until this 
new constitution is drawn up -and adoptec, the Dominion is actually gov- 
` erned by the Government of India Act, 1935, as amended by the Governor 


General of Pakistan.1® In view of the decision of India to become a re- 
public, it is quite possible that the Pakistan Constituent Assembly will 
take a similar attitude on the constitutional issue. 
The problem of the Indian States in the subcontinent has imineasurably 
increased the tension between India and Fakistan. Under the old régime 
the Indian States were separate from British India; their rulers were 
largely free in internal affairs; and they TE ET the British Crown 
as the ‘‘Paramount Power’’ in external relations. With the approaching 
lapse of British paramountcy, the States had to define their attitude toward 
the new order in India. On the first anniversary of the formation of the 
States’ Ministry in New Delhi on July €, 1947, the Dominion of India 
published a White Paper on the Indian States.” It was asserted that 219 
of the States had merged with adjacent Drovinces, 22 of them had con- 
solidated into two centrally administered areas, and 294 of them had com- 
bined to form six new and larger states called unions. At that time about 
twelve large States which had acceded to India still remained sepárate 
entities. Although the. major work of irtegration had been completed, 
further revisions were made. Pakistan received the accession of a small 
number of Indian States but Mohammec Ali Jinnah, President of the 
Moslem League, defended on J a 7 
their independence, in mark: 
leader, Jawaharlal Nehru.7® 


15 Draft Constitution of India ( 
the constitution as adopted, see T} 
India Press, 1949). 
16 The Government of India A 
Constitution) Order, 1947 (Karach 
17 600 Princely States Reduced t 
D.O.: Government of India Infor: 
18 New York Times, June 18, 1947, p. 14. 
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Jammu and Radu, Hyderabad, aa Junagadh, eventually, rested the a 
agenda of the Security Council-of the United Nations, ; 

Widespread diplomatic recognition has begn granted to both India aad 
Pakistan. ` The United States and: the Soviet Union have established - em- 
bassies in New Delhi and Karachi;. “Great, Britain has exchanged high com- 


missioners with the new: states.” ne! year after independence India ; shad ~ 


representation in twenty-five countries and some twenty embassies and ` 
legations had béen opened in New Delhi? By August, 1949," “India had 

. established more than thirty missions abroad and no less than fifty countries 
had sent representatives to the New Delhi Government.”®: In addition 
Indian commissioners were stationed in a number of the British colonial 

” areas, such as Fiji, the West Indies, Mauritius, and East Africa. As a con- 
sequence of independence, the Indian Foreign Service has been reorganized 
and enlarged. Pakistan’s representation abroad is not so widespread, al- | 
though diplomatic ties with Moslem states are more extensive. As of early ` 


1949, at least twelve states outside the British Commonwealth had estab- he 


lished embassies or legations in Karachi.” A Pakistan Foreign Service 
‘has been created to meet the needs of the new state. 

The Indian Empire was a charter Member of the United Nations and the 

Dominion of India inherited the original membership upon the partition of 

_ the country. 22 Pakistan’s application for membership in the United Na- 
tions was approved by the Security Council on August 18, 1947, and by the 
General Assembly on the following September. po.” Both India and. 
Pakistan have presented a number of their disputes to the United Nations 
for settlement. 

‘The controversy over the State of Jammu and Keshmir led to almost 
open warfare between the two new Dominions.** On October 26, 1947, 
Jammu and Kashmir acceded to the Dominion of India. The State, cover- 
ing an area of 84,471 square miles, is located in the extreme north of the 

_. Subcontinent. According to the tensus of 1941, the total population was 
4,021, 616, of which the Moslems made up 77.11 percent, the Hindus 20.12 
percent, and the Sikhs, Buddhists, and others 2.77 percent. After an 


19 India’s Place in World Affairs (Washington, D. C.: Government of India Informa- 
tion Services, Aug., 1948, S/16/MM). 

20 Highlights of India’s Second Year of Freedom (Washington, D, C.: Gopamneis 
of India Information Services). 

~~~ The. Statesman’ s Year Book, 1949 (London: Macmillan and Co., 1949), p. 191. 

22 See the- Le, Opinion of Dr. Ivan Kerno, Assistant Secretary “General for Legal 
Affairs, U.N. Press Release, PM/437, Aug. 12, 1947, and his statement to the Sixth 
Committee of the General Assembly, U.N. Doe. A/C.6/146, Sept. 27, 1947. > 
+ 28 For action of Seeurity Council, see U.N. Doe. S/P.V. 186, Aug. 18, 1947; for 
General Assembly action, see U.N. Doc. A/519, Jan. 8, 1948. 

24 For Pakistan viewpoint, see India-Pakistan Dispute on Kashmir (Pakistan Em- 
bassy, Washington, 1948); and for Indian viewpoint, see Indian White Paper on 
Kashmir, March 4, 1948, extracts in article under same name (Washington, D: C.: Gov- 
ernment of India Information. ia March 5, 1948, 3630/GA). 
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r invasión. of nèizhboring tribesmen: the State af Jammu and Kashmir asked 
‘to aeéede to India:: The Dominion of India accepted ; the aecession with the 
‘proviso that a free plebiscite of the people. cf the State should decide the 


< = future, status of the’ area, once: norinal conditions were created. 


- In dnote’to the United Nations.on J anuary 1, 1948, India called the atin: te 


tion of ‘the Security Council under Article 35 of the Charter to the fighting - 
in ‘Jammu and Kashmir, aecused Pakistan of assisting and participating in 
thé invasion and thereby creating ‘‘an act 3f aggression against India,’’ 


” 2- and edlled upon the Security Council to urge Pakistan to cease helping the. 


invaders.” Pakistan in a communication to the United Nations on January 
15 questioned the legality of the accession of Jammu and Kashmir to India, 
denied the charges of helping the invaders, and urged a plebiscite in the 
disputed area on the issue of accession after Indian troops were with- _ 


: drawn and a representative administration was established. In addition, 


- Pakistan accused India of occupying a number of States like Junagadh and 
~ Manavadar which had acceded to Pakistan, end of conducting a campaign 
’ of genocide against Moslems in certain parts cf the subcontinent. Pakistan 


asked the Security Council to appoint a commission or commissions to con-. 
sider the points of her indictment against India.”¢ 

The disputes between Pakistan and India. have been thoroughly discussed _ 
by the United Nations. For example, the Security Council studied the 
issues between the two states for thirty-three meetings from January 6 to 


` June 3, 1948.27 On Jaguary 20, the Security Council set up an India- 


Pakistan Commission of three members for -nvestigation and mediation.”* 
A few weeks later, on April 21, the Commission, now increased to five mem- 


` bers, was ordered ‘‘to proceed at once to the Indian subcontinent and there 


place its good offices and mediation at the disposal of the Governments of 
India and Pakistan.” ° The United Nations plan called for a plebiscite 
administration in Jammu and Kashmir under an appointee of the Seeretary. 
General of the United Nations to organize and supervise the voting. Both ` 
India and Pakistan objected to certain aspeets of the plan, and the Com- 
mission delayed in going to the subcontinert. However, on June 3, the 
Security Council directed the Commission ‘‘to proceed without delay to the 
areas of dispute with a view to accomplishing in priority the duties assigned 
to it by the resolution of April 21, 1948.3? On August 13 the India- 
Pakistan Commission adopted a resolution ceélling for a cease-fire, a truce, 
and an eventual plebiscite in Jammu and Kashmir.’ The governments of 
India and Pakistan finally issued a cease-fire order on January 1, 1949. 
After many efforts and long discussions, negotiations relative to the im- 


25 U.N. Doe. 8/628, Jan. 2, 1948. i 26 U.N. Doe. 8/616, Jan. 15, 1948. 
27 ‘Tasks of India-Pakistan Commission,’’ Unite] Nations Bulletin, Vol. 4, No. 12 
(June 15, 1948); p. 479. 28 U.N. Doe. 8/654, Jan. 20, 1948. 


‘20 U.N. Doc. 8/726, April 22, 1948. 30 U.N. Doe. 8/819, June 3, 1948. 
31 U.N. Doe. 8/995, Sept. 13, 1948. ; . 
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plementation of a truce in Kashmir fail2d and the India-Pakistan Commis- 
sion was forced to report this development to the Security Council of the 
United Nations in September, 1949. “he Commission had recommended 
arbitration to resolve the differences between the New Delhi and Karachi 
governments and President Harry S. Truman and Prime Minister Clement 
Attlee had urged Prime Ministers Jawaharlal Nehru and Liaquat Ali Khan 
to accept such a solution.*? Subsequent efforts were made in 1950 and 1951 
to settle the Kashmir controversy, but they were also unsuccessful. On 
September 15, 1950, Sir Owen Dixon, who had been appointed United Na- 
tions Kashmir mediator, reported the failure of his assignment and resigned 
his position. On April 30, 1951, Dr. Frank P. Graham was selected as - 
Dixon’s successor for the purpose of effecting a demilitarization of Jammu 
and Kashmir, but he likewise failed in his mission. 

The status of another Indian State has also led to international complica- 
tions. Armed conflict broke out between Hyderabad and the Dominion of 
India on September 13, 1948. The Nizem of Hyderabad, ruling 16,500,000 
people in an area completely surrounded by India, had refused to accede to ` 
the Indian Union.” After desultory fighting, Hyderabad surrendered to 
the invading forces on September 17, 1948.- Previously Hyderabad had 
submitted its case to the Security Council of the United Nations, which 
voted on September 16 to place the complaint on the agenda.** At the same 
time the members of the Council reserved judgment on the point as to 
whether Hyderabad was independent and entitled to consideration as a 
sovereign state. After his surrender, the Nizam instructed his representa- 
tive at the United Nations to withdraw the case.® The status of Hyderabad, 
however, remained a legal controversy.** 

An issue of much longer standing in the United Nations is the question 
` of the treatment of Indians in the Union of South Africa. India has ac- 
cused South Africa of social discrimination in legislative and administrative 
measures. A resolution asserting that Indians in the Union of South Africa 
should be treated ‘‘in conformity with the international obligations under 
the agreements concluded between the two Governments and the relevant 
provisions of the Charter’’ was adopted by the first session of the General 
Assembly on December 8, 1946 ; but another resolution calling for a ‘Round 


32 For Secretary of State Dean Acheson’s statement on President Truman’s action, 
see Department of State Bulletin, Vol. XXI, No. 532 (Sept. 12, 1949), p. 399. 

33 India’s White Paper on Hyderabad (extracts) (Washington, D. C.: Government of 
India Information Services, Aug. 18, 1948, 3786/GA). 

34 For Hyderabad appeals to the Security Council in September, see U.N. Doe. $/998, 
Sept. 13, 1948, and U.N. Doc. 8/1000, Sept. 14, 1948. ; 

35 U.N. Doc. 8/1011, Sept. 23, 1948. 

86 See the article by Taraknath Das, ‘‘The Status of Hyderabad During and After 
British Rule in India,’’ this JOURNAL, Vol. 43 (1949), pp. 57~72; and article by Clyde 
Eagleton, ‘‘The SP of Hyderabad before the Security Council,’’ ibid., Vol. 44 (1950), 
p. 277. 
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Table Conference’’ among India, Pakistan, and South Africa on the subject 
failed to receive a necessary two-thirds majority vote on November 20, 
1947, during the second session of the General Assembly.*7 Consequently, 
the Government of India placed the matter.on the agenda of the third ses- 
sion of the General Assembly, which on May 14, 1949, urged India, Pakistan, 
and South Africa to hold a ‘‘Round Table Conference’’ on the controversy, 
“taking into consideration the purposes and principles of the Charter of 
the United Nations and the Declaration of Human Rights.” °° On June 8, 
1950, the Government of India informed the South African Government 
that it would not participate in the proposed conference because of the 
determined apartheid policy of South Africa. At its next regular session, 
the General Assembly on December 2, 1950, proceeded to renew in effect 
' the resolution of May 14, 1949, and also decided to include the controversy 
on its agenda the following year. 

As an independent state, India is especially concerned over the continued 
presence of small Portuguese and French areas adjacent to Indian territory. 
In 1950 Portugal still had sovereignty over Géa, Diu, and Damo, and 
France over Chandernagore, Yanaon, Pondichéry, Karikal, and Mahé. As 
yet Portugal has taken no decisive steps to meet the changed situation in 
the subcontinent, but France has agreed to ‘‘free and sincere consultation”? 
with the people in the five French establishments regarding their political 
future.*® In a letter to Prime Minister Nehru, the French Ambassador to 
India wrote on June 29, 1948, that the ‘‘ date of the consultation will be fixed 
for Chandernagore by the municipal assembly of a free town; for the four 
other establishments by their municipal councils grouped in one single as- 
sembly.’’*° On June 19, 1949, the voters of Chandernagore decided by 
7,473 to 114 to join India, the transfer on a de facto basis was accomplished 
on May 2, 1950, and the treaty of cession signed February 2, 1951. 

Pakistan, the other independent state of the subcontinent, has faced a 
number of different international problems relative to her western fron- 
tiers with Iran and Afghanistan. After border friction, Pakistan and 
Iran agreed on July 24, 1949; to establish a joint commission to demarcate 
their common boundary on the Baluchistan frontier.*t Friction between 
Afghanistan and Pakistan relative to the status of ‘‘free tribal territory”? 
east of the Durand Line was quite pronounced in the spring of 1949.# 
Pakistan, like a number of other new Asiatic states, was experiencing the 
boundary problems of statehood. 


37 U.N. Doe. A/64/add. 1, Jan. 31, 1947, and U.N. Doc. A/507, Nov. 20, 1947. 

38 U.N. Doc. A/900, May 31, 1949. 

39 India’s Place in World Affairs (Washington, D. C.: Government of India Informa- 
tion Services, Aug., 1948, 8/16/MM). 

40 Future Status of French Possessions in India (Washington, D. C.: Government of 
India Information Services, July 2, 1948, 3732/GA). 
. 41 New York Times, July 25, 1949, p. 5. 

42 See especially New York Times for April, May, and June, 1949, passim. 
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Southeast of India, the Island of Ceylon is the newest Dominion of the 
British Commonwealth of Nations. Celebrating its independence on Feb- 
ruary 4, 1948, Ceylon moved rapidly toward statehood after 1948. On 
May 26 of that year Great Britain promised to change the constitution of. 
the Island after the war in order to give the people ‘‘full responsible Gov- 
ernment under the Crown in all matters of internal civil administration.’’* 
A Parliamentary Commission under Lord Soulbury visited Ceylon in 1944 
and proposed a new constitution.‘ In October, 1945, a statement of policy 
by the British Government embodied with modifications the suggestions of 
the Soulbury Report. The new constitution was accepted by the Ceylon 
State Council in November, 1945, by a vote of 51 to 3, and a British Order 
in Council on May 15, 1946, embodied the document.*® General elections 
were held in September, 1947, for the new Parliament which assembled the 
following October. . 

Meanwhile the British Government on June 18, 1947, had indicated that 
it was anxious to give Ceylon full dominionhood.*? In November, after 
the meeting of the new Parliament in Colombo, the Ceylon Independence 
Act to provide for ‘‘the attainment by Ceylon of fully responsible status 
within the British Commonwealth of Nations’’ was introduced in the British 
Parliament.** , 

All previous restrictions on the legislative powers of the Parliament of 
Ceylon, as in the fields of defense and external affairs, were accordingly 
terminated. On November 11, 1947, three agreements were signed by the 
United Kingdom and Ceylon relating to defense, external affairs, and 
public officers. The Defense Agreement is rather sweeping in scope: 

The Government of the United Kingdom and the Government of Ceylon 
will give to each other such military assistance for the security of 
their territories, for defense against external aggression and for the 
protection of essential communications as it may be in their mutual 


interest to provide. The Government of the United Kingdom may 
base such naval and air forces and maintain such land forces in Ceylon 


43 Parl. Deb. (Hansard), 5th Ser., Vol. 389, House of Commons Official Report, May 
4-27, 1943, col. 1556. 

44 Ceylon Report of the Commission on Constitutional Reform, Sept., 1945. Cmd. 
6677 (Soulbury Report). 

45 Statement of Policy on Constitutional Reform, Oct., 1945. Cmd. 6690. 

46 Phe Ceylon (Constitution) Order in Council, 1946, at the Court at Buckingham 
Palace, the 15th day of May, 1946,’’ Statutory Rules and Orders, 1946, Vol. 1 (London, 
1947), pp. 2248-2277. 

47 Parl. Deb. (Hansard), 5th Ser., Vol. 438, House of Commons Official Report, June 


3-20, 1947, col. 2015. 4311 Geo. 6, e. 7. 
. 49 U.N. Doe, 8/951, Aug. 5, 1948, Annex I (The Ceylon Independence Order in Council, 
1947), f 3 


50 Ceylon: Proposals for Conferring on Ceylon Fully Responsible Status Within the 
British Commonwealth of Nations, Nov., 1947. Cmd. 7257. 
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as may be required for these purposes, and as may be mutually 
agreed.>+ 


Moreover, the United Kingdom will furnish Ceylon ‘‘with such military 
assistance as may from time to time be required towards the training and 
development of Ceylonese armed forces.” 5? In the External Affairs Agree- 
ment Ceylon agreed ‘‘to adopt and follow the resolutions of past Imperial 
Conferences”; Great Britain agreed to facilitate the diplomatie repre- 
sentation of Ceylon abroad and to support any application of the Dominion 
for membership in the United Nations; and both agreed to follow ‘‘the 
principles and practice now observed. by the Members of the Common- 
wealth... .’’ 53 

The Ceylon Independence Act received the Royal Assent on December 
10, 1947, and the Defense and External Affairs Agreements came into effect 
the day ‘‘when the constitutional measures necessary for conferring on 
‘Ceylon fully responsible status within the British Commonwealth of Na- 
tions” came into force." On February 4, 1948, Ceylon formally. achieved 
the status of dominionhood and officially entered the family of nations. 
The Maldive Islands which were formerly a dependency of Ceylon, under 
a local sultan now became a protected. state under the United Kingdom. 

As a sovereign independent state Ceylon has exchanged ambassadors 
with the United States and high commissioners with Great Britain, India, 
Pakistan, and Australia. Toward the end of 1948 Ceylon had diplomatic 
relations with twenty-six states and trade agreements with twenty-one. 
The application of Ceylon for membership in the United Nations was 
vetoed by the Soviet Union in the Security Council on August 18, 1948.55 
The Soviet Union asserted that Ceylon was not really an independent state 
but was dominated by Great Britain. The charge was denied.by Great 
Britain, who was supported by eight other Members of the Security Council, 
including the United States, China, and France. A second Soviet veto on 
Ceylon’s application came on December 15, 1948, and a third on September 
13, 1949. 

In contrast to Ceylon, Burma, once a province of India under the British, 
chose independence in 1947 outside the British Commonwealth to dominion- 
hood within it. The first real step toward independence outside the Com- 
monwealth came in January, 1947, when a conference in London between 
Burmese leaders under Aung San and British officials under Clement 
Attlee resulted in an agreement signed on January 27 providing for the 
election of a constituent assembly to draw up a new constitution and to 
determine the future relationship between Burma and the United Kingdom. 

51 Ibid. 52 Ibid. 


53 Ibid. 54 Ibid. 
55 U.N. Doe. S/P.V. 351, Aug. 18, 1948. 
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At the same time Britain agreed to facilitate the diplomatic representation 
of Burma and to support the country’s application for membership in the 
United Nations." The Constituent Assembly was elected on April 9, 1947, 
and on June 17 it adopted a resolution calling for a sovereign independent 
state. On September 24 the Constitution of Burma was adopted by the 
Constituent Assembly with Chapter I, Article 1, containing the assertion: 
“Burma is a Sovereign Independent Republic to be known as ‘the Union - 
of Burma.’ °’? It should also be noted that Chapter XII, Article 211, of 
the Constitution significantly states: 


The Union of Burma renounces war as an instrument of national 
policy, and accepts the generally recognized principles of international 
law as its rule of conduct in its relations with foreign States.** 


Meanwhile a Defense Agreement was signed by Great Britain and Burma 
on August 29, 1947, ‘‘freely concluded between the two countries and . . 
without prejudice to any Military Alliance” which may be later made.*® 
Great Britain agreed to move her troops out of Burma as soon as possible 
after the transfer of power; to provide a naval, military, and air force 
mission to Burma and to furnish training facilities in His Majesty’s estab- 
lishments for personnel of the Burma forces ‘‘in accordance with the 
wishes of the Government of Burma’’; to transfer certain naval vessels to 
Burma free of cost; to help maintain three airfields on a temporary basis; 
and to give ‘‘all reasonable facilities for purchase” by Burma of war ma- 
terial. Burma agreed not to receive a naval, military, and air force mis- 
sion from any government outside the British Commonwealth; to permit 
British military aircraft to fly over Burma in peacetime (with reciprocal 
Burmese rights over Britain) ; and to allow British naval ships to enter 
Burma ports in accordance with customary peacetime practice (with re- 
ciprocal Burmese rights). It was also significantly stated that 

His Majesty’s forces bringing help and support to Burma by agree- - 
ment with the Government of Burma or to a part of the Common- 
wealth by agreement with the Government of Burma and with the 
Government of that part of the Commonwealth shall be afforded all 


reasonable assistance including facilities of access and entry into 
Burma by air, land and sea.*° . 


56 Conclusions Reached in the Conversations between His Majesty’s Government and 
the Delegation from the Executive Council of the Governor of Burma, Jan., 1947. Cmd. 
7209. : - 
; 57 The Constitution of the Union of Burma (Rangoon: Government Printing, 1947), 

p. 1. 38 Ibid., p. 52. 

59 Treaty between' the Government of the United Kingdom and the Provisional Govern- 
‘ment of Burma regarding the Recognition of Burmese Independence and Related Matters, 
Oct. 17, 1947. Treaty Series No. 16 (1948), Cmd. 736), 

60 Ibid. ` 
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The Defense Agreement lasts for three years from the transfer of power and 
may be thereafter canceled on twelve months’ notice by either party. 

On October 17, 1947, a treaty.was signed between Great Britain and 
Burma ‘‘regarding the Recognition of Burmese Independence and Related 
Matters.“ In addition to incorporating the Defense Agreement just 
outlined, the treaty provided for the recognition of the ‘‘Republic of the 
Union of Burma as a fully independent sovereign State’’ by Great Britain.® 
The treaty and exchange cf notes also dealt with commercial relations, mat- 
ters of finance, contractual obligations, and problems of nationality. The ex- 
isting preferential customs arrangement was continued for the time being 
and Britain agreed to cancel £15 million of Burma’s debt under the in- 
dependence program. On December 10, 1947 the Royal Assent was given 
to the Burma Independence Act providing for ‘‘the independence of Burma 
as a country not within His Majesty’s dominions and not entitled to His 
Majesty’s protection, and for consequential and connected matters.’’ $3 
Moreover, the same Act provided for the lapse of the ‘‘suzerainty’’ of His 
Majesty over the Karenni States, a provision similar to that found in the 
Indian Independence Act regarding the Indian States. The ‘‘appointed 
day’’ for independence was set at January 4, 1948. On that historic day 
Burma became independent outside the British Commonwealth of Nations 
and ratifications of the treaty between Burma and Great Britain signed on 
October 17, 1947, were exchanged at Rangoon. 

‘The Union of Burma has been recognized by a number of foreign states. 
Great Britain, the United States, and the Soviet Union are among the 
countries that have established embassies in Rangoon. Burma’s relations 
with her two great neighbors, China and India, may cause trouble in the 
future. A part of the Burmese-Chinese boundary is in question and the 
real status of the Indians in Burma is not yet settled. Burma’s applica- 
tion for membership in the United Nations encountered no obstacles in the 
Security Council and the Asiatic state was elected by a unanimous vote 
of the General Assembly on April 17, 1948.%* 

Civil war in Burma, however, has not only created chaos in the country 
but also has raised a number of international problems.. On February 
28, 1949, representatives of four Commonwealth countries—India, Aus- 
tralia, Ceylon, and the United Kingdom—discussed the situation in Burma 
and decided to address a ‘‘joint communication’’ to the Prime Minister of 
that country wherein ‘‘certain suggestions’? were made ‘‘for exploring 
ways and means of finding a peaceful settlement’’ to the difficulties. 


61 Ibid. 62 Ibid. 

6311 Geo. 6, ¢. 3. ' - 7 

64 U.N. Doe. S/P.V. 279, April 10, 1948; and for action in General Assembly, see 
U.N. Doe, A/555, May 19, 1948. 
. 6& Commonwealth Countries Offer Conciliation in Burma (Washington, D. C.: Gov- 
ernment of India Information Services, March 7, 1949, 3868/GA). 
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Nevertheless, the civil war in Burma continued and the question of pacifica- 
tion remained important. f 

North of India is the Himalaya kingdom of Nepal which has long been 
related to the Indian realm. Since the end of the recent war Nepal has 
begun to emerge from its policy of isolation and to participate in the prob- 
lems of Asia. Nepal’s relations with Britain, however, have been of long 
standing. In the Treaty of Sagauli signed on December 2, 1815, it was 
agreed that ‘‘accredited Ministers’’ from each state should reside at the 
Court of the other.°* In 1934 the titles of the representatives were mutu- 
ally changed to ‘‘Envoy Extraordinary and Minister Plenipotentiary’’ and 
in 1947 to ‘‘Ambassador Extraordinary and Plenipotentiary.’’ Another 
treaty between Nepal and Britain signed on December 21, 1923, provided 
for the confirmation of all agreements since and including the Treaty of 
Sagauli and for the acknowledgment of and respect for ‘‘each other’s in- 
dependence, both internal and external.’’ 67 

On April 25, 1947, an agreement of friendship and commerce was signed 
between the United States and Nepal as a consequence of a spacial Ameri- 
can Mission to Katmandu.® Provision was made for diplomatic and con- 
sular relations; the Nepalese Ambassador in London became Minister to 
the United States (later Ambassador) ; and the American Ambassador in 
New Delhi Minister (later Ambassador) to Nepal. In addition to diplo- 
matic relations with Great Britain and the United States, Nepal has entered 
into treaty relations with India whose influence is now very much noted 
in Katmandu. The Himalaya kingdom, moreover, has been participating _ 
in recent years in Asiatic conferences such as the Southeast Asia Regional 
Committee of the World Health Organization and the New Delhi confer- 
` ence on Indonesia. Furthermore, the Nepalese Consulate General in Cal- 
cutta announced on September 18, 1948, that Nepal would formally apply 
for membership in the United Nations.*°®° This step was finally taken on 
February 25, 1949, but the Soviet Union vetoed the application on Sep-, 
tember 7.7° 

The emergence of India, Pakistan, Ceylon, Burma, and Nepal in the 
family of nations is a triumph for the forces of Asiatic nationalism. At 
the same time the appearance of these states in the world of power politics 
is certain to create many more problems for the international community. 
On the other hand, the forces of unity in the Indian realm should not be 
underestimated. India, Pakistan, and Ceylon are still members of the 
British Commonwealth of Nations and the Asiatic Prime Ministers took 


66 Text of treaty, British and Foreign State Papers, Vol. IV (1816-1817), pp. 255-257. 

61 Text, ibid., Vol. CXIX (1924), Pt. 1, pp. 448-450. 

68 Text, Department of State Bulletin, Vol. XVI, No. 410 (May 11, 1947), pp. 
949-950. 

69 New York Times, Sept. 19, 1948, p. 34. 70 U.N. Doe. 8/1385, Sept. 7, 1949. 
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an active part in the London meetings of Commonwealth Prime Ministers 
in October, 1948, and April, 1949. Nepal is certain to be guided by de- 
velopments in the subcontinent of India. Burma has left the British 
Commonwealth, but the ties linking the United Kingdom and the Union 
of Burma are still close. The final words of the last communiqué of the 
Commonwealth Prime Ministers on October 22, 1948, are filled with hope 
for the future: 


This blending of the West and the East in the lofty task of building a . 
lasting peace on the foundations of freedom, justice and economic 
prosperity provides a new hope for harassed mankind.” 


71 New York Times, Oct. 23, 1948, p. 4. 


AN. INNOVATION IN INTERNATIONAL ARBITRAL 
TRIBUNALS—THE SWISS-ALLIED ACCORD * 


By Nat B. Kine 


U. 8. Foreign Service Officer. formerly American Member, Allied-Swiss 
. _ Joint Commission 


Private property of enemies lost its absolute inviolability when at the end 
of World War I it was subjected to the claims of Allied nationals against 
Germany. After World War II enemy exterior assets became the object 
of reparations at the Potsdam Conference between the Governments of the 
United States, the Union of Soviet. Socialist Republics, and the United 
Kingdom.? To implement the Potsdam Agreement the Allied Control 
Council for Germany on October 30, 1945, enacted Law No. 5 which, inter 
alia, purported to vest in the Council title to German private assets in the 
neutral countries.’ In Switzerland this action eventually culminated in the 
Swiss-Allied Accord of May 25, 1946, between France, the United Kingdom, 
the United States, and Switzerland, which provided for the liquidation of 
German property in Switzerland t valued at approximately 150 million 
dollars. The proceeds of liquidation are to go fifty percent to Switzerland 
and fifty percent to the several governments signatory to the Paris Repara- 
tions Agreement of December 21, 1945. The Germans whose property is 
taken are to be compensated in German money. ` 

In apparent anticipation of manifold difficulties that were expected to 
arise in executing the novel agreement, the signatory. governments provided 
for two distinct methods of arbitrating differences, one of which involves 
a hierarchy of tribunals. In this latter provision the Accord is unique in 
that international tribunals, either permanently or specially constituted, 
have not been organized as inferior or appellate, and there has been nothing 
in the ordinary international judicial process which is akin to appeals as 


* Kd. note: The Joint Commission has not been in regular session since 1949, due to 
disagreement among the signatory governments as to substantive provisions of the 
Accord, which are the subject of diplomatie conversations now in progress. 

18. J. Rubin, ‘‘Inviolability of Enemy Private Property,’ 11 Law and Contemporary 
Problems (1945), pp. 166-182. 

2‘ Tripartite Conference at Berlin,’’ Department of State Bulletin, Aug. 5, 1945, 
p. 157; John B. Howard, ‘‘The Paris Agreement on Reparation from Germany,’’ ibid., 
June 16, 1946, p. 1023. 

38S. J. Rubin, ‘‘ Allied-Swedish Accord on German External Assets, Looted Gold and 
Related Matters,’’ tbid., July 27, 1947, pp. 155, 156. l . 

4‘¢Disposition of German Assets in Switzerland,’? ibid., June 30, 1946, p. 1101. The 
full agreement appears at p. 1121 et seq. l 
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known to municipal law. In this regard international law has, until now, 
failed to follow its penchant for paralleling municipal law.* In fact it has 
been customary for the United States to provide against appeals in its 
arbitration treaties.’ 

A species of appeal is afforded by the Rules of the International Court 
of Justice which provide for the initiation of an appeal against the decision 
of another international tribunal when the parties so agree,® and through 
the international practice of an agreed submission of an award of an inter- 
national tribunal to another ad hoc tribunal for review.” The Swiss-Allied 
Accord, however, sets up its own system of obligatory appeals. In the first 
instance a Swiss administrative body is vested with authority to make 
decisions that are final unless appealed by a Joint Commission composed of 
representatives of each of the four signatory Powers to a Swiss Authority 
of Review composed entirely of Swiss nationals. (Here again is a unique 
feature: the submission of matters in dispute to a tribunal entirely com- 
posed of nationals of one of the disputant Powers.) From this tribunal a 
further appeal may be taken to an arbitral tribunal composed of a repre- 
sentative of the three Allies, a representative of Switzerland, and a third 
representative chosen by all four governments. A discussion of this some- 
what involved system of international arbitration should be of interest in 
considering whether the arbitral mode of international settlement would be 
aided by the compulsory appellate review of a superior tribunal should 
an aggrieved party so desire. 


J. THE ORGANIC AGREEMENTS 


The Tripartite Potsdam Agreement provided for the partial payment of 
the reparation claims of the United States, the United Kingdom, and other 
countries entitled to reparations from ‘‘appropriate German external as- 
sets.’??° In this agreement the Soviet Government renounced all repara- 
tion claims to German foreign assets in all countries except Bulgaria, Fin- 
land, Hungary, Rumania, and Eastern Austria. The governments of the 
United Kingdom and the United States renounced their reparation claims - 
to German assets in the latter countries. 

The eighteen-Power Paris Conference on Reparations recommended to the 
participating governments the adoption of the Paris Agreement on Repara- 


5 Hudson, International Tribunals (1944), pp. 81, 82. 

6 Seagle, The History of Law (1946), pp. 358, 360, 364, 368. 

.7 Perey Don Williams, ‘‘Fifty Years of the Chamizal Controversy—-A Note on Inter- 
national Arbitral Appeals,’ 25 Texas Law Review (1947), p. 470. 

8 Williams, loe. cit., pp. 465, 467. . Fd, p. 464, 

10 Tripartite Conference at Berlin between representatives of the United States, Great 
Britain, and Russia, Art. IV. Department of State Bulletin, Aug. 5, 1945, p. 157; this 
JOURNAL, Supp., Vol. 39 (1945), p. 251. 


466 -THE AMERICAN JOURNAL OF INTERNATIONAL LAW. ` 


tions of December 21, 1945, which became effective January. 14, 1946. ua 
This agreement provides that 


German assets in those countries which remained neutral in the war 
against. Germany shall be removed from German ownership or control. 
and liquidated or disposed of in accordance with the authority of 
France, the United Kingdom, and the United States of America, 

pursuant to arrangements to pe negotiated with the neutrals by these 
countries. 


Acting under this provision of the Paris Agreement, the three Allied Gov- 
ernments, on behalf of the governments signatory thereto, negotiated an 
understanding with the Government of Switzerland regarding German as- 
sets in Switzerland. This understanding consists of an exchange of letters 
between the Allied and Swiss delegations dated May 25, 1946, and is com- 
posed of two parts, an Accord and an Annex.’? The agreement, commonly 
known as the Washington Accord, was ratified by the Swiss Parliament 
on June 21, 1946. 


II. THe Swiss COMPENSATION OFFICE 


German property in Switzerland was blocked on February 17, 1945, by a 
decree of the Swiss Federal Council dated February 16, 1945, and the Swiss 
Compensation Office, an agency of the Swiss Federal Government, was 
charged with the administration of the decree.** The Accord states that 
the Swiss Compensation Office ‘‘shall pursue and complete its investiga- 
tions of property in Switzerland owned cr controlled by Germans in Ger- 
many and it shall liquidate such property.’*** It is the Swiss Compensation 
Office that has exclusive. charge of the actual investigation, seizure, ad- 
ministration, and sales of German property in Switzerland.*® 

While the Compensation Office is obliged to exercise its functions in close 
co-operation with a Joint Commission composed of representatives of each 
of the three Allied Governments and a representative of the Swiss Govern- 


11 The Distribution of Reparations from Germany (Department of State Publication 
No. 2584, European Series 12), p. 1; this JOURNAL, Supp., Vol. 40 (1946), p. 117. Repre- 
sentatives of the following countries participated in this conference: Albania, Australia, 
Belgium, Canada, Czechoslovakia, Denmark, Egypt, France, Greece, India, Luxembourg, 
The Netherlands, New Zealand, Norway, the Union of South Africa, the United States, 
the United Kingdom and Yugoslavia. By protocol of March 15, 1948, Pakistan was 
deemed to be a signatory government. Report cf the Secretariat General of the Inter- 
Allied Reparation Agency for 1948, p. 21. 

12 Department of State Bulletin, June 30, 1946, p. 1121 et seg. 

13 Recueil des Lois fédérales, Berne, Feb. 16, 1945. The decree of Feb. 16, 1945, was 
amended by Swiss Federal Council Decrees of April 27, 1945, July 8, 1945, Nov. 30, 
1945 (two decrees), Feb. 26, 1946 (two decrees}, April 1, 1947 (two decrees), April | 
29, 1947, and Feb. 11, 1948. 14 Accord, Art. I, cited supra, note 12. 

15 Department of State Bulletin, June 30, 1946, p. 1101; Message of Swiss Federal 
Council to the Swiss Federal Assembly, June 14, 1946. Feuille Fédérale, Berne, Annex 
No. 5047. 
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ment, certain definite responsibilities are placed upon the Compensation 
Office, both sua sponte and as a result of action by-the Joint Commission. 
By reason of the full recognition of Swiss sovereignty by the Allies,*® the 
Compensation Office in carrying out its responsibilities acts unilaterally. 
However, in arriving at specific decisions ș:n the exercise of these unilateral 
functions, the Compensation Office is obliged to lay certain matters before 
the Joint Commission, either before or azter a decision has been reached 
thereon. Interpretations of the Accord by the Compensation Office are 
no more than persuasive insofar as the Joint Commission is concerned.?®. 
The liquidation of German property in Switzerland is to be accomplished 7 

by the Swiss Compensation Office in the following manner: 


Debts. Collect debts due Germans in Germany by persons in Switzer- 
land and pay the amount collected intc an account in the Swiss National 
Bank. 
Administered Property. Take possession of all German property in 
Switzerland being administered by a second party, liquidate the prop- 
erty and pay the proceeds into the abcve account in the Swiss National 
Bank. l 
Enterprises and Organizations. Take title to all ‘‘participations’’ 
in Swiss enterprises belonging to Germans in Germany, liquidate the 
same, and pay the proceeds into tie above account in the Swiss 
National Bank. . 
Other Property. All other German property is to be similarly 
liquidated.?® 

III. THE JOINT Commission 


The Accord provides that the Swiss Government shall carry out the agree- 
ment in collaboration with the governments of the United States, France, 
and the United Kingdom, and for this purpose a Joint Commission is con- 
stituted which shall sit in Berne or Zurich. This Commission, like any 
other joint commission,” ‘would appear to be a tribunal of special and 
limited powers which are circumscribed Dy the terms of the protocol in 
which it has its genesis. It obviously has no authority except that which 
is clearly found in the Accord and Annex.” 

The Commission is composed of a representative from each of the four 
governments which are signatory to the Accord. Each member, under 
authorization granted by the Commission at its first meeting, may appoint 
a deputy to act in his absence. A deputy may attend sessions of the Com- 
mission and participate in its discussions, tut has no vote when the member 

16 Accord, opening paragraph, loc. cit. 17 Note 94, infra. 

18 Cf, Hudson, op. cit., p. 218." 19 Aecord Annex, Arts. I, II, loc. cit. 

20 Annex, Art. II, par. B; Accord, Art. I, par. =, loc. cit. 

21 As to joint commissions generally, see 2 Hyde, International Law Chiefly as In- 
terpreted and Applied by the United States (md rev. ed., 1947), p. 1644 et seq.; 
- Ralston, Law and Procedure of International Tribunals (rev. ed., 1926), p. 33 et seg. 
22 Ralston, op. cit., pp. 5, 8, 43, 44. 23 Note 20 supra. 
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for his country is present. Chairmanship of the Commission is held by each 
member for three consecutive meetings. 

The Commission is a collegiate tribunal, hearing all matters as one body,” 
and acts by majority vote. So, as in the case of ordinary international 
mixed commissions,” the majority of the commissioners may bind the 
minority. The only recourse of the minority member is to register his 
dissent. i 

An interesting question arises as to the capacity in which the commis- 
sioners act, ġe., as representatives of their respective governments,” or 
judicially.’ In view of the administrative functions of the Commission, 
the true answer probably lies on middle ground,” ti.e., in performing ad- 
ministrative functions the Commissioners are free to act upon the directives 
of their respective governments, but while carrying out judicial functions a 
judicial approach is indicated, 

The jurisdiction of an international commission is purely a matter of 
agreement between the interested nations, and it is controlled by the govern- 
ing constitutional instrument. As stated by the Mixed Claims Commis- 
sion, United States and Germany: 


It pertains to the course and form of the procedure agreed upon be- 
tween the two nations to enforce rights but not to the rights taemselves. 
In other words, it pertains to the remedy, not to the right." 


Under this rule, the authority of the Commission to consider any subject- 
matter must stem directly from the agreement which created it or its action 
is a nullity.® 

The Commission seems to have full authority to pass upon its own jurisdic- 
tion.* Jurisdiction, being inherent in every matter considered by the 
Commission, should be resolved in each ease.** The question is twofold: 
(a) Is the matter one for the determination of the Commission? (2) If so, 


24 Wigmore, Guide to American International Law and Practice (1943), p. 280. 

25 Annex, Art, II, par. B, loc. cit. 26 Ralston, op. cit., pp. 109, 110. 

27 See Hudson, International Tribunals, pp. 19, 20, expressing the view tkat members 
of joint commissions are subject to the control of the appointing state. 

28 (The commissioners should consider themselves not the attorneys for either the 
one or the other country but the judges appointed for the purpose of deciding the 
question submitted to them, impartially, according to lew and justice, and without 
reference to which side their decision will affect favorably or unfavorebly.’’ The 
Good Return and The Medea, United States and Ecuador (1865). Moore, History and ` 
Digest of International Arbitrations to which the United States has been a Party (1898), 
pp. 2783, 2734 (cited herein as Moore’s Arbitrations). 

29 Cf, Feller, The Mexican Claims Commission (1935), pp. 40, 41. 

30 Hudson, op. cit, p. 67. 

31 Opinion dealing with Germany’s Obligations, ete. (1924), this Jourxan, Vol. 19 
(1925), pp. 612, 614. 32 Hudson, op. cit., pp. 127, 131. 

33 Ralston, op. cit., p. 44; 1936 Supp., p. 29; 2 Hyde, op. cit., p. 1627. 

34 Hudson, op. cit., p. 71. 
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what procedure should be followed in determining the matter? The ques- 
tion of procedure in a jurisdictional sense looms large in view of the separate 
functions of the Commission and the Swiss Compensation Office. Neither 
may determine the matter according to its own fancy. 

The exact nature of the Joint Commission established by the Washington 
Accord is hard to define in relation to international tribunals that have been 
constituted in the past. While it is arbitral in nature, in that it must adjust 
the differences of the signatory governments,** it cannot be said that it is 
engaged exclusively ‘in a judicial process, 4.¢., the making of decisions by 
application of law to Cetermined facts.’ 

The Commission has definite administrative functions, such as assisting 
the Compensation Office in uncovering cloaked transactions, reporting 
property believed to be German to the Compensation Office, placing at the 
disposal of the Compensation Office information and documentary evi- 
dence,* consulting with the Swiss Compensation Office on important deci- 
sions on matters of principle,** the adoption of rules of procedure,* settle- 
ment of general matters concerning terms and conditions of sale of German 
property,“ submission of inquiries to the Swiss Compensation Office, and the 
making of requests to thet office for information and documentary evi- 
dence.** Decisions on all such matters seem to be administrative decisions 
which the Commission is competent to make.** 

On the other hand, the Commission’s functions would seem to be judi- 
cial ** in determining whether it should appeal decisions of the Compensa- 
tion Office with which it does not agree to the Swiss Authority of Review, 
in considering conclusions of the Swiss Compensation Office in cases involv- 
ing suspected German property, in settling terms and conditions of sales 
of particular German property, and the consideration of cases of property 
belonging to women of Swiss birth married to Germans in Germany.” 
These functions involve the weighing of particular facts in the light of the 


35 Cf, Award of arbitratcr, Chilean-Peruvian Accounts (1875), Moore’s Arbitrations, 
p. 2102, 

364 Hackworth, Digest of International Law (1942), p. 58. 

37 Wigmore, op. cit, pp. 276, 277. 38 Annex, I, B, loc. cit. 

39 Annex, II, E, loc. cit. In practice it is usually the individual members of the Com- 
mission who report property believed to be German to the Swiss i aned aon Office 
through the Secretariat of the Commission. 

40 Annex, IT, D, loe. cit. As in the case of property believed to be Canis (note 39 
supra), it is usually the individual members of the Commission who submit information 
and documentary evidence to the Swiss Compensation B through the Secretariat of 
the Commission. : 

41 Annex, II, D, loc. cit. 42 Note 66 infra. 

43 Annex, II, F, loc. cit. This includes general matters concerning the sale or transfer 
of German-owned trademarks and copyrights mentioned in Annex, VI, B. 

44 Annex II, D, loc. cit. 45 Cf. Ralston, op. cit., 1936 Supp., p. 52. 

46 Hyde, op. cit, p. 1645. : 

47 Annex, Art. I, A, e; Art. II, E, F; Art. ITT, loc. cit. 
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Accord and Annex. Whether these functions are in fact judicial acts is 
not free from doubt.. 

The Compensation Office submits formal matters to the Commission in 
the form of written ‘‘erposés.’? These submissions may consist of a general 
proposal of the Compensation Office concerning implementation of the Ac- 
cord, or a statement of facts concerning a particular situation and the pro- 
posed action of the Swiss Compensation Office with respect thereto. Deci- 
sions of the Commission on the former appear administrative, on the latter, 
judicial. 

The Commission would thus appear to be a quasi-judicial body charged 
both with the making of administrative decisions concerning the implemen- 
tation of the Accord and with the making of judicial decisions in particular 
eases. In performing such duties. the Commission would seem io be re- 
quired to interpret the Accord and Annex in accordance with established 
principles of international jurisprudence.* 

It may be presumed that international law controls the decisions of the 
Joint Commission.® Like other such commissions it would seem ‘‘subject 
to no other law than that derived from the principles of justice and equity, 
international law and the public treaties.” 5 The Commission, undoubt- . 
edly has equity powers, even though the Accord and Annex do not so 
provide," While the principle of stare decisis is not recognized by inter- 
national tribunals,®* nevertheless the administration of impersonal justice 
usually requires reliance upon precedents where they exist.°* The Com- 
mission, like most international tribunals," has therefore been disposed to 
conform its decisions to its own precedents. Í 

In considering the effect of local law on decisions of the Commission it 
must be remembered that the subject-matter of the Washington Accord is 
German property in Switzerland. So in effecting the liquidation of such 
property the laws of Switzerland would seem to apply with respect to the 
formation of corporations, partnerships, and limited associations,®* heirship 


48 Cf, Moore, 1 International Adjudications (Modern Series, 1929), p. xxxvi et seg. 

496 Hackworth, op. cit., p. 89. 

50 Hudson, op. cit., p. 99 et seq.; Ralston, op. cit., pp. 58, 54; Hackworth, op. cit., p. 
118 et seg. 

51 Eldredge case, U, S.-Peruvian Mixed Commission. Moore’s Arbitrations, p. 3462. 

52 Ralston, op. cit., p. 53 et seg.; 1936 Supp., pp. 31-33. ‘‘Equity may be said to 
form a part of international law, serving to temper the applicasion of strict rules, to 
prevent injustice in particular cases, and to furnish a basis for extension where lines 
have been forged by experience. Hence, a tribunal may inelude principles of equity 
in the law which it applies, even in the absence of an express mandate.’’ Hudson, 
op. cit., p. 103. 53 Ralston, op. cit., p. 123 et seg. 

54 Hudson, The Permanent Court of International Justice (1920-1942), p. 627. 

55 Ibid., p. 628. 

56 Ralston, op. cit., pp. 99, 100, citing the Umpire of the German-Venezuelan Commis- 
sion in the Brewer, Moller & Co. case. 
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and succession," local land law," and contracts.5 “Should there be a cop- 
flict between Swiss law and international law, the local, law should yield 
to the law of nations.® Swiss law could not be used to’ thwart the Accord 
and Annex. The Permanent Court of International Justice said in the 
case of German Interests in Polish Upper Silesia: 


The Court is certainly not called upon to interpret the Polish law as 
such but there is nothing to prevent the Court giving judgment on the 
question whether or not in applying such law Poland is acting in con- 
formity with its obligations towards Germany under the Geneva Con- 
vention. 

While in certain instances the Commission seems obliged to apply the 
laws of Switzerland, it cannot be definitively stated that it is bound by 
Swiss municipal law.*? It evidently has full authority to determine whether 
the Compensation Office in applying local law is acting in conformity with 
the Accord and Annex and to reject any contention by that office that local 
law is a bar to the implementation of the protocol. To that end it should be 
able to look behind legal persons to the real interests involved. 

The Commission seems bound by interpretations of municipal law by the 
Swiss courts.** Such would not be true in cases involving an interpretation 
of the Accord and Annex. In those instances the Commission could prob- . 
ably use its independent judgment,” guided by the principles of interna- 
tional law. The Commission appears clothed with full authority to decide 
individual cases on their merits under the Accord without taking into ac- 
count any decision of the Swiss courts with relation to the same subject- 
matter. 

Although the Accord and Annex do not so provide, the Commission has 
the right to adopt rules governing its procedure, in accordance with the 
usual practice of international bodies.** This right is limited by the pro- 
vision of the Agreement creating the Commission, and while the Commission 
may properly define and limit the conditions of the exercise of its jurisdic- 
tion, no rule could be used to extend its jurisdiction. 


57 Cook’s case, British-American Commission of 1853. Moore, Arbitrations, pp. 2313, 
2315. 

58 Case of the German Settlers in Poland. Fachiri, Permanent Court of International 
Justice (1925), p. 186 et seq. 596 Hackworth, op. cit., p. 118. 

60 Ralston, op. cit., p. 98 et seg.; 1936 Supp., p. 48 et seg.; The Montijo (1875), 
United States and Colombia, Moore’s Arbitrations, p. 1440. 

e1 Quoted in Ralston, op. cit., 1936 Supp., p. 48. 

e2 Hudson, op. cit., p. 103. ` 

63 Shufeldt v. Guatemala (1930), this JOURNAL, Vol. 24 (1930), pp. 799, 817. Such 
authority also seems implied from Art. I, par. B, of the Annex which requires the an- 
nulment of transactions of a cloaking nature by which German property was concealed. 
Also see Domke, The Control of Alien Property (1947), p. 111. 

64 In the matter of The Argonaut and Colonel Jonas H. French, this JOURNAL, Vol. 
16 (1922), pp. 106, 109; 6 Haekworth, op. cit., p. 121. 

65 Ralston, op. cit., p. 115. 68 Ibid., p. 197. 
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The only formal rules adopted by the Commission deal with the duties of 
the Secretariat made available by the Swiss Federal Political Department. 
' They cover such matters as records, correspondence, archives, agenda of 
meetings, minutes, and docket of pending matters. By decision other pro- 
cedural rules have been adopted, such as rotation of chairmanship, trans- 
mission of: correspondence between the Commission and the Compensation 
Office, official languages of the Commission, and place and frequency of 
meetings. ; 

As a corollary of its right to adopt rules of procedure, it may be assumed 
that the Commission. has an inherent right to determine the method of 
presentation and consideration of cases.*? It thus has full authority to 
prescribe the manner in which it will collaborate with the Compensation 
Office, receive and transmit reports from and to that office, consider decisions 
of the Compensation Office, and take appeals therefrom. In practice these 
matters are worked out jointly with the Compensation Office. ‘In all matters 
of procedure flexibility and informality have been the rule.® 

Interested parties frequently make claims against property to be liqui- 
dated under the Accord. These are usually claims of title said to have 
been acquired by non-Germans prior to the effective date of the Accord, 
lien claimants, and requests for full or partial exceptions from liquidation 
because of hardship and other reasons. The Commission has held: that 
such cases must be considered by the Compensation Office in the first in- 
stance. In view of the right of appeal afforded private parties in interest,,®° 
the Commission usually only considers such cases after submission by the 
Compensation Office when a matter of principle ® or alleged cloaking of 
German property 7 is involved. 

Matters are generally submitted to the Commission by the Compensation 
Office informally in the form of a letter or formally by an ‘‘exposé’’ which 
sets out the facts and views of that office, and are brought on for a hearing ` 
by being placed on the agenda of a particular meeting by the Secretariat. 
Other matters may be brought before the Commission by a member thereof 
or by the Compensation Office making a request to the Secretariat to have 
it placed on the agenda of a meeting. As the Commission will not hear 
private pleas, parties in interest or their counsel may not appear before 
the Commission. A representative of the Compensation Office is present 
at the meetings of the Commission and is permitted to take part in discus- 
sions but not decisions. There is therefore no necessity for agents or their 
counsel.” 


67 Ibid., p. 204. - s: Cf. Feller, op. cit., pp. 228, 229. 

69 Note 103 infra. ; 

70 The Annex requires the Compensation Office to consult the Joint Commission before 
making ‘‘important decisions.’? Annex, Art. II, D, loc. cit. 

71 The uncovering of cloaked German property by the Compensation Oice is to be 
done with the assistance of the Commission. Annex, Art. I, B, loc. cit. 

72 Cf, Feller, op. cit, p. 284. i 
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. Following the usual practice of international tribunals,” the Commission, 
with one exception, hears no oral testimony. The exception is in the case 
of experts,” usually government officials, who. may appear before the Com- 
mission on behalf of the individual members or the Compensation Office. 

' As the Accord and Annex are silent concerning rules of evidence before 
- the Commission, it would appear to have acthority to prescribe reasonable 
rules with respect thereto." It has, however, in effect followed the pro- 
visions of the Annex that deal with the Arbitral Tribunal, and does not 
consider itself to ‘‘be restricted as regards zhe nature or proof of evidence 
produced before it.’’** In practice little original evidence is considered, 
action being taken on written digests thereof prepared by the Compensation 
Office or experts. Because of the mutual obligations of the Compensation 
Office and the Commission to place at each other’s disposal information 
and documentary evidence, the question of burden of proof does not arise 
as between the Commission and the Compensation Office."* While the Com- 
mission has authority to prescribe the method of submission of proof, it is 
obliged to consider all pertinent evidence submitted to it. The evaluation 
and weighing of evidence seem to be for tae Commission without restric- 
tion.?? l 

As the Commission is a collegiate tribunal and acts by majority vote,® ' 
action may only be taken when at- least thrze commissioners so decide. If 
there is a divided vote, two against two, there can be no disagreement with 
the Compensation Office, and a decision of that office on a disputed point will 
prevail. 

Except for advisory opinions and procedaral matters, the Commission is 
usually in no position to make a formal decision until there has first been 
a decision by the Compensation Office. In practice, matters are submitted 
by the Compensation Office to the Joint Commission for consideration or 
referred by the Commission to the Compensation Office for a decision which 
when received is acted on by the Commission. In the first instance the 
Compensation Office acquiesces in the Commission’s decision or refuses to 
do so, and in the latter the Commission either agrees with, disagrees with, 
or modifies the Compensation Office’s decision. In either case if the Com- 
mission and the Compensation Office are unable to agree, the decision of the 
Compensation Office becomes final unless the Commission elects to appeal to 
the Swiss Authority of Review.** If the Commission fails to appeal from 
a final decision of the Compensation Office with which it is unable to agree, 


78 Ibid., p. 253; Sandifer, Evidence before International Tribunals (1939), pp. 206, 
207. 


74 Sandifer, op. cit., pp. 233, 234. 75 Ibid., p. 28. 
76 Annex, Art. ITI, loc. cit. 77 Annex, Art. II, D, loc. cit. 
78 Cf. Feller, op. cit., p. 260 et seg. 79 Sendifer, op. cit., pp. 10-14. 


80 Notes 24 and 25 supra. 81 Annex, Art. ITI, par. 1, loc. cit. 
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the matter would seem to be res judicata. The same would be true where 
the Compensation Office acquiesces in a decision of the Commission, because — 
in such a case there would be no disagreement, hence no right of appeal by | 
the Commission. 

Decisions of the Commission, 4.¢., its judgment or award ®* consist of the 
` opinion of the Commission on a particular matter. In form this consists 
of a brief statement of action taken by the Commission at a meeting and 
dictated by the presiding commissioner into the minutes of the Commission 
for that session. Minutes are prepared in both French and English, and 
are of equal dignity. Decisions are not made public. 

Reasons for its decisions are not as a rule given by the Commission and 
do not seem to be mandatory.** On occasion, however, the Commission has 
adopted the written views of one of the Commissioners as its opinion. The 
rules provide that any member may file the reasons for his vote in writing 
with the Secretariat. 

The Commission has, in the interest of regularity, sought to preserve 
uniformity of decision. The tendency of the Commission has been to lay 
down general principles, either by administrative decisions or in determin- 
ing particular cases, which would guide the Compensation Office in carrying 
out its functions under the Accord. 

Rehearings have been refused by international tribunals because of the 
lack of inherent power to consider them.®* Nevertheless, and notwith- 
standing the lack of rules provided therefor, petitions for rehearing have 
been considered.** The Commission would seem to have authority to re- 
open a case and grant a rehearing upon the basis of newly discovered evi- 
dence of a decisive character,’ or upon a substantial showing of fraud in 
the matter of evidence.** Errors due to accidental omission, clerical errors, 
and miscalculations may of course be corrected.®? Because of the right of 
appeal, there would seem to be no reason for the Commission tc reconsider 
questions of law, but it undoubtedly has authority to do so. 

As rehearings are distinct from appeals ™ and as the Commission’s de- 
cisions may be tested by appeal, the circumstances under which rehearings 
should be granted seem limited. If the matter has been appealed to the 
Swiss Authority of Review, the Joint Commission would be without juris- 
diction to consider the case further and any action would have to be taken 
by the appellate tribunal. In those cases in which the Commission has 


82 Cf. Ralston, op. cit., p- 48 et seq.; 1936 Supp., pp. 29, 30; 7 Moore, International 
Law Digest (1906), p. 55 et seq. 

83 1 Moore, International Adjudications (Modern Series, 1929), p. xx. 

84 Ralston, op. cit, p. 107 et seq. ; 

85 Ralston, op. cit., p. 207; Sandifer, op. cit., pp. 284-236. 

86 Ralston, op. cit., 1936 Supp., p. 91. 87 Sandifer, op. cit., p. 299. 

88 Ibid., p. 312. 89 Ibid., p. 321. 

90 Cf. ibid., pp. 321, 324. 91 Ibid., p. 283. 


SWISS-ALLIED ARBITRAL ACCORD 475 


made a decision which has not- been appealed, it would possibly have the 
right at any time to entertain a request for rehearing on the basis of newly 
discovered evidence, frauc, or clerical error. This seems particularly true 
in view of the requirement that the Compensation Office and the Com- 
mission place information and documentary evidence at the disposal of 
each other.®? . 

The Accord and Annex are unequivocal in vroviding that the Conmpensa- 
tion Office shall exercise its functions ‘‘in close cooperation” and ‘‘in 
collaboration with” ® the Joint Commission. The Annex also specifically 
enumerates certain circumstances in which tae Commission and Compensa- 
tion Office must work together.” These are not necessarily exclusive, but 
it is evidently the intent of the Accord that the Commission and the Com- 
pensation Office should work hand in hand in the accomplishment of their 
respective tasks. The Joint Commission is much more than a consultative 
body, and while it must work with the Compensation Office to attain a 
‘common end, both bodies have important several functions. 


IV. Tae Swiss AurHorirr or REvIEw 


The Annex of the Accord provides that if the Joint Commission is unable 
to agree to decisions of the Compensation Office, or if the party in interest 
so desires, the matter may be submitted to = Swiss Authority of Review.” 
This review authority is composed of three members, all of whom are Swiss 
nationals, and is presided over by a judge.” The chairman of the Review 
Authority is the President of the Swiss Federal Tribunal,.which is com- 
parable to the United States Supreme Court. The other two members are 
laymen. 

The tribunal, like the Joint Commission, would appear to have limited 
powers and only such authority as is found in the Accord and Annex.. 
While the Annex provides that review by this body will be administrative 
in form,” its decisions really seem to constztute.a judicial determination 
of the questions at issue.°® 

Under Article III of the Annex, failure zo appeal to the Authority of 
Review makes a decision of the Compensation Office final. The decision 
to be reviewed by the Authority of Review is that of the Compensation 
Office, not that of the Joint Commission. In the matter of appeals the 
sole authority of the Commission is to cause £ decision of the Compensation 


92 Annex, Art. II, D, loc. cit. 

93 Accord, Art. I, par. 4; Annex, Art. II, B, loc. cir. 

94 Uncovering of cloaking transactions (Annex, I, B), making of important decisions 
by the Compensation Office (Annex, Art. II, D), investigation of property believed to be 
German (Annex, Art. II, E), settlement of terms 02 sale of German property (Annex, 
Art. TT, F). 95 Anrex, Art, ITI, par. 1, loc. cit. 

96 Ibid. 97 Ibi. 

98 Moore, International Adjudications (Modern S2ries, 1929), p. xxxvii et seq. 
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Office to be reviewed. . In effect the Authority of Review must in each case 
determine whether it will accept the decision of the Compensation Office, 
‘the Commission, or determine the matter de novo. 

There must be a final decision of the Compensation Office to permit the 
matter to be taken to the Authority of Review. An interlocutcry decision 
is not enough. Any final decision of the Compensation Office can be ap- 
pealed by the Commission with apparently three exceptions: cases in which 
the Commission does not have jurisdiction, cases relating to women of Swiss 
birth married to Germans in Germany, and cases involving the transfer 
of German-owned trademarks and copyrights. 

In determining whether it will appeal decisions of the Compensation 
Office with which it does not agree, it is assumed that the Joint Commission 
is performing a judicial function. This requires a formal decision and, as 
in every matter considered by the Commission, requires that its jurisdiction 
be determined. Should the Commission hold that a matter is not for its 
determination it would probably have no right to take an appeal because 
it would thereby exceed its legal boundaries.** In such event a decision of 
the Compensation Office would not be either final or binding on the signa- 
tory governments but would seem to be subject to diplomatic negotiations 
or possible arbitration under Article VI of the Accord.2° 

The Annex requires the Joint Commission to give sympathetic considera- 
tion to cases brought to its attention by the Compensation Office relating 
to property of Swiss origin located in Switzerland and belonging to women 
of Swiss birth married to Germans residing in Germany." Such cases are 
to be considered by the Joint Commission without the necessity of a prece- 
dent decision by the Compensation Office, As it is the Commission that 
has the say-so in such matters, its decision thereon seems final. In practice 
they have been handled by an administrative decision of the Commission 
in collaboration with the Compensation Office. 

As to German-owned trademarks and copyrights, the Accord prohibits 
their transfer without the concurrence of the Compensation Office and the 
Commission. As decisions in such cases are joint, it could hardly be 
said that there was a final decision of the Compensation Office in the ab- 
sence of the concurrence of the Commission. 

Interested parties have the right to submit decisions of the Compensation 
Office to the Authority of Review. This method of appeal is entirely 
independent of the right of appeal granted the Commission, as the Com- 
mission does not hear private pleas. Cases involving private parties may, 
however, indirectly come before the Commission because a matter of prin- 
ciple or alleged cloaking of German property is involved.t** In such cases, 


s9 Cf. Hudson, International Tribunals, p. 127. 

100 See p. 480 infra. 201 Annex, Art. I, A, e, loc. cit. 

102 Annex, Art. VI, B, loc. cit. 103 Annex, Art. III, par. 1, loc. cit. 
104 Notes 70, 71 supra. 
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if the Commission is unable to agree to the decision of the Compensation 
Office, it may appeal to the Authority of Review, or if the Compensation 
Office aequiesces in the decision of the Commission, the party at interest 
may appeal the matter. When this occurs the Compensation Office has 

- agreed to notify the Commission, and the Authority of Review has afforded 
the Commission the right to intervene. As an appeal to an arbitral 
tribunal is provided for in any case wherein the Joint Commission is in 
disagreement with the Authority of Review,. justice would seem to permit 
the Commission to intervene in any case pending before the. Authority of 
Review as a matter of right. The Commission obviously has an interest 
in such matters which it should be permitted to assert. 

Once there is a final decision by the Compensation Office the matter 
would seem to be res judicata unless the Commission perfects an appeal to 
the Authority of Review.! The time for perfecting an appeal, however, 
appears to stem from a final decision of the Commission disagreeing with 
the Compensation Office. Article III of the Accord Annex provides that: 
“Tf the Joint Commission after consultation with the Compensation Office. 
is unable to agree to the decision of that Office . . .. the matter may within 
the period of one month be submitted to a Swiss Authority of Review.” 
It will be seen that consultation with the Compensation Office is a con- 
dition precedent to an appeal by the Commission. It is only after such 
consultation that the Commission may decide to appeal. No time limit for 
such consultation is contained in the Accord and Annex and it would | 
seem to follow that there is thus no time limit in which the Commission 
must disagree with the Compensation Office. The intent of the protocol is 
evidently to afford every. opportunity for the Commission and the Compen- 
sation Office to adjust their differences without an appeal. In view of that 
part of the Accord which provides that the Compensation Office and the 
Commission shall place information and documentary evidence at the dis- 
posal of each other, the Commission should not be obliged to disagree 
with the Compensation Office until it is satisfied, that the office was in 
possession of all relevant information and documents and that the decision. 
of the Compensation Office was therefore final.1° It is the Commission 
which is given the authority to submit matters to the Authority of Review, 
not the Compensation Office. So long, therefore, as a decision of the 


105 Note 82 supra. 106 Annex, Art. II, par. D, loc. cit. 

107 Black Tom and Kingsland cases, U. S.-German Mixed Claims Commission of 1922, 
opinion of Dec. 15, 1933 (cited in Sandifer, op. cit., p. 289). In this case the Umpire 
held that the Commission had no power to enter an order for the final closing of the 
record in any case, because the arbitral agreement provided that: ‘‘The. Commission 
shall receive and consider all written statements or documents which may be presented 
to it by or on behalf of the respective governments in support of, or in answer to, any 
claim.’’ ‘‘Therefore,’’ said the Umpire, ‘‘the American agent was under no obliga-, 
tion to close his record, and submit his case at The Hague, if he knew, or had reason to 
expect, that further evidence was obtainable.’’ 
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Compensation Office is being considered by the Commission, the’ Commis- 
sion has held that the question of an appeal does not arise. Once, how- 
ever, the Commission makes a final decision disagreeing with a final de- 
cision of the Compensation Office the matter must, within one month from 
the date of such decision, be submitted to the Authority of Review or the 
decision of the Compensation Office would no doubt become final. 

Article ITI of the Annex provides that the procedure of review shall be 
‘‘prompt and simple,’’ and this is true in practice. Appeals are lodged ` 
by the Presiding Commissioner of the Commission addressing a letter to 
the Presiding Judge of the Authority of Review, giving the grounds of 
appeal and if necessary asking for time to submit additional documents. 
Appeals may be decided de novo and documentary evidence not previously 
submitted to the Compensation Office may be submitted to the Review 
Authority. As a rule, however, cases are decided on the record before the 
Compensation Office, the arguments of that Office, and the opinion of the 
Commission. There is no oral argument. 

Private parties lodge their appeals with the Compensation Office which 
transmits them to the Authority of Review along with the record before the 
Compensation Office, the views of that Office, and the appellant’s brief. 
Private individuals may be represented by counsel both before the Compen- 
sation Office and the Authority of Review, although there is no personal 
appearance before the latter. 

While it does not seem obliged to do so,?°* the Authority of Review hands 
down written opinions in German stating the reasons for its decisions. 
They are not made public. Although the Accord does not so provide, the 
tribunal undoubtedly has the power to act by majority vote. There is 
no provision for rehearings, and decisions of the Authority of Review are 
final unless submitted to the Arbitral Tribunal.*° 

The Authority of Review is somewhat of an anomaly in the field of inter- 
national tribunals in that it is entirely composed of nationals of one of the 
Powers which is a party to the arbitral protocol. Nevertheless, it has all 
of the characteristics of an international tribunal rather than of a national 
court. This being true, its decisions would be controlled by international 
law." : 


V. THE ARBITRAL TRIBUNAL 


Article III of the Accord Annex provides that if the Joint Commission 
is in disagreement with any decision of the Authority of Review, the three 
Allied Governments may submit the difference to an Arbitral Tribunal, 
to be composed of one member designated by the three Allied Govern- 
ments, a member designated by the Swiss Government, and a third member 

108 Note 84 supra. 


109 Hudson, op. cit, p. 114; Ralston, op. cit., pp. 109, 110; Hyde, op. cit., p. 1628. 
110 Annex, Art. ITI, par. 1, loc. cit. 111 Note 50 supra. 
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designated by the four governments. By exchange of notes the four gov- 
ernments have modified. the original protocol to permit the member chosen 
by the Allied Governments and the member chosen by the Swiss Govern- 
ment to designate the third member. The tribunal, like the Joint Com- 
mission and the Swiss Authority of Revizw, would appear to have only 
such authority as is given to it in the Accord and Annex. 

The Arbitral Tribunal is of the collegiate type and the entire tribunal 
would seem to be required to hear matters submitted to it.1!? When there 
is an appeal to the third member of the Tribunal alone he sits as a single 
arbitrator. 

A final decision of the Authority of Rev.ew would no doubt be necessary 
before a matter could be submitted to the Arbitral Tribunal. An appeal 
to the Arbitral Tribunal seems to require two steps, both of which are 
necessary to its jurisdiction, viz., (a) a formal decision by the Joint Com- 
mission that it is in disagreement with a Jecision of the Authority of Re- 
view; and (b) a decision by each of the three Allied Governments that the 
difference be submitted to the Arbitral Tribunal. As to procedure, Article 
III of the Accord Annex states: ' 


If the difference concerns matters covered by the Accord or the Annex 
or their interpretations, the difference may, if the Allied Governments 
desire, be submitted to an Arbitral Tribunal. 


It seems clear that the only differences covered by the Accord and Annex 
are intended to be arbitrated. Extraneots matters are excluded. 
The same article of the Annex also provides that 


Any such difference which is not of primary importance may, if the 
Joint Commission and the Compensat-on Office agree, be submitted for 
decision to the member of the Tribunal who has been designated by 
agreement of the four governments, who in such cases will sit as the 
Arbitral Tribunal. 


This appears to provide an alternative means of appeal by agreement of 
the Commission and the Compensation Offize. This method of appeal to the 
Arbitral Tribunal also appears to requize two jurisdictional steps, viz., 
(a) a formal decision by the Commission that it is in disagreement with a 
` decision of the Authority of Review; anc (b) an agreement by the Com- 
mission and the Compensation Office that because such difference is not of 
primary importance it may be submitted to the third member of the 
Arbitral Tribunal. 

Once there has been a formal decision of the Joint Commission disagree- 
ing with the Authority of Review, the three Allied Governments must lodge 
their appeal with the Arbitral Tribunal within one month. However, 
as in the case of appeals by the Commissicn from decisions of the Compen- 
sation Office to the Authority of Review, there is no specified time limit 


112 Wigmore, op. cit, p. 280. 113 Annex, Art. III, par. 2, lec. cit. 
P 3 +P ; 
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prescribed in which the ‘Commission must disagree with the Authority of. 
Review. Also, in the case of appeals to the third member of the Arbitral 
Tribunal by agreement of the Compensation Office and the Authority of 
Review, there is no time limit prescribed within which such agreement 
must be reached. 

As the Arbitral Tribunal has not been organized, details concerning the 
method of appeal are not available. It may be assumed that the Tribunal 
will make its decisions in writing, although the precedents do not absolutely 
require that it give its reasons therefor." Written opinions such as those 
given by the Authority of Review would be a contribution to international 
jurisprudence. , 

The Arbitral Tribunal, being a collegiate tribunal when sitting en banc, 
must evidently act by majority vote," but when matters are decided by the 
third arbitrator, his decision alone would constitute a decision of the 
tribunal, The tribunal, being appellate in nature, can probably only enter- 
tain a case when the jurisdictional requirements, both concerning the de- 
cision @ quo and the manner in which the case is submitted, have been 
- fulfilled. 

The tribunal is unique in the annals of international tribunals because 
of its appellate jurisdiction.“¢ While there is continuity between the de- 
cisions appealed from and the proceedings before the tribunal, it may 
nevertheless act de novo. Article IIT of the Accord Annex states that: 


The Arbitral Tribunal will not be restricted as regards the nature or 
proof of evidence produced before it and will have full jurisdiction to - 
consider all matters of fact or law submitted to it. 


Once the tribunal acquires jurisdiction it would seem to have full authority 
to decide a case on new evidence, new questions of law, and without regard 
to the decisions previously made by the Compensation Office, the Joint 
Commission, or the Authority of Review. Decisions of the tribunal are - 
final. f 

VI. ALTERNATIVE ARBITRATION 


Not content with a multiple system of review of decisions of the Compen- 
sation Office, the authors of the Accord provided still another method of 
settling differences in Article VI thereof, viz.: 


In case differences ‘of opinion arise with regard tc the application or 
interpretation of this Accord which cannot be settled in any other way, 
recourse shall be had to arbitration. 


This article provides a separate and distinct method of settlement of dis- 
putes outside of the Compensation Office, the Joint Commission and the 


114 Note 84 supra. 115 Note 109 supra. 
116 Hudson, op. cit., p. 81. 
117 Art, III, par. 3, loc. cit.; but see p. 482, infra. 
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Arbitral Tribunal. As no method of arbitration is provided in this article, 
an agreement between the signatory Powers on a dompnas 118 is neces- 
sary. 

It will be seen that only differences over the proper meaning of the Ac- 

. cord ‘‘which cannot be settled in any other way’’ are subject to arbitration 
under Article VI of the Accord. Until efforts to adjust disputes by diplo- 
matic means have failed, no duty to arbitrate seems to arise.1”° This 
phraseology has been used in a number cf treaties to which the United 
States tand other nations have been parties.!?? It cannot be said that 
this provision of the Accord requires compulsory arbitration. It is ‘‘only 
an agreement to agree—a pactum de contrahendo,’’ and the only obligation 
imposed would appear to be a duty to take part in negotiations in an effort 
to arrive at an agreement with respect to an arbitral tribunal and the pre- 
cise question to be submitted thereto.12? Once the arbitral tribunal pro- 
vided by Article III of the Annex is in existence, the parties could agree to 
submit differences arising under Article VZ of the Accord to that tribunal. 
There is, however, no obligation to do so, and the Arbitral Tribunal consti- 
tuted under Article III would probably have no jurisdiction of matters 
arising under Article IV of the Annex unless they are expressly referred to 
it by the signatory Powers.1*4 , 

It is obvious that the authors of the Accord anticipated that numerous 
differences would arise, and to resolve them established a complicated sys- 
tem of arbitration. Fear of perpetuating these differences or of diminish- 
ing the authority and prestige of the several arbitral tribunals whose de- 
cisions might be overridden on appeal 15 was disregarded and the unusual 
procedure of providing for reconsideration on appeal was adopted.1?6 
Nevertheless, a desire for finality was noi sacrificed. Article III of the 
Annex specifically provides that decisions >f the Compensation Office shall 

be final unless appealed to the Authority of Review, that the decisions of 


118‘*In connection with international arbitratien the word compromis, derived from 
the civil law relating to private arbitration, has come into vogue to designate the form 
of treaty which refers a given subject matter of dispute to arbitrators, either specifically 
designated or where designation is arranged for, describes and limits the powers of the 
arbitrators, and usually in substance the general tenor of their possible sentences for 
carrying them out. The purpose of a compromis may also be attained by an exchange 
of notes, the most informal of all international arrangements.’’ Ralston, op. cit., p. 5. 

119 Cf, Robert R. Wilson, ‘‘Clauses Relating ta Reference of Disputes in Obligatory 
Arbitration Treaties,’’ this JOURNAL, Vol. 25 (1931), p. 469 et seq. 

120 Cf, Hyde, op. cit., p. 1585, note 9. 

121 Ibid., pp. 1598-1605; Hackworth, op. cit., pp. 63-66. 

122 Hackworth, op. cit., pp. 76, 78. 

128 Hudson, International Tribunals, p. 75. 124 Ibid., p. 69. 

125 Cf, James Wilford Garner, ‘‘ Appeal in Case of Alleged Invalid Arbitral Awards,’? 
this Jourwat, Vol. 26 (1932), pp. 126, 131. 

126 ‘Decisions of international tribunals have seldom been ‘subject to reconsideration 
on appeal by other tribunals.’’ Hudson, op. cit., p. 126. 
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the Authority of Review shall be final unless appealed to the-Arbitral 
Tribunal, and that the decisions of the Arbitral Tribunal are final. This 
is in accordance with the general rule that once a decision on the merits is 
pronounced by an international tribunal, it becomes definitive and final and 
binding on the parties.” Nevertheless, any of the ‘‘final’’ decisions con- , 
templated by the Accord are subject to non-recognition by the signatory 
Powers under the usual rules of international law invoked against the de- 
cisions of arbitral tribunals.178 The grounds for failing to recognize an 
award are numerous, and not all publicists agree thereon, but the ones 
usually given are departure from the limits of submission and unconscion- 
able decisions.? As the Accord was negotiated by the three Allied Gov- 
ernments on behalf of themselves and sixteen other beneficiary countries, it 
would seem that any of the countries involved could refuse to recognize 
arbitral decisions under the Accord on the grounds usually recognized by 
international law insofar as any of these countries might be affected by a 
particular decision. 

The desire to have differences finally and promptly determined seems 
strained by the multiple appeals procedure of the Accord. On the whole 
the arbitral provisions of the protocol seem to have overstepped the re- 
quirement that the rules of international law must be simple and realistic 
and eschew complicated, tedious procedures.’ 


127 Hudson, op. cit., pp. 121, 124; Hyde,. ap. cit, pp. 1633, 1634. 

128 In the Chamizal case between the United States and Mexico the agreement for 
submission provided that the award should be ‘‘final and conelvsive upon both Govern- 
ments and without appeal.’’ (Convention of June 24, 1910, U. S.-Mexico, Art. 3, 36 
Stat. 2481.) The United States refused to accept the award as binding (1 Hackworth, 
op. cit., pp. 416, 417). 

129 Hackworth, op. cit., p. 125 et seg.; Hyde, op. cit., p. 1636 et seg. See authorities 
cited by Garner, loo. cit. 

130 Ernst Schneeberger, ‘‘ Reciprocity as a Maxim of International law,’’ Georgetown 
Law Journal, November, 1948, p. 31. 
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NOTES ON. LEGAL QUESTIONS CONCERNING THE. 
' UNITED NATIONS 


By YvuEN-uI Liane * 


THE THIRD SESSION OF THE INTERNATIONAL LAW COMMISSION: 
REVIEW OF ITS WORK BYTHE GENERAL ASSEMBLY 1 


The International Law Commission of the United Nations held its third 
session at Geneva, Switzerland, from May 16 to July 27, 1951. In the 
course of fifty-three meetings, the Commission completed its work on the 
following items: (1) reservations to multilateral conventions; (2) question 
of defining aggression; and (3) preparation of a draft code of offenses 
against the peace and security of mankind. It also concluded the first 
phase of a review of its Statute. In the field of the codification of inter- 
national law, the Commission undertook further consideration of the topics 
of (1) law of treaties and (2) regime of tha high seas. It also decided to 
jnitiate work on the topics of ‘‘nationality, including statelessness’’ and 
“regime of territorial waters,” and appointed Judge Manley O. Hudson 
and Professor J. P. A. Francois special rapporteurs, respectively, for these 
topics. The actions (including some of an administrative character) 
taken by the Commission are set forth in a report to the General Assembly.” 

At the sixth session of the General Assembly, held from November 6, 
1951, to February 5, 1952, the Sixth Committee devoted two thirds of its 
time to the consideration of the report of the International Law Commis- 
sion. Upon the recommendation of the Sixth Committee, the General 
Assembly adopted a resolution on each of the following questions: (1) 
reservations to multilateral conventions; (2) review of the Statute of the 
International Law Commission; and (8) question of defining aggression.’ 
In another resolution, the General Assemb_y took note of the progress of 
the Commission’s work on the codification of international law. The 
present note will attempt to give a résumé cf the lengthy discussions in the 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr, Hsuan-Tsui Liu, 
Legal Counselor, Legal Department, United Natiors Secretariat. 3 

1 Two notes on the review by the General Assembly of the work of the first and second 
sessions of the International Law Commission have been published in this JOURNAL, 
respectively, Vol. 44 (1950), pp. 527-542, and VoL 45 (1951), pp. 509-525. 

2 Report of the International Law Commission Covering the Work of Its Third Ses- 
sion, General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858) ; this JOURNAL, 
Supp., Vol. 45 (1951), pp. 103-147. 

8 Consideration of the draft code of offenses against the peace and security of mankind, 
prepared by the Commission, was, according to a decision of the General Assembly, 
deferred to the seventh session. 
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General Assembly on the question of reservations, to multilateral conven- 
tions. Discussions on the question of the review of the Statute of the In- 
teriiational Law Commission and the question of defining aggression: will 
be dealt with in subsequent notes in this JOURNAL. 


RESERVATIONS TO MULTILATERAL CONVENTIONS 


The question of reservations to multilateral conventions was first con- 
sidered by the General Assembly of the United Nations at its fifth session 
in 1950, upon the request of the Secretary General. As depositary of a 
nufaber of multilateral conventions, the Secretary General had from time 
to time been concerned with the procedure to be followed in respect of 
reservations and with the legal effect of objections to reservations. At 
that time the question had acquired a certain practical urgency in ĉon- 
nection with the Convention on the Prevention and Punishment of the 
Crime of Genocide which certain states had ratified with reservations. To 
some of these reservations some other states had objected.4 By resolution 
478(V), adopted on November 16, 1950, the General Assembly (1) re- 
quested the International Court of Justice to give an advisory opinion on 
certain questions relating to the effect of reservations to the Convention 
on Genocide and of objections to them, and (2) invited the International 
Law Commission ‘‘to study the question of reservations to multilateral 
conventions both from the point of view of codification and from that of 
the progressive development of international law.’’5 

The International Court of Justice, on May 28, 1951, rendered an ad- 
visory opinion on reservations to the Convention for the Prevention and 
Punishment of the Crime of Genocide.* The International Law Commis- 
sion submitted its views on the question of reservations to multilateral 
conventions in general in its report to the General Assembly covering the 
work of its third session.” These two documents were considered together 


_#In a statement before the-Sixth Committee, the Assistant Secretary General in Charge 
of the Legal Department revealed that the Secretary General was the depositary of 
forty-three conventions concluded under the auspices of the League of Nations and 
ninety conventions concluded under the auspices of the United Nations. Seventeen 
reservations had been formulated and maintained. The only objections submitted had 
been to reservations to the Convention on Genocide. See General Assembly, 6th Sess., 
Official Records, 6th Committee, 272nd meeting, pars. 12-13. See also report of the 
. Secretary General submitted to the fifth session of the General Assembly, U. N. Doc. 
A/1372, pars. 1-3. 

5 General’ Assembly, 5th Sess., Official Records, Supp. No. 20 (A/1775), pp. 74-75; 
this JOURNAL, Supp., Vol. 45 (1951), pp. 18-14. 

6 Reservations to the Convention on Genocide, Advisory Opinion: I.C.J. Reports, 1951, 
p. 15; this JOURNAL, Vol. 45 (1951), pp. 579-590. This advisory opinion was given by 
7 votes to 5. See also Hudson, ‘‘The Thirtieth Year of the World Court,” this JOURNAL, 
Vol, 46 (1952), pp. 1-8. 

7 General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), Ch. II; this 
JOURNAL, Supp., Vol. 45 (1951), pp. 106-118. 
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by the Sixth Committee of the General Assembly, at its sixth session, 
under the general question of reservations to multilateral conventions. 
. Various systems and practices with regard to reservations to multilateral 
conventions were advocated and the merits and demerits of each were dis- 
eussed at length. i 


A. THE ADVISORY OPINION OF THE INTERNATIONAL COURT OF JUSTICE 
In its advisory opinion, the International Court of Justice held that 


a State which has made and maintained a reservation which has been 
objected to by one or more of the parties to the Convention but not by 
others, can be regarded as being a party to the Convention if the 
reservation is compatible with the object and purpose of the conven- 
tion; otherwise, that State cannot be regarded as being a party to the 
Convention. $ 


It further held that a party to the Convention on Genocide ‘‘can in fact’? 
consider that the reserving state is or is not a party to the convention 
according to whether that party considers tie reservation to be compatible 
or incompatible with the object and purpose of the convention. Thus, the 
Court adopted, with regard. to reservations io the Convention on Genocide, 
the criterion of the compatibility of a reservation with the ‘‘object and 
purpose”’ of the convention. 


1. Discussion of the Principles Underlying the Court’s Advisory Opinion 


In the Sixth Committee of the General Assembly, the advisory opinion 
of the International Court of Justice, which was accompanied by two dis- 
senting opinions, one of four judges and another of one judge, met with 
varied reception. The representative of the United States declared that 
the Court’s conclusions were ‘‘generally sound’’ and hoped that they would 
be accepted by all states concerned. The representative of Belgium said 
that ‘‘the Court’s reasons for recommending greater flexibility of multi- 
lateral conventions deserved serious consideration.’’ ° 

The Court’s advisory opinion and, more particularly, the criterion of 
compatibility applied by it, also encounter2d widespread criticism in the 
Sixth Committee.” - Affirming the view o2 the International Law Com- 
mission," it was pointed out that there was no objective test for determining 


8 General Assembly, 6th Sess., Official Records, 6th Committee, 264th meeting, par. 23. 

9 Ibid., 272nd meeting, par. 17. 

10 Among the delegations which expressed criticism of the criterion of compatibility 
were those of Brazil, General Assembly, 6th Sess., Official Records, 6th Committee, 271st 
meeting, pars. 51-52; China, ibid., 266th meeting, par. 28; Dominican Republic, ibid., 
265th meeting, par. 20; France, ibid., 266th meeting par. 5; Greece, ibid., 272nd meeting, 
par. 5; Israel, ibid., 266th meeting, par. 16; The Netherlands, ibid., 271st meeting, par. 
2; U.S.S.R., ibid., 269th meeting, par. 31; Yugoslavia, ibid., 273rd meeting, pars. 41-42. 

11 The comments of the International Law Cemmission on the Court’s advisory 
opinion are contained in pars. 17 and 23-24 of the former’s report. 
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whether a reservation was compatible with the object and purpose of a 
convention. The representative of France, for instance, said that the 
application of the rule of compatibility would involve endless difficulties 
and give rise to endless disputes as to which articles were essential to the 
object and purpose of the convention.? The representative of Yugoslavia © 
considered. the rule ‘‘entirely novel,’ while the representative ‘of Israel 
regarded it as ‘‘somewhat revolutionary.’ 13 The representative of Brazil 
contended that ‘‘the Court had departed from all precedent and authority 
to formulate an entirely new theory.’’ ‘‘The Court,’’ he said ‘‘had found 
‘no precedent for the theory in the sources of international law mentioned 
in Article 38 of its Statute.” 14 The representative of Greece criticized the 
criterion of compatibility for another reason. He thought that any res- 
-ervation, irrespective of whether it was compatible or incompatible with the 
object and purpose of the convention, might be made, provided that it 

was accepted.” 
' The representative of the Soviet Union, while critical of the criterion of 
compatibility, objected to the advisory opinion of the Court for still an-” 
other reason. He said that the Court held that a convention could not enter ` 
into force between a state which made a reservation and a state which did 
not accept it, and he took exception to that view.*® 

The representative of the United States defended the criterion of com- 
patibility, saying that it could quite satisfactorily be interpreted by the 
courts and that the common sense of states could be relied upon in in- 
terpreting it. He, however, interpreted the criterion of compatibility as 
used in the Court’s advisory opinion in a different light, declaring: - 


His Delegation wished that, in the absence of a reservations clause, 
each State should be free to refuse to accept even those reservations 
which it considered compatible with the purpose of the treaty.‘7 


2. Proposal to Extend the Application of the Court’s Advisory Opinion 
to All Multilateral Conventions 


At the very outset of the consideration of the subject in the Committee, © 
the United States Delegation introduced a draft resolution 18 which, inter - 
alia, by implication called for the application of the principles of the . 
advisory opinion to all multilateral conventions. The relevant part of this 
draft provided that the General Assembly f 


1. Commends to all States the advisory opinion of the Court of 28 
May 1951; 


12 General Assembly, 6th Sess., Official Records, 6th Committee, 266th meeting, par. 5. 
18 [bid., 273rd meeting, par. 42, and 266th meeting, par. 16, respectively. 

14 Ibid., 271st meeting, par. 51. 18 Ibid., 272nd meeting, par. 5. 

16 Ibid., 269th meeting, par. 31. j 17 Ibid., 270th meeting, pars. 36-37.. 

18 U.N. Doc. A/C.6/L.188. i 
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"9, Recommends to’ all organs of the United Nations that they be 
guided in their work by the Court’s advisory opa of 28 May, Pol 
so far as it may be applicable. S 


These two paragraphs of the United States proposal were, however, wie 

` drawn by the’ United States Delegation when the latter accepted a joint 

amendment submitted by Afghanistan, Egypt, Iran, Lebanon, Saudi 

. Arabia, Syria and Yemen to the United States draft resolution, which 
amendment proposed, inter alia, to delete the said paragraphs. 


ik ona to Extend the Application of the Court’s Advisory Opinion 
to Multilateral Conventions of a Humanitarian Character 


The representative of Venezuela suggested that the advisory opinion of ` 
the Court should be applied not only to the Convention on Genocide, ‘‘ but 
should be extended to all other agreements of a humanitarian character, 
and adapted if necessary.’ He accordingly submitted a proposal, in the 


form of an amendment to the United States proposal, providing that the `` 


~. General Assembly 


Recommends to all States that they ke guided in regard to the Con- 
vention on Genocide and in framing other multilateral conventions of 
a humanitarian nature by the advisory opinion of the International 
Court of Justice of 28 May 1951. 


In explaining his proposal, the representative of Venezuela explained 
his definition of ‘‘humanitarian conventions’’ in the following terms: 


. They were conventions which dealt with means of improving 
living conditions and of remedying evis in general, without referring 
to particular States ; conventions to implement any of the rights named 
in the Universal Declaration of Human Rights; and future conven- 
tions, the humanitarian nature of which might be made clear during 
their drafting. The conventions on.the traffic in persons, narcotic 
drugs, and the status of refugees also were examples.” 


The Venezuelan amendment was put to tae vote in parts.” The phrase 
“and in framing other multilateral conventions of a humanitarian nature” ` 
_ was rejected by 12 votes in favor, 21 agains:, with 14 abstentions. The re- 
mainder was adopted by 17 votes to 6, with 24 abstentions, and became 
operative paragraph 2 of the draft resolution finally adopted by the Sixth 
Committee. This provided that the General Assembly 


Recommends to all States that they be guided in regard to the Con- 
vention on the Prevention and Punishment of the Crime of Genocide 
by the advisory opinion of the International Court of Justice of 28 


May 1951. 
19 U.N. Doc. A/C.6/L.200. See General Assembly, 6th Sess., Official Records, 6th 
Committee, 275th meeting, pars. 1, 3. 20 Ibid., 265th meeting, par. 8. 


) 21 [bid., 274th meeting, par. 36; the proposal was also contained in U.N. Doe. 
A/C.6/L.197/Rev. 1. 
22 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 59. 
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Thus the proposal to extend the application of the Court’s advisory opinion 
to multilateral conventions of a humanitarian character was not adopted. 


4. Decision to Approve the Court’s Advisory Opinion in Relation to the 
Convention on Genocide 


The proposal to extend the application of the Court’s advisory opinion 
to conventions other than that on genocide was opposed by a-number of 
delegations. Many of these,?* including some which were critical of the 


Court’s conclusions in general, urged that the General Assembly should ap- 


prove the Court’s advisory opinion as applying to reservat jons to the Con- 


vention on Genocide. To this effect, the Delegation of the United- ‘Kingdom. 


proposed an amendment to the United States draft resolution providing 
that the General Assembly 


Requests the Secretary-General 


(a) in relation to reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide, to conform his practice to the 
advisory opinion of the Court of 28 May 1951.75 


The Delegation of Israel submitted a separate draft resolution also endors- 
ing the application of the Court’s advisory opinion to the Convention on 
Genocide,”® 

Still, there were delegations which were opposed to accepting the Court’s 
conclusions even for reservations to the Convention on Genocide. The rep- 
resentative of Pakistan contended that the Convention on Genocide, ‘‘in 
view of its very nature and scope, could not be the object of any reservation 
whatsoever.’’?? The representative of Yugoslavia recalled that the Sub- 
committee of the Ad Hoc Committee on Genocide which drafted the Con- 
vention on Genocide had decided that there was no reason to make pro- 
vision for reservations and that this decision had been unanimously ac- 


23 These included the delegations'of Argentina, ibid., 267th meeting, par. 44; Australia, 
ibid., 268th meeting, par. 40; Brazil, ibid., 271st meeting, par. 53; Canada, tbid., 270th 
meeting, par. 22; Ethiopia, ibid., 274th meeting, par. 24; India, ibid., 267th meeting, 
par. 33; Iran, tbid., 271st meeting, par. 37; Israel, ibid., 266th meeting, par. 18; The 
Netherlands, ibid., 271st meeting, par. 3. There was a draft resolution submitted by 
Indonesia, providing, inter alia, ‘‘that as to conventions concluded outside the frame- 
work of the United Nations: (a) the opinion of the International Court of Justice be 
taken as guidance as far as applicable; (b) the Dae tules suggested by the Inter- 
national aw Commission likewise be adopted; -> UN. Doc. A/C.6/L.196. This, 
however, was later withdrawn. 

24 Argentina, General Assembly, 6th Sess., Official Records, 6th Committee, 267th 
meeting, par. 44; Belgium, ibid., 272nd meeting, par. 17; Brazil, ibid., 271st meeting, par. 
49; Canada, ibid., 270th meeting, par. 22; China, ibid., 266th meeting, par. 29; Iran, ibid., 
27lst meeting, par. 37; Israel, ibid., 266th meeting, par. 16; The Netherlands, ibid., 
271st meeting, par. 1. 

25 UN. Doe. A/C.6/L. 190, point 4. 26 U.N. Doc. A/C.6/193/Rev. 1. 

27 General Assembly, 6th Sess., Official Records, 6th Committee, 267th meeting, par. 35. 
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cepted by the Ad Hoe Committee. It was therefore inferred that the 
General Assembly, in adopting the Conventicn on Genocide, had ‘‘followed 
the classical principle that reservations were admissible only if the parties 
previously took a decision to that effect and made specific mention of it.’’ 
He declared that his delegation could not accept the Court’s conclusions.”® 

The United Kingdom amendment, quote] above, was adopted by 23 
votes to 14, with 12 abstentions,” and became operative paragraph 3(a) 
of the draft resolution finally adopted by the Sixth Committee. 


B. THE PRACTICE RECOMMENDED BY THE INTERNATIONAL LAW COMMISSION 


The International Law Commission, in paragraph 34 of its Report to the 
General Assembly, suggested a practice to be adopted ‘‘with regard to 
reservations to multilateral conventions, especially those of which the Sec- 
retary General of the United Nations is the depositary,’’ ‘‘in the absence 
of contrary provisions in any multilateral eccnventions and of an organiza- 
tional procedure applicable.’’ In essence, this practice would require that 
a reserving state, in order to become party zo the multilateral convention, 
must have the unanimous consent to its raservation of all parties and, 
subject to certain limitations, of all signatories to the convention. In ad- 
dition, the Commission also prescribed some rules governing the procedure 
to be followed by the depositary. This suggested practice was, with some 
variation regarding signatories, substantially similar to the practice 
hitherto followed by the Secretary General of the United Nations with 
regard to reservations to multilateral conventions. 


1. Arguments in Favor of the Practice 


In the debates.in the Sixth Committee, various delegations expressed ap- 
proval of the practice suggested by the Incernational Law Commission.*° 
The representative of France spoke in favor of the principle of the in- 
tegrity of multilateral conventions concluced under the auspices of the’ 
United Nations: 


Because of the diversity of its members, the United Nations had to 
insist on the integrity of the texts in conventions drawn up under its 
auspices. Among States which did not have the same method of in- 
terpreting texts it was essential that every point should be clear in 
advance. i 


28 Ibid., 273rd meeting, par. 39. 29 Tb-d., 277th meeting, par. 33. 

30 These included the following delegations: Aussralia, ibid., 268th meeting, par. 39; 
Brazil, ibid., 267th meeting, pars. 2, 9; Canada, ibid , 270th meeting, par. 23; Chile, ibid., 
270th meeting, par. 49; China, ibid., 266th meeting, par. 30; Ethiopia, ibid., 274th meet- 
ing, par. 22; France, ibid., 265th meeting, pars. 11-15; India, ibid., 267th meeting, pars. 
29, 30; ‘Indonesia, ibid., 271st meeting, pars. 25, 28-29; Pakistan, ibid.,. 267th meeting, 
par. 36; U. K., ibid., 264th meeting, par. 18; Yugoslavia, ibid., 273rd meeting, par. 43. 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It was argued that once a text had been adopted by a majority vote, the 
minority should not alter it to suit its own wishes by introducing reserva- 
tions. There would not be too many practical difficulties involved in the 
practice suggested by the Commission. To resort to any new procedure 
‘would be difficult, if only because it was always hard to change a practice 
which had been in use for many years. The great merit of the Interna- 
` tional Law Commission’s suggestions was that if they were adopted the 
situatio would be clear. Simple, clear solutions were needed, because 
in many cases conventions on technical subjects had to be applied not only 
by parliaments but also by national courts, and even by individuals.” The 
representative of Chile spoke in favor of the practice of the Secretary 
General, which was substantially similar to that recommended by the 
International Law Commission, because ‘‘the League of Nations had applied 
it successfully for so long and without detriment to the interests of those 
American States which had subscribed to it.’?*? The representative of 
India pointed out that one of the principal objects of any multilateral 
convention was to ensure the universality of that convention to the utmost 
possible degree. That desire for universality should not, however, lead 
to the neglect of other equally important considerations, namely, the in- 
tegrity of a convention and its uniformity of application.®* 
The representative of Ethiopia pointed out that: 


the International Law Commission had applied the universally recog- 
nized and objective rule of the common consent of the parties. The 
concept of common consent was easy to define and should automatically 
be the basis of all treaties and, by analogy, of all modifications of 
treaties, such as reservations. 


The danger of allowing a reserving state to become a party in spite of 
objections of other parties was pointed out by the representative of the 
United Kingdom : 


. . . In the case of ordinary treaties, a reservation could enable the 
reserving State to escape an obligation, but it also involved the re- 
nunciation of an advantage. In the case of a law-making convention, 
the reserving State merely evaded an obligation while giving up no 
corresponding benefit, and, since it still became a party to the conven- 
tion, it retained the prestige inherent in that status. Thus the fact 
that the convention would not be in force between the reserving and 
the objecting States meant nothing in practice. 


Furthermore, if too liberal a system were adopted with regard to reser- 
vations, 


There would undoubtedly be a tendency to increase the number of 
reservations and to extend their scope. At the present time, States, 


31 Ibid., 266th meeting, pars. 11-15. 52 Ibid., 270th meeting, par. 49, 
33 Ibid., 267th meeting, par. 29. 34 [bid., 274th meeting, par. 22. 


LEGAL NOTES 491 


realizing that they had not an unlimited right to make reservations, 
acted with a moderation which would perhaps disappear if that right 
was given to them." 


2. Arguments against the Practice 


A number of other delegations expressed criticism of the practice sug- 
gested by the International Law Commission.*® It was maintained, for 
instance, by the representative of the United States that the adoption of 
that practice would unjustifiably and arbitrarily limit the treaty-making 
power of sovereign states.” The representative of Bolivia contended that 
a state’s right to make reservations was inherent in its sovereignty.** 

It was further argued, by the representative of Ecuador, that by ob- 
jecting to a reservation accepted by’all the others, a party to a multilateral 
convention would in effect be exercising a veto. The representative of 
the United States similarly declared that no state should have the right to 
veto acceptance of a reservation accepted by every other party to a con-. 
vention or to prevent the reserving state from acceding to the convention.* ` 

Another argument against the recommendation of the International Law 
Commission, also advanced by the representative of the United States, 
was that the requirement of unanimous consent to a reservation would 
discourage the signing and ratification of multilateral conventions. A 
treaty widely accepted, although not absolutely uniform in its application 
to all parties, might be greatly preferable to a treaty, theoretically uniform 
in its application, which was only effective as between relatively few states. 
“The progressive development of international law through multilateral 
treaties would not be advanced by insistence on unanimous assent to res- 


35 Ibid., 267th meeting, pars. 16, 19. 

36 These included the following: Argentina, ibid., 267th meeting, par. 42; Belgium, 
ibid., 272nd meeting, par. 18; Bolivia, ibid., 269th meeting, pars. 8-9; Czechoslovakia, 
ibid, 274th meeting, pars. 4, 14; Dominican Republic, ibid., 265th meeting, par. 19; 
Ecuador, ibid., 264th meeting, par. 19; Egypt, ibid., 271st meeting, par. 16; Iran, ibid., 
271st meeting, par. 36; Israel, ibid., 266th meeting, par. 22; Lebanon, ibid., 264th 
meeting, pars. 34-35; Mexico, idid., 270th meeting, pars, 8-10, 12-13; The Netherlands, 
ibid., 271st meeting, pars. 6-7; Uruguay, tbid., 268th meeting, pars. 30-32; U. S. A, 
ibid., 264th meeting, pars. 24-25, 28-32; 270th meeting, par. 33, the latter statement, 
by Mr. Maktos, sums up what he called the disadvantages of the unanimity rule: U.8.8.R., 
ibid., 269th meeting, pars. 21-26, 30, 35; Venezuela, ibid., 265th meeting, pars. 4, 6. 

37 Ibid., 264th meeting, par. 28. 

38 Ibid., 269th meeting, par. 8. For other remarks upholding the sovereignty of the 
reserving state, see also statements of representatives of Czechoslovakia, ibid., 274th 
meeting, par. 14; Ecuador, ibid., 264th meeting, par. 17; Syria, ibid., 270th meeting, 
par. 29; Uruguay, ibid., 268th meeting, par. 30; U.S.S.R., ibid., 269th meeting, pars. 
19, 26-27; Venezuela, ibid., 265th meeting, par. 2 

39 Ibid., 264th meeting, par. 17. i 

40 Ibid., par. 24. Other representatives also relied on the argument of the veto: 
Bolivia, ibid., 269th meeting, par. 8; Venezuela, ibid., 265th meeting, par. 4. 
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ervations.’’*1 The principle of universality was, according to the repre- 
sentative of Venezuela, fundamental to international co-operation.” 

The mode of negotiation of multilateral conventions was also referred to 
as militating against the recommendation of the International Law Com- 
mission. The United States representative cited a passage of the advisory 
opinion of the Court to the effect that the adoption of multilateral conven- 
tions by majority vote in international conferences might make it necessary 
for certain states to make reservations.*? The classic system of denying. a 
state the right to participate in a multilateral convention merely because 
one party to the convention objected to a reservation formulated by that 
state, according to the representative of Venezuela, ‘‘was a challenge to the 
right of minorities.’’ 4 

The need for allowing reservations was urged also on constitutional 
grounds.. The United States representative alluded to the form of govern- 
ment of his country, ‘‘in which the executive and the legislature were 
separate and independent,’’ and contended that ‘‘ political factors and diff- 
culties involved in treaty-making could not be dispelled by any simple rule 
of law.” + i 

The principle of integrity of a multilateral convention, upheld by the 
International Law Commission, was criticized by several representatives. 
The representative of the Soviet Union, relying on the advisory opinion of 
the Court, maintained that it had not apparently become a rule of interna- 
tional law. The Court had said that there had been too few examples in 
practice to warrant the formulation of such a rule. On the contrary, he 
gave a number of instances where the League of Nations system regarding 
reservations had not been applied, ‘‘such as the 1912 International 
Radiotelegraph Convention, the 1925 Convention on the use of poison gas 
in warfare,’’ etc. ‘‘Sixty reservations had been made to The Hague Con- 
vention of 1907 and the Netherlands Government, as depositary, had ac- 
cepted all the ratifications qualified by reservations.” ‘‘The International 
Law Commission had refrained from mentioning all those conventions 
which supported a practice which it preferred to ignore.’’ 4° 

Some of the foregoing arguments against the recommendation of the 
International Law Commission were refuted in the Sixth ‘Committee. 
For instance, the representative of Yugoslavia maintained that the sov- 
ereignty of the objecting state, in addition to that of the reserving state, 
should also be respected. ‘‘The sovereignty of a State should in no case 
mean denial of the sovereignty of another State.’’? It was also contended 
that ‘‘the sovereign rights of the minority were sufficiently protected by the 
fact that a State was not obliged-to accept the text adopted by the vote of 

41 Ibid., 264th meeting, pars. 29, 30, 32. 42 Ibid., 265th meeting, par. 3. 


43 Ibid., 264th meeting, par. 31. 44 [bid., 265th meeting, par. 4. 
45 Ibid., 264th ‘meeting, pars. 31-32. 46 [bid., 269th meeting, pars. 24-25. 
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the majority.’’47 As regards the argument of the ‘‘veto,’’ the repre- 
sentative of France observed that the position of the veto in the Security 
Council was the reverse of that with respect to reservations to multilateral 
conventions. In the Security Council, a permanent member could veto 


a decision and prevent the Council from egreeing to take action, while 


an objection to a reservation did not frustrate agreement, but prevented 
an agreement from being impaired.** Referring to the argument based 
on constitutional grounds, the representative of France declared that it 
would not be wise to establish rules relating to international conventions 
on the basis of the difficulties of any particular constitutional system.*® 


3. Decision of the Sixth Committee 


The Delegation of the United Kingdom, which was in favor of the practice 
suggested by the International Law Commission, proposed, in the form of 
an amendment to the draft resolution submitted by the United States,” 
that the General Assembly 


Requests the beet ... (b) in relation to reserva- 
tions to any other multilateral convenzion [than the Convention on 
Genocide] of which he is the depositary, and subject to the terms, of 


any provisions of such Convention regulating the question of reserva-. 


tions, to act in accordance with the procadures set out in paragraph 34 
of the Report of the Commission." 


When put to the vote in the Sixth Committee, this amendment was re- 
jected. by 11 in favor, 29 against, with 8 abstentions.5? Thus the practice 
recommended by the International Law Commission failed of adoption by 
the Sixth Committee. 


©. THE PAN AMERICAN PRACTICE 


Various representatives of the American States ** urged in the Sixth 
Committee the adoption by the United Nations of the practice of the Or- 


47 Ibid., 273rd meeting, pars. 34, 36. 48 Ibid., 266th meeting, par. 7. 

49 Ibid., par. 9. 50 U.N. Doe, ce ra 

51 U.N. Doc. A/C.6/L.190, point 4. 

52 General Assembly, 6th Sess., Official Records, 6th Committee, 277 th meeting, par. 33. 

53 The representatives who alluded to the advantages of the ‘Pan American practice 
included those of the following states: Argentina, ibid., 267th meeting, par. 45; Bolivia, 
ibid., 269th meeting, par. 16; Colombia, ibid., 270th meeting, pars. 55-62; Cuba, 
ibid., 268th meeting, pars. 44, 46, 48; Dominican Eepublic, ibid., 265th meeting, pars. 
16-19; Ecuador, ibid., 264th meeting, par. 17; El Salvador, ibid., 266th meeting, 
par. 41; Guatemala, tbid., 274th meeting, par. 17. The representative of Belgium said 
that ‘‘the Pan-American system or some variant thereof might be better than the system 
proposed by the International Law Commission,’’ see ibid., 272nd meeting, par. 18; the 
records, however, do not show that he urged its adoption by the U. N. The representative 
of Egypt said he would support the amendment of eight Latin American . States 
(A/C0.6/L.191) which introduced the Pan American cystem, see ibid., 271st meeting, par. 
17; the records, however, do not show that he referr2d to any advantage of that system. 
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ganization of American States, often referred to as the Pan American sys- 
tem, regarding reservations to multilateral cor:ventions. Under this sys- 
tem, where a state ratifies a treaty with reservations which have not been 
accepted (by all the signatory states) : 


1. The treaty shall be in force, in the form in which it was signed, 
as between those countries which ratify it without reservations, in the 
terms in which it was originally drafted and signed. 

2. It shall be in force as between the governments which ratify it 
with reservations and the signatory States which accept the reserva- 
tions in the form in which the treaty may be modified by said reserva- 
tions. 

3. It shall not be in force between a government which may have 
ratified with reservations and another which may have already ratified, 
and which does not accept such reservations.** 


1. Arguments in Favor of the Practice 


According to the representative of El Salvador, the Pan American system ` 


gave preference neither to the majority nor to the States making res- 
ervations, but preserved the legal equality of States. . . . States were 
left quite free to exercise their sovereignty by specifying which pro- 
visions were essential to a convention and whieh ` were accessory and 
consequently liable to reservations.*® 


As the system allowed a reserving state to become party to a multilateral 
convention despite objections to its reservation, the representative of 
Ecuador observed that it obviated the possibility of a veto and provided 
the best protection for the minority.*® It had ‘‘the great advantage of 
flexibility,’’ according to the representative of Venezuela.’ 

The representative of Argentina pointed out that the practice of the 
Organization of American States ‘‘did not sacrifice the principle of in- 
tegrity to that of universality, but made an attempt to reconcile those two 
principles.” It was, furthermore, ‘‘the one most in keeping with inter- 
national reality.’’** The representative of the United States, who had 
not advocated the adoption of the Pan American system, said that it had 


54 These three rules were laid down in a resolution adopted on May 4, 1932, by the 
Governing Board of the Pan American Union. For a cescription of the Pan American 
practice, see Written Statement of the Pan American Union, submitted to the Inter- 
national Court of Justice in the case of Reservations to the Convention on Genocide, 
I.C.J. Document Dist. 51/10, pp. 11-16. See also Report of the International Law 
Commission, U. N. Doc. A/1858, par. 21. The Commission’s criticisms of this practice 
may be found in par. 22 of its report. 

55 General Assembly, 6th Sess., Official Records, 6th Committee, 268th meeting, par. 2. 

56 Ibid., 264th meeting, par. 17. . 

57 Ibid., 265th meeting, par. 5. The representative of Belgium, who did not urge the 
adoption of the system, also alluded to its flexibility and thought it was therefore better 
than the system proposed by the International Law Ccmmission, tbid., 272nd meeting, 
par. 18, 58 Ibid., 267th meeting, par. 45. 
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the advantage, among others, of encouragirg ‘‘wider acceptance of a treaty, 
and prevented conventions from remaining unratified documents.’’ 5° 

The representative of El Salvador claimed that the system ‘‘had been 
tried and proved workable.’’®° Contrary to the assertion of the Interna- 
tional Law Commission that the Pan American practice, which was suited 
to the needs of the American States, was not suitable for application to 
multilateral conventions in general, the representative of the Dominican 
Republic declared that it could be applie€ even better in a worldwide or- 
ganization such as the United Nations. Indeed, ‘‘the system was what it 
was, not because the group [of American States] was unified, but the group 
was unified because of the system,” contended the representative of 
Colombia.®? , 


2. Arguments against the Practice 


A number of representatives in the Sixth Committee, without contesting 
the right of the Organization of American States to follow its own practice, 
were opposed to the application of that system to multilateral conventions 
of which the Secretary General of the United Nations is the depositary.® 
The representative of France emphasized the diversity. of the Members of 
the United Nations,“* while the representative of Brazil pointed out that 
‘‘the atmosphere of relations between American countries was very differ- 
ent from that of the United Nations.” Furthermore, the latter main- 
tained that the practice of the American-States in respect of reservations 
was far from being uniform and had not encouraged ratifications.® The. 
representative of China said that it was too early to decide whether the 
system was good for general application.* 

The intrinsic weaknesses of the Pan American system were described in 
detail by the representative of Chile, in the light of the experience of the 
American States. He denied the existence of ‘‘an inter-American doc- 
. trine’’ regarding reservations, pointing out that four of the five American 
members of the International Law Commission had opposed the application 
of the Pan American system to multilateral conventions in general, and 
that Judge Alvarez of the International Court of Justice obviously did not 
believe that there was such a doctrine. It was stated that the abuse of 


59 Ibid., 270th meeting, par. 34. 60 Ibid., 268th meeting, par. 4. 

61 Ibid., 265th meeting, par. 17. 62 Ibid., 270th meeting, par. 56. 

63 Among these were the representatives of Australia, ibid., 268th meeting, par. 38; 
. Brazil, ibid., 267th meeting, par. 3; Canada, ibid, 270th meeting, par. 23; Chile, ibid., 
270th meeting, pars. 41-48; China, tbid., 266th meeting, par. 31; France, ibid.,. 266th 
meeting, par. 11; U. K., ibid., 267th meeting, par. 25; U.S.S.R., ibid., 269th meeting, par. 
29, 276th meeting, par. 56; Yugoslavia, ibid., 273rd meeting, par. 29. The representative- 
of Peru discussed the merits and demerits of the Pan American system and concluded 
that it was ‘‘not ideal,’’ ibid., 268th meeting, pars. 11-14. 

64 Ibid., 266th meeting, par. 11. 85 Ibid., 267th meeting, pars. 4-5. 

66 Ibid., 266th meeting, per. 31. 
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reservations to multilateral treaties within the Pan American system of 
states had ‘‘in fact led to something like chaos.” An example was the 
General Treaty of Inter-American Arbitration, signed at Washington 
in 1929. Thirteen of the twenty countries which had signed it had formu- 
- lated reservations of considerable moment designed to restrict the scope 
of the disputes subject to the general arbitration agreed on therein. 


Finally, the treaty in its original form had been in force among only 
six countries; but there was such a jungle of bilateral relationships 

- among countries which, had signed without reservations and those 
which had signed with reservations, and among the latter themselves, 
that the most distinguished jurist could hardly find his way among ` 
them. The opportunity to achieve a multilateral treaty on a subject 
so important as arbitration had thus been lost. 


The Pan American system of reservations was ‘‘no panacea’’ and gave rise 
to difficulties and problems, according to the representative of Chile: 


For example, the Bustamante Code of Private International Law had 
numerous reservations made by eight countries, including Chile, and 
affecting seventy of its articles. The Chilean reservations required a 

` very full knowledge of domestic Chilean legislation if another State 
wished to invoke it with regard to his country... . 


The representative of Chile did not think that the Pan American system 
of reservations made it easier for states to ratify conventions. He cited 
eleven conventions concluded within the past twenty-eight years which, 
despite the system of reservations, had not been ratified by more than a 
fraction of the number of states required for entry into force. On the 
other hand, the Anti-War Treaty of Non-Aggression and Conciliation 
of 1933 had been unexpectedly widely accepted. This treaty contained 
a clause which prevented contracting parties and states acceding to it from: 
formulating other limitations at the time of signature, ratification or acces- 
sion than the four contained in its text. Despite the restriction in the 
matter of reservations, that treaty had been ratified by twenty-one American 
countries. He concluded that: i 


A properly prepared treaty precluded the need for reservations, as was 
the case with treaties concluded under United Nations auspices, which 
had been carefully and thoughtfully drafted.® 


The representative of the United Kingdom asserted that, even in America, 
doubts were beginning to be felt in some quarters as to the value of the 
Pan American system of reservations. He quoted the following passage 
from the Annual Report of the Director General of the Organization of 
. American States for the financial year ending June 30, 1950: 


The absence of a definite criterion as to the effect of reservations made 
at the time of signature, adherence or ratification, has given rise to 


67 Ibid., 270th meeting, pars. 41-48. 
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various interpretations so different from one another in some cases— 
as in that of the Economic Agreement of Bogota—that they have made 
the instrument impracticable, because no State considers it wise to 
ratify a multilateral agreement whose application varies with each 
country as a result of numerous reservations. 


The representative of the Soviet Union objected to the Pan American 
system for yet another reason. According to the decision of the Governing 
Board of the Pan American Union of May 4, 1932, a multilateral treaty was 

- not deemed to be in force between a state ratifying subject to a reservation 
and other states which, having previously ratified without reservation, ob- 
jected to the reservation. His delegation could not accept that view, 
‘‘which was inconsistent with international law.’’ © 


3. Decision of the Sixth Committee 


The Sixth Committee had before it a proposal jointly submitted by eight 
Latin American countries (Argentina, Bolivia, Colombia, Cuba, Dominican 
Republic, Ecuador, El Salvador, and Honduras) in the form of an amend- 
ment to the draft resolution submitted by ihe United States.” The purport 
of this amendment was to have the General Assembly- decide to adopt 
. certain rules governing the procedure applicable to, and the legal effect of, 
reservations to multilateral conventions which do not contain express pro- 
visions concerning reservations and for waich the Secretary General of the 
United Nations acted as depositary. These rules incorporated all the rules 
of the Pan American system of reservations, with only minor variations in 
wording. ; 

The Latin American proposal was, however, subsequently withdrawn 
when its sponsors agreed to accept an addition to the amendment offered 
by six Arab delegations (Egypt, Iraq, Lebanon, Saudi Arabia, Syria, 
Yemen) and Afghanistan to the United States draft resolution. This 
addition was to the effect that the decision of any one state (which objects 
to a reservation) would not be sufficient to prevent the participation in the 
convention of a state whose reservations had been accepted (by some other 
states). The addition was accepted by the United States Delegation.” 
When put to the vote, it was rejected by 18 in favor, 24 against, with 7 
abstentions.” Thus the Pan American system of reservations failed of 
adoption by the Sixth Committee. 


68 [bid., 267th meeting, par. 25. 69 Thid., 269th meeting, par. 29. 

t10 U.N. Doc. A/C.6/L.191. The U. S. draft resolution is contained in A/C.6/L.188. 

71 General Assembly, 6th Sess., Official Reeord3, 6th Committee, 275th meeting, pars. 
1-3. The Arab amendment is contained in Doz. A/C.6/L.200. The addition became 
the last part of subpar. 2(b) of the U. S. revised draft resolution, A/C.6/1:.188/Reyv. 1, on 
which the vote was taken. 

72 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 75. 
The vote was by roll call with the following results: In favor: Argentina, Belgium, 
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D. THE SUGGESTION FOR A MAJORITY RULE 


Because of the divergence of views prevailing in the Sixth Committee 
between the two opposing schools of thought represented by the report of 
the International Law Commission and by the Pan American system, some 
delegations showed an inclination to seek a middle course. The notion was 
first broached by the representative of the United Kingdom quite early 
during the consideration of the question of reservations. He ‘‘suggested a 
system in which reservations would have to be accepted by a majority of 
two-thirds or three-quarters of the parties,’’ declaring, however, that he had 
no formal proposal to make in that connection." This suggestion was en- 
dorsed by several of the representatives, including those of Australia, 
Canada, Chile, Indonesia, Iran, and The Netherlands." On the other hand, 
the representatives of Belgium, Egypt, and the United States were opposed 
to the proposed rule." 

The Delegation of Indonesia proposed, in its draft resolution covering the 
whole subject: of reservations, that; in respect of conventions, particularly - 
those of a general humanitarian and social character drafted and concluded 
within the scope of the United Nations, the practice suggested by the Inter- 
national Law Commission should be adopted, with modifications in rules 
(4) and (5) (b) in paragraph 34 of the Commission’s report, so that the 
objection of a majority of states in the categories described therein, instead 
of the objection of a single state, would be necessary to prevent a reserving 
state from becoming a party.”* This Indonesian draft resolution was, how- 
ever, subsequently withdrawn,” and the suggestion for a majority rule 
relating to reservations was not further pursued. 


E. THE THESIS OF THE SOVIET DELEGATION 


There was yet another school of thought in the Sixth Committee, of which 
the representative of the Soviet Union was the chief exponent. The Soviet 
representative maintained that ‘‘reservations were a manifestation of na- 
tional sovereignty and that in the exercise of that sovereignty, a state did 





Colombia, Cuba, Dominican Republic, Heuador, Egypt, Guatemala, Haiti, Lebanon, 
Liberia, Mexico, Nicaragua, Saudi Arabia, Syria, Uruguay, Venezuela, Yemen. 
Against; Australia, Brazil, Byelorussian S.S.R., Canada, Chile, China, Czechoslovakia, 
Denmark, Ethiopia, France, India, Indonesia, Iran, Iraq, Israel, The Netherlands, New 
Zealand, Norway, Poland, Sweden, Ukrainian S.S.R., U.S.S.R., U. K., Yugoslavia. 4b- 
stentions: Afghanistan, Greece, Pakistan, Panama, "Parti, Philippines, U. S. A. 

73 Ibid., 267th meeting, par. 24, 

74 Australia, ibid., 268th meeting, par. 35; Canada, ibid., 270th meeting, par. 28; 
Chile, ibid., par. 52; Indonesia, ibid., 271st meeting, par. 26; Iran, ibid., par. 35; The 
Netherlands, ibid., par. 7. 

75 Belgium, ibid., 272nd meeting, par. 31; Egypt, ibid., 271st meeting, par. 17; U.S.A., 
ibid., pars. 43-44. 76 U.N. Doe. A/C.6/L.196. 

77 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 2. 
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not violate any rule of law.’’ According to him, where a state signs or 
ratifies a convention with reservations, ‘‘the convention was in force be- 
tween the reserving State and the other contracting States, except for the 
provisions affected by the reservations.’’ 

The Soviet representative expressed approval of the practice of the Amer- 
ican States under the 1928 Havana Convention, which was similar to what 
he himself advocated. ‘‘That system, which supported the inalienable 
right of every sovereign State to make reservations to a multilateral con- 
vention, was the only admissible one.’’? He pointed out that, ‘‘by a deci- 
sion of its Governing Board of 4 May 1932, the Pan-American Union had 
unfortunately departed from the principle of international law underlying 
Article 6 of the Havana Convention,” and declared that his delegation could 
not accept that decision.7® 

The representative of Czechoslovakia shared the view of the Soviet repre- 
sentative.”® The representative of Belgium took exception to the Soviet 
thesis. He pointed out that this 


extremist theory conflicted with the statements made in a recent Soviet 
text book published by the Institute o2 Law of the Academy of Sciences 
of the U.S.S.R. favoring unanimous consent. Other expressions of the 
same Academy also gave support to tkat view.®° 


F. THE INSERTION IN CONVENTIONS OF PROVISIONS RELATING TO RESERVATIONS 


The International Law Commission, in paragraph 33 of its report, urged 
the insertion in multilateral conventions >f provisions relating to the ad- 
missibility or non-admissibility of reservations and to the effect to be at- 
tributed to them. The Commission conceived of this as the best means of 
averting difficulties which were apt to aris2 only in connection with conven- 
tions containing no provisions regarding reservations.* In the Sixth Com- 
mittee, this suggestion of the Commission met with general approval. 
Various representatives spoke in favor of it,®? and virtually all the main 
proposals submitted to the Committee on the general question of reserva- 
tions contained a clause embodying in substance the suggestion of the Com- 
mission.** Only the representatives of the Soviet Union and Czechoslovakia 


78 Ibid., 269th meeting, pars. 19, 26-27, 29, 35. 

79 Ibid., 274th meeting, par. 8. 80 Ibid., 272nd meeting, par. 22. 

81 See par. 27 of the report of the Commission 

82 These included the representatives of Belgium, General Assembly, 6th Sess., Official 
Records, 6th Committee, 272nd meeting, par. 33; Bolivia, ibid., 269th meeting, par. 16; 
Canada, ibid., 270th meeting, par. 21; Cuba, ibid., 268th meeting, par. 45; Ecuador, 
ibid., 264th meeting, par. 20; Indonesia, ibid., 271st meeting, par. 26; Iraq, ibid., 268th 
meeting, par. 19; Israel, ibid., 266th meeting, par. 22; Lebanon, ibid., 264th meeting, 
par. 36; The Netherlands, ibid., 271st meeting, par. 5; .U. S. A., ibid., 264th meeting, 
par. 26; Yugoslavia, ibid., 273rd meeting, par. 43. 

83 These included the following draft resolutions: U. S. A., U.N. Doe. A/C.6/L.188; 
Sweden, A/C.6/L.192; Israel, A/C.6/L.194; Indonesia, A/C.6/L.196; Denmark, India, 
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expressed OEE s The latter contended that, as it was the practice 
to adopt conventions by a majority vote rather than by unanimous agree- 
ment, that proposal would only reinforce the rights of the majority to the 
serious detriment of the minority. He observed that the insertion of a 
reservation clause would be an ideal solution, provided that the clause 
itself was adopted unanimously. 

The Sixth Committee eventually adopted, by 24 votes to 15, with 7 ab- 
stentions, an amendment submitted by the United Kingdom Delegation ® 
providing that the General Assembly 


Recommends that organs of the United Nations, Specialized Agencies 
and States should, in the course of preparing multilateral conventions, 
consider the insertion therein of provisions relating to the admissibility 
or non-admissibility of reservations and to the effect to be attributed 
to them. 


This amendment became operative paragraph 1 of the resolution finally 
adopted by the Sixth Committee. 


Q. THE ROLE OF THE DEPOSITARY 


As will be seen from the preceding account, the Sixth Committee had 
failed to agree upon any particular system for general application to reserva-. 
tions to multilateral conventions: the criterion advocated in the advisory 
opinion of the International Court of Justice, the practice recommended by 
the International Law Commission and the practice of the Organization of 
American States all failed of adoption. Thus, the Committee did not es- 
tablish any general rule of law on the subject of reservations, either in 
relation to existing’ or future multilateral conventions. 

Because of the divergence of views prevailing in the Committee, some. 
delegations urged that the question of reservations should be referred back 
to the International Law Commission for further examination when it 
prepared its codification of the law of treaties, and that the General As- 
sembly should give further consideration to the report of the International 
Law Commission on reservations to multilateral conventions when the Com- 
mission’s report on the law of treaties was submitted to the General As- 
sembly. The delegations of Denmark, India, Iran, Israel, Mexico, The 
Netherlands, Peru and Sweden submitted a joint draft resolution to this 
effect. The draft resolution also invited the Secretary General, pending 








Iran, Israel, Mexico, The Netherlands, Peru, Sweden, A/C.6/L.198; U.K. amendment to | 
U. S. draft resolution, A/C.6/L.190; U. S. revised draft resolution, A/C.6/L.188/Rev. 1. 
Also amendments to U. S. revised draft resolution: Argentina, Belgium, Egypt, 
A/C.6/L.202; Iran, A/C.6/L.203. 

84 General "Assembly, 6th Sess., Official Records, 6th Committee, 269th meeting, par. 37, 
and 274th meeting, par. 12, respectively. 

85 U.N. Doe. A/C.6/L, 190, point 3. For proceedings, see General Assembly, ath Sess., 
Official" Records, 6th Committee, 277th meeting, pars. 28-33. 


LEGAL NOTES 501 
further action by. the General Assembly, to follow his prior practice, ‘‘all 
without prejudice to the legal effect cf objections to reservations to conven- 
tions.” 8€ It, however, was never put to ths vote, as the Committee refused 
to give it priority *® and adopted the United States revised draft resolution, 
as amended, as will be seen below. 

With regard to the rôle of the depositary in EE with the deposit of 
reservations or objections, divergent trends of thought were discernible in 
the debates in the Sixth Committee. Certain delegations, including those 
of the United Kingdom and France, were, as related above, in favor of the 
practice recommended by the International Law Commission which, besides 
certain substantive rules, also included a procedure for the receipt and 
notification of reservations and acceptances or objections to them.*® Other 
delegations, however, conceived the functions of the Secretary General of 
the United Nations as depositary of multilateral conventions to be purely 
administrative. The Delegation of the Uniied States, in its draft resolution 
submitted at the outset of the debate on the question of reservations, pro- 
posed that the General Assembly authorize she Secretary General to provide 
administrative services in connection with the deposit of documents relating 
to ratifications, accessions or reservations, and objections to reservations to 
treaties and conventions ‘‘without passing upon the legal effect of such- 
documents.” -When the Secretary General was in doubt as to the legal 
effect of such documents, the representative of the United States explained, 
he should seek the advice of the General Assembly or, through the General 
Assembly, of the International Court of Justice.*® - 

The representative of France expressed dbjection to this proposal of the 
United States, saying that if it were adcpted, ‘‘the Secretary-General’s 
functions as the depositary of internationa_ conventions would be curtailed 
and he would simply act as a post office.’’ While it was not recommended 
` that the Secretary General should have unduly wide powers, it was felt 
that ‘‘it would be unfortunate to take such backward steps:’’ The United 
States proposal was subsequently revised when the United States Delega- 
tion accepted a joint amendment proposed by pogo Egypt, Iraq, 
Lebanon, Saudi Arabia, Syria, and Yemen.** 


86 U.N. Doc. A/C.6/L.198. In favor of this proposal, the Delegation of Sweden 
withdrew its draft resolution, U.N. Doe. A/C.6/1.1£2, which would postpone action by the 
General Assembly. 

87 General Assembly, 6th Sess., Official Records, 6th Committee, 274th meeting, pars. 
38-48. _ 88 See par. 34 of the report of the Commission. 

89 U.N. Doe. A/C.6/L.188, par. 4. For remarks of U. S. representative, see General 
Assembly, 6th Sess., Official Records, 6th Committee, 264th meeting, par. 33. 

90 General Assembly, 6th Sess., Official Records, Eth Committee, 266th meeting, par. 10. 

91 The joint amendment was contaitied in U.N. Doe. A/C.6/L.200, point 3. To this 
. amendment was added a verbal amendment, reporied in the records of the 275th meet- 
ing, par. 1. The resulting text became par. 2 in the U. S. revised ‘draft resolution, U.N. 
Doc. A/C.6/L.188/Rev.1. 
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The delegations of Argentina, Belgium and Egypt jointly submitted an 
amendment to the United States revised draft resolution. The main feature 
of this amendment lay in restricting the application of the procedure 
therein proposed only to ‘‘future conventions concluded under the auspices 
of the United Nations of which he [the Secretary General] is the de- 
positary.’’ As maintained by the representative of Belgium, no new system 
which might be adopted by the Generel Assembly could be applied retro- 
actively to existing conventions withcut the consent of the contracting 
parties to those conventions. Such new system could only apply to future 
conventions.*” 

The joint amendment was eventually adopted in part and became opera- 
tive paragraph 3(b) of the draft resolution finally approved by the Sixth 
Committee. This subparagraph provided that the General Assembly re- 
- quests the Secretary General: 


(b) in respect of future conventions concluded under the auspices 
-of the United Nations of which he is the depositary : 

(i) to continue to act as depositary in connexion with the deposit 
of documents containing reservations or objections, without 
passing upon the legal effect of such documents, and 

(ii) to communicate the text of such documents relating to reserva- 
tions or objections to all States concerned, leaving it to each 
State to draw the legal consequences from such communica- 
‘tions. as 


Upon the adoption of the foregoing subparagraph, the Sixth Committee 
completed a draft resolution which it adopted, by 23 votes to 18, with 7 
abstentions, and recommended to the General Assembly for final approval.** 

It may be of interest to refer to a discussion in the Sixth Committee im- 
mediately preceding the vote in order to seek some clarification of the im- 
plications of the above-quoted passage of the draft resolution of the Sixth 
Committee. The representative of the United Kingdom, apparently with 


92 General Assembly, 6th Sess., Official Records, 6th Committee, 272nd meeting, par. 19. 
The amendment was U.N, Doe. A/C.6/L.202, point 2. 

93 General Assembly, 6th Sess., Officidl Records, 6th Committee, 277th meeting, par. 74. 
The result of the votes is as follows: The introductory phrase ‘‘in respect of future 
conventions,’’ etc. was adopted as a whole by 33 votes to none, with 17 abstentions, 
Subparagraph (i) was adopted by 30 votes to 16, with 2 abstentions. Subparagraph (ii) 
was adopted by 28 votes to 17, with 3 abstentions. The result of the vote, which was by 
roll call, on the U. S. revised draft resolution as a whole and as amended was as follows: 
In favor: Afghanistan, Belgium, Byelorussian S.S.R., Cuba, Czechoslovakia, Dominican 
Republic, Ecuador, Egypt, Greece, Haiti, Iraq, Lebanon, Mexico, Nicaragua, Poland, 
Saudi Arabia, Syria, Ukrainian S.S.R., U.S.S.R., U. S. A., Uruguay, Venezuela, Yemen. 
Against: Australia, Brazil, Canada, Chile, China, Denmark, Ethiopia, France, India, 
Indonesia, Israel, The Netherlands, New Zealand, Norway, Peru, Sweden, U. K., Yugo- 
slavia. Abstentions: Argentina, Colombia, Guatemala, Iran, Liberia, Pakistan, Philip- 
pines. Ibid., pars. 98-94. 
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the case of the Convention on Genocide in mind, said that if a convention 
laid down that, on receipt of a certain number of ratifications or accessions, 
the Secretary General should issue to the states concerned a procès-verbal 
giving the date on which it should come into force, the Secretary General 
must know whether he had received the appropriate: number of valid 
ratifications or accessions. He queried whether the joint amendment of 
Argentina, Belgium and Egypt meant that so long as one or more states had 
failed to object to a reservation, the ratification to which the reservation was 
attached was to be regarded as valid for the purpose of bringing the con- 
vention into force.: The representative of Belgium replied that in such a 
ease the convention would come into force as between the reserving state and 
the states which had not taken objection to the reservation, and not as be- 
tween the reserving state and the objecting states. 

The representative of France inquired whether all ratifications accom- 
panied by reservations which had been. objected to were to be regarded as 
valid for the purpose of the entry into force-of a convention. Without 
giving a direct answer, the representative of Belgium merely said that the 
fundamental idea underlying the United States revised draft resolution of 
which his joint amendment formed part, was that the Secretary General, as 
depositary, should not draw legal conclusions that would be binding upon - 
states.°* 


H. ADOPTION OF RESOLUTION BY THE GENERAL ASSEMBLY 


- The draft resolution. recommended by the Sixth Committee ° was con- 
sidered by the General Assembly at its 360th plenary meeting on January 
12, 1952. The Delegation of The Netherlands submitted an amendment,** 
the main purport of which was to refer the question of reservations to 
multilateral conventions to the International Law Commission for further 
examination. This amendment, however, was rejected and the draft resolu- 
tion recommended by the Sixth Committee was adopted as a whole by 32 
votes.to 17, with 5 abstentions.®” 


94 Ibid., 277th meeting, pars. 11-23. i 

25 U.N. Doc. A/C.6/L.205, also Doc. A/2047. 96 U.N. Doe. A/2055. 

97 For discussion in plenary meeting, see General Assembly, 6th Sess., Official Records, 
360th plenary meeting, pars. 132-346. The resolution, as adopted, became resolution 
598(VI), General Assembly, 6th Sess., Official Records, Supp. No. 20 (A/2119), p. 84; 
this JOURNAL, Supp., Vol. 46 (1952), p. 66. For an appraisal of this resolution, see 
editorial comment by Fenwick, ‘‘When is a Treaty not. a Treaty?’’, this JOURNAL, Vol. 
46 (1952), pp. 296-298. 


EDITORIAL COMMENT . ; 


THE UNITED NATIONS AND THE RULE OF LAW 


There is no doubt that we are in the present epoch living in a climate of 
so-called ‘‘realism’’; power, not international law, prevails in the thinking 
of many, whether laymen, scholars or representatives of governments.’ 
True, even in normal times, there are many factors which explain why rules 
of international law may be twisted for political purposes: the uncertainty 
of the rules of general international law, a customary law; the different 
interpretations held not only by different scholars or schools, but also by 
- different states; the fact that international law, to a great extent, by the 
very nature of the relations regulated, is a highly pclitical law; the cir- 
cumstance that this law is a primitive law which has no courts with com- 
pulsory jurisdiction to settle conflicts peacefully, authoritatively and with 
legally binding force. It is nothing unusual, even in normal times, to see 
one and the same state interpreting the same norm of international law in 
a different way under different situations, according to its political interest. 
It is an ancient observation that powerful states, when they are belligerents, 
impose upon the neutrals the breaking off of trade relations with their 
enemy, whereas the same powerful states, when they are neutrals in a war 
between minor Powers, insist in the strictest way on the rule of international 
law, according to which neutrals have,. apart from recognized exceptions, 
a right to trade with all the belligerents. But in normal times the states 
have, nevertlieless, respect for law. They recognize the place of miterna- 
tional law in international relations. 

Under the modern ‘‘realistic’’ conception, international law as such is 
denied ; it is held by the preachers of ‘‘national self-interest’’ that in inter- 
national relations ‘‘legal questions are largely irrelevant.’’ This attitude 
must lead to a lower and lower respect for the rule of law. This attitude 
is itself the outcome of the deep-seated crisis of our whole Western Christian 
culture which is now struggling for its very survival. Of that total crisis 
the crisis of international law is only one facet; and understandably so, 
because our international law is permeated with and based upon the values 
of the Western Christian culture, among which respect for the rule of law 
has held a very high place, at least since the times of Hesiod. 

It is also the different attitude toward international law which spells the 
difference between the two great attempts at internaticnal organization on 
a quasi-universal scale, between the League of Nations and the United Na- 
tions. The sponsors of the United Nations flattered themselves with a 


1 See this writer’s editorial comment: ‘‘The ine. of the Pendulum,’’ in this Jour- 
NAL, Vol. 44-(1950), pp. 185-140. 
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“realistic”? conception of their child. The strong emphasis which was 
placed upon international law in the League of Nations has been replaced 
by a subordinate réle given to international law in the United Nations. 
Both the Assembly of the League and the General Assembly of the United 
Nations had, or has, six main committees. It is, perhaps, symbolical that 
in the League the first committee dealt with constitutional and legal ques- 
tions and the last one with political problems, whereas in the United Nations, 
exactly to the contrary, the first committee handles security and political, 
and the last committee, legal questions. But even so, the Legal Committee 
plays no particular rôle. 

The danger inherent in a neglect of legal considerations has not gone 
unobserved. The British Attorney General, Sir Hartley Shawcross, said 
in his speech to the Sixth Committee ? on October 13, 1949: 


In the United Kingdom we have a great and traditional respect for the 
Rule of Law. .. . We deplore the fact that some States ... are un- 
willing to accord to international law its proper place in the inter- 
national community. 


It was also the British Delegation which took the initiative to put the 
problem of ‘‘consideraticn of the Assembly’s methods and procedures for 
dealing with legal and drafting questions’ on the agenda of the sixth 
session of the United Nations General Assembly, held in Paris. The Legal 
Committee dealt with the two British draft resolutions from November 21 
to December 4, 1951, and an interesting debate took place. An amended 
draft by The Netherlands* was adopted, recommending that the Assembly 
establish a special committee of fifteen members from fifteen countries ‘* to 
consider and study the question and report to the seventh session. This 
recommendation was adopted by the plenary session on December 20, 1951. 

The British Attorney General, in a highly interesting speech,’ developed 
the reasons and ideas which had inspired the British initiative. The 
reproaches which he had: to make-~all well illustrated by numerous concrete 
examples taken from the practice of the United Nations—were of different 
kinds. First of all, he attacked the misaHocation of items to the particular. 
committees. He especially condemned the practice by which items which 
clearly were of an entirely legal character were assigned to nonlegal com- 
mittees, never came to a legal committee : ‘‘such practice seems to be quite 
wrong in principle and must result in a complete distortion of the item and 
of the method of its consideration.’’ This reproach holds equally good for 
items which were not entirely legal, but had important legal aspects. Very 


2 Reprinted in The International Law Quarterly, Vol. III (1950), pp. 1-8. 

3 U.N. Doe, A/C.6/L. 187. 

4 Belgium, Canada, Chile, Czechoslovakia, Egypt, El Salvador, France, Indonesia, 
Iran, Israel, Sweden, Soviet Union, United Kingdom, United States and Venezuela. 

5 Extracts of his speech are reprinted in the International and Comparative Law 
Quarterly, Vol. I (1952), pp. 54-63. 
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rightly he complained that, as far as the Covenant on Human Rights is 
concerned, 


at no point throughout its consideration or the attempted drafting of 
the relevant clauses has the Sixth Committee, or any Legal Committee 
been consulted or invited to undertake the framing of any texts on 
human rights. 


He attacked the ignoring of the Legal Committee when it comes to recom- 
mendations that certain matters be referred to the International Law Com- 
mission or to requests to the International Court of Justice for advisory 
opinions. All that resulted often in faulty drafting, so that the Court had 
in a number of cases ‘‘to edit or interpret the question before it could 
answer it.” The ignoring of the Legal Committee and, in consequence, 
faulty drafting, shows itself in the ‘‘undue variety or ambiguity of the 
operative words of the Assembly’s resolutions.” Important drafting ques- 
tions arise with regard to the Assembly’s Rules of Procedure or amendments 
to them, with regard to staff and financial regulations, terms of reference, 
functions and powers of fact-finding commissions and similar organs, and 
with regard to the drafting of conventions and other instruments, 

Tt is clear that correct legal drafting is of the utmost importance, and 
we may recall Jenks’ pleading for an International Legislative Drafting 
Body. It goes without saying that legal clarity and precision, the outcome 
of technically good drafting, is of the highest importance also for purposes 
of interpretation. ‘ 

There is no doubt that interpretations of the United Nations Charter by 
the organs of the United Nations cannot always be defended from a legal 
point of view. The reason lies, first, in the extremely bad drafting of the 
Charter itself. There is, second, the inherent contradiction in the Charter 
itself, which, on the one hand, wants collective security, respect for the self- 
determination of peoples and respect for human rights and fundamental 
freedoms for all, and, on the other hand, is based on the sovereignty of the 
Members and on non-intervention in matters of domestic jurisdiction. It is 
not possible to eat one’s cake and have it. That is why a French inter- 
national lawyer * recently could ask whether the revolutionary ‘‘Purposes”’ 
of Article 1 or the very traditional ‘‘Principles’’ of Article 2 prevail, And 
he maintains that this antithesis allows the governments of the Great 
Powers to play on two tables; according to what their political interests 

. demand, they invoke in one case the ‘‘Purposes,’’ but, in another case, the 
‘*Principles’’ of the Charter. To all that there must be added the influence 
of the East-West split, which has not only paralyzed the Security Council, 
but has led to interpretations necessitated by the cold and hot wars, but 
not always in accordance with the Charter. The corresponding Committee 


6 J. L’Huillier, ‘‘Intervention et non-intervention dans la Charte des Nations Unies,’’ 
in Revue Hellénique de Droit International, Vol. IV (1951), pp. 253-260. 
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of the San Francisco Conference 7 recognized ihe inevitability of interpreta- 
tion of the Charter by the United Nations organs in the course of operations 
from day to day. In case two Member States are at variance concerning the 
correct interpretation of the Charter, it was said that they or the Assembly 
or the Security Council can ask the International Court of Justice for an 
advisory opinion. But in the prevailing pclitical atmosphere such a re- 
quest is more often not made than made. This San Francisco Committee 
further laid down that ‘‘it is to be understood, of course, that if an in- 
terpretation made by any organ is not generally acceptable, it will be 
without binding force. The suggested proczdure to embody the authentic 
interpretation in an amendment, is, because of the veto, also practically 
not available. 

The British Attorney General speaks of ‘‘a sense of disquiet at the 
attitude of the Assembly to legal questions.’? How, he asks, under such 
circumstances, can the rule of law prevail? And he warns: 


Where legal questions are dealt with in £ haphazard or ad hoe manner, 
sometimes ignored entirely or overlooked, sometimes deliberately 
brushed aside, there must be a dange? that the institution will be 
subordinated to considerations of expediency. Only upholding the 
Rule of Law fosters objectivity. 


Although in the Dumbarton Oaks Proposals international law was not 
even mentioned, there can hardly be any coubt that the creators of the 
United Nations Charter at San Francisco wanted to establish the United 
Nations on the basis of the rule of law. But, as Dr. Jacob Robinson, 
Delegate of Israel, stated® in the Paris debate of the Sixth Committee, 
‘the general development in the last five years has not gone in the direction 
of the supremacy of the legal over the politicel, but the other way around’’; 
and he characterized the present situation as the ‘‘politicization’”’ of the 
United Nations. We see many delegates ir the United Nations growing 
annoyed and impatient when legal consicerations are voiced. Also a 
handy word is not lacking: ‘‘legalism.’’ But ‘‘legalism’’ is merely a 
partisan word; correct legal considerations are ‘‘legalism’’ when he who 
objects to them does not like them from political motives. f 

One international lawyer, who for a long time has worried about the rule 
of law and the United Nations, is Professor C yde Eagleton. Once he asked: 
“Tg the United Nations a legal or a political organization?” And the As- 
sistant Secretary General of the United Nations for Legal Affairs, Ivan 
Kerno, answered : ‘‘It is both.” But as the question was not correctly put, 
the answer is ambiguous. For there can be no doubt that the United 
Nations is a political organization. ‘‘We fully recognize,” stated the 
British Attorney General, ‘‘that the United Nations and the General As- 
sembly are political institutions in which political considerations will always 


7 UNCIO Documents, Vol. 13, p. 700. 8 See ais statement of November 29, 1951, 
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predominate.’’ But it is a political organization based upon the rule of 
law and operating under a legal constitution, just as the United States 
Congress is a political body, but operating under the Constitution of the 
United States. i l 

The United Nations is a political institution; but its organs are bound . 
by the Charter. Dr. Robinson asked: ‘‘ Does the Rule of Law prevail, or 
is simply everything for which a majority can be found, ‘law’?’’ The 
correct answer has been given by the International Court of Justice: 


The political character of an organ cannot release it from the observ- 
ance of the treaty provisions established by the Charter when they con- 
stitute limitations on its powers or criteria for its judgment. To 
ascertain whether an organ has freedom of choice for its decisions, 
reference must be made to the terms of its constitution.® 


Joser L. Kunz 
REPATRIÀTION OF PRISONERS OF WAR 


The question of the obligation of a captor state to repatriate prisoners of 
war, which has arisen in connection with the condict in Korea, while not the 
most fundamental or crucial issue involved in that situation, constitutes a 
puzzling legal problem in itself and incidentally touches upon several other, 
more basic, problems, both legal and sociological. Whatever may be the ac- 
tion taken by the captor states in the instant case, on legal or on political 
grounds, the purely legal problem will remain unsolved for the future and 
may, indeed, grow rather than decline in importance, 

It is assumed that the customary and conventional laws of war apply to 
the situation in Korea, whether a state of war exists there or not and, if so, 
between whom and whom. This assumption will not be argued here in 
view of the rather universal agreement to that effect among students and 
also among practitioners—including those who may for the moment be 
called the belligerents. Nothing would be gained by testing the applicabil- 
ity of the Hague Conventions or the Geneva Convention of August 12, 1949, 
to the United Nations or its individual Member States, or to Southern 
Korea, Northern Korea, or Communist China; formally the Geneva Con- 
vention may not be applicable, but the principles of its Article 1181 may be 
regarded as repeating established law. 


9 Conditions of Admission of a State to Membership in the United Nations, Advisory 
Opinion of May 28, 1948, Reports of Judgments, Advisory Opinions and Orders 1947/48, 
p. 64; this JOURNAL, Vol. 42 (1948), p. 933. 

1Geneva Convention, United States Department of State, Publication 3938 (Wash- 
ington: Government Printing Office, 1950). See also the extremely interesting study on 
Prisoners of War, published in 1948 by the Institute of World Policy at the Georgetown 
University, Washington; this study was based upon discussions among some forty young 
men who had been prisoners of war in the hands of the Germans or the Japanese. The 
discussions were led by Dr. Ernst Feilchenfeld of the Georgetown University faculty, 
who also prepared the report. The undersigned has also had the benefit of consultation 
on this problem with Dr. Hans Aufricht of the International Monetary Fund. 
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Prior to the emergence of current ideological and totalitarian conflicts it 
was universally assumed and insisted that the captor should promptly 
repatriate. all prisoners of war at the end of hostilities or war, with the _ 
exception of individuals under prosecution for criminal offenses. All 
_emphasis was placed upon release and repatriation and indeed it was hardly 
imagined that prisoners would not wish to be released and repatriated 
(simple release was not considered). Retention by the captor was the main 
point against which the attack was made. Refusal to repatriate was the 
chief offense of which the captor could be guilty. 

What has happened now is that, in the very peculiar circumstances of the 
case, where it is believed that repatriated prisoners, or certain of them, 
might be mistreated by their government, and where certain prisoners do 
not wish to be repatriated, humanitarian considerations and some of the 
ideas involved in the movement for international protection of the individ- 
ual, whether a refugee or not, even against his own ‘government, have cut, 
across pre-existing principles of repatriation. The ancient and compelling 
principle of asylum undoubtedly and understandably exercises some in- 
fluence here also. 

Finally, the injunction that belligerents reaper ‘the laws of humanity?” 
and ‘‘the demands of the public conscience,’’ contained in the Preamble of 
the relevant Hague Convention, may be cited. In strict law it would be 
difficult to demonstrate that the new policy has modified the old law. Even 
under the latter, certain prisoners after repatriation might undoubtedly have 
been prosecuted, so to speak, for having surrendered too soon or assisted the 
captor excessively, and so on. It must be admitted that danger to certain 
repatriates in the present circumstances is very much greater, however. 

We seem to be faced with another of those sociological situations where, 
the old law being defective from ethical and humanitarian viewpoints, the 
captor must frankly refuse to be bound by it on the point in question. He 
runs the risk not only of being charged with lawlessness but also of retalia- 
tion—perhaps refusal of the enemy to repatriate his own prisoners of war. 
But for the law to lag behind ethical and humanitarian considerations in 
view of changing circumstances is a familiar historical phenomenon and 
the remedy must frequently lie, for the time being, in just such action, 
. pending revision of the law or its implementation. 

- PITMAN B. Porrer 


THE ORGANIZATION OF CENTRAL AMERICAN STATES 


The ideal of a federation of the Central American States goes back a 
hundred and twenty-five years to the very beginning of Latin-American 
independence. As early as 1823 a congress. of the five states assembled 
at Guatemala City and declared the provinces to be free and independent 
states confederated into a single nation under the name of Provincias 
Unidas de Centro America. But unhappily the desire for unity soon weak- 
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ened in the presence of factional strife, and long before the union was 
formally terminated in 1838 it had already come to an end in fact. 

Successive efforts to federate the Central American States mark prac- 
tically every decade of the nineteenth century. In 1907 the delegates of 
all five republics met in Washington and signed a treaty of peace providing 
for the creation of the Central American Court of Justice and for the adop- 
tion of other measures looking to the stability of their constitutional govern- 
ments. The ideal of union was expressed on all sides, but the practical 
difficulties were too great to overcome. On January 19, 1921, four of the 
Central American States succeeded in signing a pact of union establishing 
the ‘‘Federation-of Central America,” but the pact failed of ratification by 
Costa Rica, and the following year the three remaining states issued decrees 
resuming their respective sovereignties. In 1923 the five republics again 
met in Washington and signed a new General Treaty of Peace and Amity 
reaffirming the provisions of the treaty of 1907 in respect to the non-recogni- 
tion of governments coming into power in violation of constitutional pro- 
visions, But no progress was made towards federal union. 

Finally, with the adoption of the Charter of the Organization of American 
States and the recognition of regional groups within the universal organiza- 
tion of the United Nations, the opportunity seemed to present itself to take 
the initial step towards union, if not to attain all at once the long-sought 
objective. On October 8, 1951, represen-atives of the five states met at 
San Salvador and on October 14 adopted the ‘‘Charter of San Salvador.”’ 
The Charter was promptly ratified by the signatory governments and came 
into force on December 14, 1951, by coincidence a day after the Charter of 
the Organization of American States became effective. 

The new organization, abbreviated in Spanish as ODECA, follows closely 
the lines of the regional organization of American States, avoiding any 
attempt to establish the close federal union which had given rise to con- 

. flicts for political control on former occasions. The preamble declares that 
the Central American Republics constitute disconnected parts of a single 
nation which remain bound by indestructible bonds which must. be used in 
promoting their collective purpose. The artificial barriers which have 
separated the Central American peoples must be removed so that concerted 
action in the common interest may be made possible; and, as a means to 
that end, modern international law offers the institution of regional 
organization. ; 

The Charter opens by proclaiming the purposes of the organization, 
namely, the strengthening of the bonds which unite the five states, mutual 
consultation to promote friendly co-operation, the peaceful solution of 
whatever controversies may arise between them, and the promotion of their 
“economic, social and cultural development by co-operative action. 

Succeeding articles set forth the principles of the organization, and its 
principal and subsidiary organs. The five republics declare their faith in 
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the principles embodied in the Charter of the United Nations and in that 
of the Organization of American States end their adhesion to them, par- 
ticularly in the principles of juridical equality, of mutual respect and of 
non-intervention. 

The organs of the organization consist cf the occasional Meeting or Con- 
ference of Presidents which, when held, is to constitute the supreme organ 
of the organization. Apart from this extraordinary body, the principal 
organ is the Meeting or Conference. of Foreign Ministers, held every two 
years, the first meeting to be summoned Ly the Government of Guatemala 
one year after the convention comes into force. The place of the meeting 
shall be in the respective states by rotation, in the particular city to be 
designated. Decisions on fundamental cuestions at this meeting are to 
be taken unanimously. 

Other organs are to be meetings of ministers in charge of the different 
departments of the governments, to be held whenever a problem arises 
which requires collective study and a common plan of operation. The 
secretariat of the organization, described as the Central American Office, 
is to be permanently located at San Salvador, under the direction of a 
Secretary General appointed for four years by the Conference of Foreign 
Ministers, and having among its functions that of co-ordinating the work of 
the different organs and of distributing the appropriate documentation. 
In addition, provision is made for an Eecnomie Council responsible to the 
Conference of Foreign Ministers, performing special functions assigned 
` to it and making recommendations; and the Charter also contemplates the 
possible creation of subsidiary organs for the study of such problems as may 
arise from time to time. Provision is made for a special council composed 
of the diplomatic representatives of the governments in the country which, - 
according to the system of rotation, is to be the seat of the next Meeting of 
Foréign Ministers, the purpose of which is to assist the government in the 
preparation of the meeting. 

In a section devoted to general provisions it is laid down that none of 
the provisions of the Charter are to infringe upon the constitutional law of 
the several republics;nor be interpreted as limiting their rights and obliga- 
tions as Members of the United Nations or of the Organization of American 
States, or as modifying any specific reservations they may have made in 
treaties or conventions in force. Finally, a transitory provision leaves the 
agreement open to the accession at any tine of the Government of Panama. 

It is evident that the-Charter falls far short of the plans for federal union 
which were the objective of the many efforts made during the nineteenth 
century. But it is to be hoped that the more modest plan of regional 
organization may be able to attain the chief objectives of the earlier schemes 
and pave the way for closer union if time should show that a federation is 
both desirable and feasible. The twenty-one American States, members 
of the larger regional group, will watcl with friendly and sympathetic 
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interest the progress of the new organization, believing that the field of 
co-operation is an ever-widening one and that there is an increasing body 
of common interests which can best be promoted by voluntary action of 
a co-operative character until such time as practical convenience may dictate 
closer political institutions. 

C. G. FENWICK 


LORD ASQUITH AND THE CONTINENTAL SHELF 


‘On January 11, 1939, the Ruler of Abu Dhabi on the Persian Gulf, 
Sheikh Shakhbut ibn Sultan ibn Zayid, granted to Petroleum Development 
(Trucial Coast) Limited, a -British company, an exclusive oil concession 
covering the whole territory subject to his rule, its dependencies, and all 
its islands and territorial waters. Sheikh Shakhbut, like other sheikhs of 
the Trucial Coast and the sheikhs of Bahrein, Qatar, and Kuwait, belongs 
to the group of local rulers along the Arabian shore of the Gulf who are in 
special treaty relations with the United Kingdom and under British protec- 
tion. The concessionaire company is a member of the group associated with 
Iraq Petroleum Company Limited, a British corporation in which British, 
Dutch, French, and American interests are represented. ; 

On June 10, 1949, the Sheikh issued a proclamation declaring the sea 
bed and subsoil beneath the high seas of the Persian Gulf adjacent to the 
territorial waters of Abu Dhabi to belong to Abu Dhabi and to be subject 
to its authority. The limits of the area thus claimed. were to be determined 
by agreements with the neighboring states concerned, but no such agree- 
ments are known to have been made up to the present time. Also in 1949 
the Sheikh undertook to grant an oil concession offshore to interests con- 
trolled by the Superior Oil Company, an American concern. -Petroleum 
Development challenged this action, claiming an infringement on its 1939 
concession. The Sheikh took the position that the 1939 grant covered only 
land territory and extended neither to the subsoil of territorial waters nor to 
the submarine areas dealt with in the 1949 proclamation. 

The 1939 concession agreement contained recitals to the effect that both 
parties would execute it in a spirit of good will and integrity, and would 
interpret it in a reasonable manner (Article 17). An arbitration clause 
provided that any disputes should be referred to two arbitrators for deci- 
sion, with a further proviso for the appointment of an umpire should the 
arbitrators disagree. In accordance with this clause, the dispute as. to the 
offshore extent of Petroleum Development’s concession was referred in 
due course to an umpire for final decision. Lord Asquith of Bishopstone 
sat in this capacity at hearings which were held in Paris from August 21 to 


1 The Abu Dhabi proclamation was substantially identieal with that issued by Bahrein 
on June 5, 1949, the text of which was printed in translation in this JOURNAL, Supp., 
Vol. 43 (1949), pp. 185-186. 
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August 28, 1951. The company was represented by Sir Walter Monckton, 
K.C., Professor H. Lauterpacht, K.C., and others. Mr. N. R. Fox-Andrews, 
K.C., Professor C. H. M. Waldock, K. C., and others appeared on behalf of 
the Sheikh. . : 

The opinion and award of Lord Asquith ? which resulted from these pro- 
ceedings are particularly noteworthy because of the distinction of the 
participants and the fullness with which the issues were examined, even 
though the decision is not authoritative in the field of public international 
law. Two points with which the umpire dealt are of general interest ex- 
tending beyond the mere interpretation of a particular agreement and a 
particular set of facts. The first was the question of the law to be applied 
in construing such an agreement as this; the second was the status in 
international law of the doctrine of the continental shelf, and the possible 
effect, thereof on the meaning of the terms used in making the 1939 grant. 

On the first point, the so-called ‘‘ proper law’’ of the contract, the umpire 
admitted that if any system of municipal law were applicable, it would be 
prima facie that of Abu Dhabi, where the contract was made and was to 
be performed. He held, however, that ‘‘no such law could reasonably be 
said to exist” in ‘‘this very primitive region.’’ Nor could he see any basis 
on which the municipal law of England could be held to apply. Lord 
Asquith therefore concluded that he should apply ‘‘a simple and broad 
jurisprudence to the construction of this contract,’’ based on ‘‘principles 
rooted in the good sense and common practice of the generality of civilised 
nations—a sort of ‘modern law of nature.’’’ By way of illustration, he 
observed that he had not attempted to apply rigid English rules of evidence 
to the material produced before him; but, in contrast, he had felt justified in 
applying, as an embodiment of a ‘‘prineiple of ecumenical validity,” the 
English rule that paramount importance should be attributed to the’ 
actual language of the instrument. No reference was made to the possible 
relevance of general principles of Islamic law. 

On the second point, the umpire came to the conclusion that the 1989 . 
grant to Petroleum Development included the sea bed and subsoil beneath 
territorial waters, but did not extend to any submarine areas beneath the 
` high seas? He expressed the opinion that it would be ‘‘a most artificial 
refinement’’ to read back into the language of that instrument a continental 
shelf doctrine which did not then exist and which was not in the minds of 
the parties when making their bargain. After examining at some length the 
origin and growth of the doctrine, Lord Asquith further concluded that 
even at the present time 


2 Printed in The International and Comparative Law Quarterly, Vol. 1, No. 2 (April, 
1952), p. 247. ; 

3 This result is in aecord with the decision on a similar question, but based on a 
somewhat differently worded agreement, made by Lord Radeliffe in a 1950 arbitration 
‘proceeding between the Sheikh of Qatar and Petroleum Development (Qatar) Limited. 
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there are in this field so many ragged ends and unfilled blanks; so much 
that is merely tentative and exploratory, that in no form can the 
doctrine claim as yet to have assumed the hard lineaments or the 
definitive status of an established rule of International Law. 


In this connection he rejected the argument that the draft articles on the 
continental shelf framed by the Internaticnal Law Commission at its 1951 
session reflected existing law: he found them to have been formulated in 
discharge of the Commission’s duty to promote the progressive development 
of international law through draft conventions ‘‘on subjects which have 
not yet been regulated by international law, or in regard to which the law 
has not yet been sufficiently developed in the practice of States.”’ The 
umpire did not deny, however, either the desirability or the feasibility of 
developing in international law an appropriate doctrine regarding the 
continental shelf. 

The history of the continental shelf theory supports Lord Asquith’s view 
that in 1939 it was a concept hardly known to the law. Yet it should be 
noted that in large part Lord Asquitk.’s observations concerning the shelf 
are dicta unnecessary to his decision. The crux of the matter in this regard 
was that the words used in the 1939 egreement, as those words were com- 
monly understood at the time, were not apt to convey any interest in sub- 
marine areas outside of territorial waters. It is quite conceivable, however, 
that language might have been used in the agreement which would have 
granted incontestably whatever rights the Sheikh might possess or acquire 
in such areas. Had such language been used, it would presumably have 
been binding on the parties in the arbitration proceeding, regardless of the 
existence or non-existence in international law of a rule with respect to the 
continental shelf. In such a case the Sheikh’s position under international 
law vis-à-vis other states might or might not have been tenable, but that 
question could not have been settled in this forum. As it was, the only 
relevance of the continental shelf doctrine to the decision was, as the umpire 
recognized, its remotely possible effect on the ordinary meaning of words 
in the agreement which were not wel. chosen to incorporate the doctrine 
even if it had been in existence. 

One final point should not be allowed to pass without comment. In 
declaring territorial waters to be within the 1939 agreement, the umpire 
defined them as a belt three miles in width, though without specifying the 
base-line from which the belt was to be measured. In a footnote he 
observed : 

I am aware that some States claim more than a three mile belt, but 
about 80 per cent of the merchant shipping in the world is registered 
in ‘‘three mile’’ countries; and this is the width of territorial waters 
on the Persian Gulf. 


The latter part of this statement may be true with respect to Abu Dhabi, 
although it is questionable whether the Sheikh is bound, for any purpose 
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except the allocation of .concession rights, zo accept Lord Asquith’s views. 
It is certainly érroneous with respect to the Persian Gulf in general, where 
the two principal coastal states, Iran and Seudi Arabia, have each expressly 
declared their adherence to a six-mile limit.* . 
i i RıcHarD YounaG 


THE COUNCIL OF EUROPE AND THE HAGU= CONFERENCES ON PRIVATE 
INTERNATIONAL LAW : 


Wars and rumors of war have not prevented countries of the Continent 
of Europe from holding diplomatic conferences at more or less regular 
intervals for the codification of certain fields of private international law. 
Some of the multilateral conventions which have been drafted and signed 
at these conferences have received ratification of a sufficient number of 
countries to give them binding force. The process of codification has now 
taken on a much more ambitious character and extends to a number of 
subjects which extend beyond the field of zonflicts of law into the field of 
public law. 

The most recent of these conferences, the seventh, was held at The Hague 
in October, 1951, and was attended by delegates from Austria, Belgium, 
Denmark, Finland, France, Germany (Federal Republic), Great Britain, 
Italy, Japan, Luxembourg, The- Netherlands, Norway, Portugal, Spain, 
Sweden, and Switzerland, as well as by an observer from the Government 
of Yugoslavia. 

In addition to the drafts of the various conventions, the Conference added 
two most significant voeux indicating the direction which the conferences 
are likely to take in the future. The first of these was that the Netherlands 
Government should be charged with the task of concluding with the 
Council of Europe an agreement of mutual co-operation between the 
Council and the Conference under which the Council should refer to the 
Conference all matters relating to the unicication of private international 
law; that an official of the Council shoulč be appointed to assure liaison 
between the two organizations; and that there should be close co-operation 
between the Conference and the Council of Europe for the purpose of ob- 
taining adherence to draft conventions acopted by the Conference, with 
such modifications as may be made by the Council and agreed to by the 
Conference. 

Draft Convention I relates to the law epplicable to international sales 
of tangible movables. It does not apply to sales of securities, to sales of 
registered vessels or aircraft, or to judicial sales. It does apply to sales 
represented by documents such as bills of lading (Article 1). 


4Tranian Law of July 19, 1934; Saudi Arab Decree of May 28, 1949. In their actions 
both states were in accord with a precedent set by the Ottoman Empire in 1914 with 
express reference to the Persian Gulf. See this JouRNaL, Vol. 43 (1949), pp. 530-532. 
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The draft provides that international sales shall be governed by the 
law of the country designated by the contracting parties, either expressly 
or as a result of the clear provisions of the contract. In the absence of any 
choice of law by the parties themselves, the sale is governed by the local 
law of the country where the seller had his habitual residence at the time 
when he received the offer. If the offer was received by a business estab- 
lishment of the seller, the sale is governed by the local law of the place of 
such establishment. If, however, the offer to purchase was received in the 
country of the purchaser’s habitual residence, or where the purchaser had 
a business establishment which gave the order, then if the offer was received 
in that country either by the seller himself or by his representative, the 
sale will be governed by the local law of the purchaser’s habitual residence 
(Articles 2-3). > 

The draft convention does not apply to the capacity of the parties, to the 
form of the contract, to the transfer of title, or to the effects of.the sale 
with regard to all persons other than the parties (Article 5). 

All the contracting states agree to introduce the provisions of the con- 
vention as part of the national law of their respective countries, subject to 
the usual exception that the application of the particular foreign law 
would be against public policy (ordre public). 

Convention II relates to the recognition of the legal personality of 
foreign companies, associations and foundations. The legal personality 
acquired by a company, an association, or a foundation by virtue of the 
law of any contracting state in which the formalities of registration or 
publication have been complied with and where the statutory seat is lo- 
cated, will be recognized as of right in all the other contracting states, 
provided the company has the capacity to sue, to own property, to enter 
into:contracts and other legal transactions in the state where it was or- 
ganized (Article 1). ` 

The company, association, or foundation is considered as having its 
actual seat at the place where it has its principal place of business. If 
this principal place of business is located in a state other than that in 
which it was organized, its legal personality will be governed by the place 
of business which constitutes the real seat of the organization (Article 
2). Draft Convention II contains detailed provisions with regard to 
transfer of the statutory seat of a company from one state to another and 
provisions with reference to mergers of companies, associations and founda- 
tions. The recognition of the legal personality of a company implies a 
recognition of its capacity to the extent recognized. by the law of its crea- 
tion, unless corresponding powers are not accorded to similar organizations 
of the state of recognition. The right to do business within the state of 
recognition is to be governed by the law cf that state. All of the provisions 
of the convention are subject to the rule of public policy (Articles 7-8). ` 

Convention III relates to-conflicts between the national law and the law 
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of the domicile. Whenever the.state where an interested party is domi- 
ciled prescribes the application of national law of that party, but the state 
of which he is a subject prescribes the application of the law of the domicile, 
‘all contracting states will apply the local law of the domicile (Article 1). 
This rule is intended to exclude the confusing application which has been 
made in some countries, particularly in England and more recently even 
in the United States, of applying the law of the domicile including its 
conflicts rule. This is expressly excluded by the language of the convention 
. where the reference is to the ‘‘internal law’’ of the domicile. The reference 
to the internal law is contained throughout the convention, whether the 
law to be applied is the domiciliary or the national law. 

Whenever the state where the interested party is domiciled and the 
state of which he is a national both prescribe the application of national 
law, all contracting states will apply the provisions of the local national law 
(Article 3). Where the conflicts law of a contracting state does not pre- 
scribe the application either of the domiciliary or the national law, it is 
not bound to follow the preceding rules (Article 4); nor is a contracting 
state obliged. to apply such provisions if the interested party is domiciled 
in or a subject of a state not a party to the convention (Article 7). 

Convention ITI defines domicile as the place where a person habitually 
resides, provided this does not depend upon the domicile of another person 
or of the seat of a legal authority (Article 5). The convention is subject ` 
to the usual rule of public policy. It allows adherence to its provisions 
with reservations, in which event all other contracting states are freed 
from the application of the convention to such matters. 

Convention IV relates to civil procedure. It provides for a system of 
authentication of judgments, decrees and other official acts in foreign 
countries, either by direct communication with the respective authorities | 
or through the diplomatie channel. It also provides a more liberal and 
expeditious proceeding for obtaining the execution of commissions to take 
testimony abroad (commissions rogatotres) by a transmission of such com- 
missions from the requiring state direct to the proper authority of the 
foreign state. The judicial authority of the state to which a rogatory com- 
mission is addressed is obliged to satisfy the request and, wherever neces- 
sary, to use its compulsory powers to the same effect as though the request 
were made by an interested party within its own state. Exception is 
made, of course, where the local courts have no such judicial powers or 
where the foreign state regards the request as endangering its own sover- 
eignty or security (Article 12). The convention is not intended to prevent 
bilateral agreements between the states granting to their diplomatie or 
consular agents powers to execute rogatory commissions directly in the 
territory of the state to which they are accredited. 

An important provision of Convention IV dispenses with the obligation 
to deposit security for costs and expenses as a condition of beginning action 
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in one of the contracting states because of alien status or ‘of absence of 
domicile or residence within the country of the forum. In the event that 
a judgment for costs or expenses of the action is awarded in any of the 
contracting states after the plaintiff has been excused from the obligation 
to deposit security by reason of the convention, such judgment will be 
rendered executory without cost by the competent authority in each of the 
other contracting states (Articles 17-18). 

Convention IV also contains provisions extending exemption from costs 
to poor persons (assistance judiciaire) who are nationals of any of the 
contracting states in actions before the courts of any of the other states. 

Convention V contains a draft statute to regulate a body to be known 
as ‘‘The Hague Conference on Private International Law’’ as a permanent 
institution for the progressive unification of the rules of private interna- 
tional law. The members of the Conference are to consist of states which 
have already participated in one or more sessions of the Conference and 
which accept the proposed statute. Other member states may be elected 
by a majority vote of the actual member states completed within six 
months from the time when the governments have received notice of a 
proposal for admission. The Government Committee of The Nether- 
lands created by Royal Decree of February 20, 1897, is to supervise the 
functioning of the Conference through a Permanent Bureau to arrange the 
agenda for the conferences and the date for holding the same after con- 
sultation with the members of the Conference. Sessions of the Conference 
are to be regularly held every four years. 

The Permanent Bureau is to have its seat at The Hague and is to be 
composed of a Secretary General and two secretaries belonging to different 
nationalities to be appointed by the Netherlands Government on nomina- 
tion of its Government Committee. The Conference may create special 
committees to elaborate draft conventions and to study all questions re- 
lating to private international law entering into the activities of the 
Conference. 

The expenses of maintenance of the Permanent Bureau and of the 
special committees are to be divided between the members of the Confer- 
ence, except that the. compensation and expenses of delegates on the special 
committees are to be borne by the governments which they represent. ‘The 
budget of the Permanent Bureau and of the special committees is to be 
submitted each year for approval to the diplomatic representatives of the 
member states at The Hague. These representatives also fix the division of - 
the expenses of the budget among the members. The diplomatic representa- 
tives will be presided over by the Foreign Minister of The Netherlands. 
The Government of The Netherlands will pay the expenses of the regular 
sessions of the Conference, while the expenses of special meetings will be 
divided between the members represented at the Conference. The compen- 
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sation and expenses of the delegates will be borne by the governments 
which they represent. 

The Draft Statute contained in Convention V is to be supplemented by a 
Règlement, and both the Statute and Règlement will enter into force from 
the time of acceptance by the states represented at the Seventh Session. 
Any member may withdraw its adherence to the Statute after a period of 
five years from the date of its going into effect, but it is to continue in effect 
between the other members. 

On March 27, 1931, a certain number of states which had taken part in 
the earlier sessions of the Hague Conferences on Private International 
Law signed a Protocol recognizing the Permanent Court of International 
Justice as having jurisdiction to interpret the conventions already adopted. 
However, certain states had signed the Protocol which are not parties to 
the Statute of the Court of International Justice. The Seventh Conference 
therefore recommends that the Netherlands Government should invite 
these states to recognize the jurisdiction of the Court and also to invite 
those who had-not yet adhered to the Protocol to do likewise. 

The Seventh Conference also recommended that the Committee of the 
Netherlands Government should create a special committee to study the 
subject of uniform rules cf private international law concerning the duty 
of support between parents and children, both legitimate and illegitimate, 
and the recognition of-judgments rendered in the different states in regard 
to this matter, with a view to submitting a draft convention at the next 
session of the Conference. A similar recommendation was made for the 
drafting of a convention with regard to international sales, the suppression 
or simplification of procedure for legalization of official documents and to 
consider the question of whether further steps should be undertaken be- 
tween .the member states relating to the Draft Convention concerning 
Recognition and Execution of Foreign Judgments. 

Such then in outline are the principal provisions of the Acte Final of 
The Hague Conference of October, 1951. It is indeed significant that thé 
participating nations recognized the importance of establishing a perma- 
nent relationship with the Council of Europe. The accomplishment of a 
closer political and economic integration of the free nations of Europe is 
not dependent upon mere good will alone but upon the progressive develop- 
ment of appropriate international administrative and judicial institutions. 
Co-operation in the actual administration of justice and greater certainty 
in the choice and application of conflicting systems of law are essential 
steps in the real integration of European life. To this end, the proposed 
permanent Hague Conference on Private International Law promises to 
constitute an important milestone on the road to greater security and more 
enduring peace. 

ÅRTHUR K. KUHN 
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IMMUNITY OF A FOREIGN STATE FROM EXECUTION: FRENCH PRACTICE 


Where a judgment has been rendered in the courts of one state against 
a foreign state, the problem frequently arises of whether this judgment 
is capable of enforcement when it involves property of the foreign state 
located in the state where the judgment was rendered.? 

It is an admitted principle of international law in both the United 
States and Great Britain that even where a foreign state has waived its 
immunity and been made respondent to an original proceeding or to a 
counter-claim, execution cannot be levied against its property. It is held 
that consent on the part of the foreign state to be sued does not give rise 
‘to an implied consent to a seizure or attachment of its property in execu- 
tion of the judgment against it.2 Thus the foreign state must specifically , 
waive its immunity, whether in an action upon a foreign judgment or in 
a direct proceeding upon a domestic judgment.* This requirement arises 
from the concept of the independence of the state with the corollary that 
no execution can lie against its property without its consent. 

For a long time France followed this same doctrine,* but recent French 


1 Other situations may occur: (a) Where the judgment rendered in state A against 
state B is sought to be enforced in state B, such an enforcement-is generally forbidden ` 
by direct legislation in state B; or (b) where the judgment having been rendered in 
state A against state B, it is sought to be enforced in state C. 

2 The Cristina, [1938] A.C. 485, per Lord Atkin at pp. 490-491; The Parlement Belge, 
5 P.D. 197 (C.A.) (1880); Vavasseur v. Krupp, 9 Ch. Div. 351 (1878);, Dexter & 
Carpenter v. Kunglig Jarnvagsstyrelsen et al, 43 F. (2d) 705 (C.C.A. 2d, 1930), 
certiorari denied, 282 U. S. 896, Manton, J., in-delivering the opinion of the Cireuit Court 
of Appeals saying at p. 708: ‘f. ... but consenting to be sued does not give consent to 
a seizure or attachment of the property of a sovereign government. The clear weight of 
authority in this country as well as that of England and continental Europe is against 
all seizures, even though a valid judgment has been entered. To so hold is not depriving 
our own courts of any attribute of jurisdiction. It is but recogniamg the general under- 
` standing recognized by civilized nations, that a sovereign’s person and property ought 
to be' held free from seizure and molestation at all peaceful times and under all 
circumstances.’? 

3 Duff Development Co. v. Kelantan Government, [1923] 1 Ch. Div. 385, 421, affd., 

[1924] A.C, 797. 

4 Money belonging to a foreign state rer be seized even if it is in the hands of a 
third party. Civ. May 5, 1885, Sirey, 86.1.353; Rouen, Dec. 7, 1937, Sirey, 38.2.17; 
Poitiers, Dec. 20, 1937, Gazette du Palais, 1938.1.167; Bordeaux March 28, 1938, ibid., 
1938.1.714; Aix, Nov. 23 and Dec. 9, 1938, Dalloz périodique, 39.2.65. See also Revue 
‘Critique de Droit International, Vol. 33 (1938), p. 369. It is to be mentioned that 
interim measures are also excluded. Paris, June 26, 1908, Gazette des Tribunauz, Aug. 
19, 1908, Vol. 2, Pt. II, p. 246; Paris, April 30, 1912, Gazette du Palais, 1912.2.84; Paris, 
March 16, 1921, Clunet, Vol. 48 (1921), p. 179; Req., Jan. 23, 1933, Sirey, 33.1.249; 
Cass., Jan. 22, 1849, ibid., 49.1.81. 
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decisions have tended to modify it in certain respects and introduce a 
variety of distinctions and qualifications. The execution of judgment by 
arrest, seizure, or detention of state property has been admitted without 
waiver of immunity, when the original cause of action against the foreign 
government arose from a non-governmental activity.’ 

This distinction was developed in France at the time when sovereign 
states were beginning to extend their activizies into those areas previously 
considered suitable for individual enterprise. The trend marked an aware- 
ness of the problems raised when a state ceased to confine itself to acts of a 
purely governmental nature. As a result of this differentiation, it was 
held that a state may be made respondent in a court proceeding in another 
state when, in the territory of this other statz, it has engaged or is engaging 
in industrial, commercial, financial, or other business activity of a non- 
governmental nature. Thus the distinction has been introduced between 
the operations of a government in its sovereign capacity while carrying on 
objectives of a national character and its operations of a commercial nature 
directed toward the achieving of a monetary profit. In the former situa- 
tion, immunity from jurisdiction and execuzion is recognized; in the latter 
no such immunity is considered applicable. This thesis which places on 
separate levels of responsibility the private and public acts of a foreign 
state has made possible a seizure of state property in causes of action 
arising out of acts of the foreign government considered to have been per- 
formed in its private capacity. In these circumstances there is immunity 
neither from jurisdiction nor from execusion, with the result that the 
foreign state is reduced to the status of a private foreign individual and 
considered subject to the domestic law of the forum and not to interna- 
tional law. Therefore, the property of the foreign state can be seized in 
satisfaction of a judgment rendered on suck a basis.® 

In the United States and Great Britain tke great weight of authority has 
rejected this French distinction. In general, foreign states when carrying 
out those activities which the French doctrine considers as ‘‘private’’ are 
deemed to be exercising governmental functions which cause them to fall 
within the principle of immunity.” 


. 5Req., Feb, 19, 1929, Dalloz périodique, 1929.1 73, Sirey, 30.1.49; Paris, April 14, 
1936, Revue Critique de Droit International, Vol. E3 (1938), p. 497; Bordeaux, Dee. 8, 
1937, tbid., p. 297; Marseilles, May 11, 1938, ibid., Vol. 34 (1939), p. 183; Req., Dee. 15, 
1936, Sirey, 87.1.104, Revue Critique de Droit International, Vol. 32 (1937), p. 710; M. 
de Lapradelle, ‘‘La Saisie des Fonds Busses à Berlin,’’ Revue de Droit International 
Privé, Vol. 6 (1910), pp. 75, 779. In the admiralty field the old doctrine seems to be 
still followed: Tribunal de Commerce de La Rochelle, Oet. 31, 1947, Revue Critique de 
Droit International Privé, Vol. 37 (1948), p. 118. 

6 See Arts. 11 and 28 of Draft Convention on Competence of Courts in regard to 
Foreign States, this JOURNAL, Supp., Vol. 26 (1932), p. 597. M. Mérignhae disagreed 
with this approach, Droit International Public, Vol. 1 (1905), p. 259. 

7The Jupiter, [1924] P. 236; The Porto Alexandre, [1920] P. 30; The Cristina, 
[1938] A.C. 485; Twycross v. Dreyfus, 36 T.L.R. 752 (1877); Vavasseur v. Krupp, 9 
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The fundamental reason for this difference in approach to the problem 
lies in the French thesis regarding the underlying premise giving rise to 
the principle of the immunity of states. French doctrine does not recog- 
nize that the independence of states is the source of their immunity. It 
holds that the sovereignty of states gives rise to this immunity and pre- 
scribes its extent and boundaries. When a state acts as a sovereign, it 
enjoys immunity by virtue of its political superiority; when it acts in a 
private capacity, it does not enjoy immunity.® 

According to the French view as generally accepted, although in oppo- 
sition to opinions held in the United States and in Great Britain, immunity 
from jurisdiction and execution, being a consequence of the sovereignty of 
the foreign state and not of its independence, is not absolute and general 
and does not apply indiscriminately to all the acts accomplished by a 
foreign state. Immunity attaches only to those acts which evidence the 
sovereignty of the foreign state. j 

The French courts have extended this doctrine in certain instances. 
For example, execution against the foreign state was admitted in State v. 
Vestwig et al.,° where, in accordance with the usually accepted theory, the 
. immunity of the foreign state should have been acknowledged. The cir- 
cumstances of the case were as follows: In February, 1940, a Norwegian 
exporter, Robertson, sold a cargo of codfish to a French fishing company. 
In order to pay for the cargo a banker’s confirmed documentary credit 
was opened for the benefit of Robertson in a Norwegian bank im Oslo. In 
April, 1940, when Norway was invaded by Germany, these credits were 
transferred to a French bank in Paris and later, with the full consent of 
all parties to the transaction, were placed in a special account of the Nor- 
wegian Government in the same bank. In May, 1940, Robertson sold 





Ch. 351 (1878); Krajina v. Tass Agency, [1949] 2 A.E.R. 274 (now before the House of 
Lords); Compañia Mercantil Argentina v. U. S. Shipping Board, 93 L.J., [1924] K.B., 
816 (C.A.); Oliver Trading Co. v. Mexico, 5 F. (2d) 659, 264 U. S. 440 (1924); Brad- 
ford v. Director General of Railways of Mexico, 278 S.W. 251 (1925); French Re- 
public v. Board of Supervisors, 200 Ky. 18 (1923); Berizzi Bros. Co. v. SS Pesaro, 271 
U. S. 562 (1926); The Maipo, 259 F. 367 (S.D.N.Y. 1919); Republic of France v. 
Pittsburgh Steel Export Co., 112 Misc. 688, 184 N. Y. Supp. 280 (1920). See Hyde, 
International Law (1945), Vol. II, p. 844; Fenwick, International Law (1948), p. 308. 

8 Niboyet and Pillet, Droit International Privé (1928), p. 908, n. 800, approving the 
doctrine of non-immunity when the foreign state acts in a private capacity and is engaged 
in commercial acts; see also J.-P. Niboyet, ‘‘Les Immunités de Juridiction en Droit 
Français des Etats Étrangers Engagés dans des Transactions Priveés,’’ Revue Générale 
de Droit International Public (3d ser., Tome X), Vol. 43, p. 525 (1936); De Lapradelle, 
‘(La Saisie des Fonds Russes à Berlin,’’? Revue de Droit International Privé (1910), 
Vol. 6, p. 784; M. C. Freyria, ‘‘ Les Limites de l’Immunité de Juridiction et d’Exécution 
des États Etrangers,’’ Revue Critique de Droit International Privé, Vol. 40 (1951), pp. 
139 and 449, 

9 Req., Feb. 5, 1946, Sirey, 47.1.137; Annual Digest and Reports of Public International 
Law Cases, 1946, Case No, 32, 
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another cargo of codfish to the same Frenck fishing company, but he mis- 
directed the shipment and it was received Ly a third party. The French 
fishing company and other beneficiaries under the contract of sale sued 
Robertson, basing the cause of action upon -he breach of contract and the 
loss sustained. The court was asked to issue a garnishment order against 
the funds which had been placed in the Norwegian Government’s account. 
When the order was issued, the Procureur ‘Jénéral of the Cour de Cassa- 
tion brought an action before the Court, alleging that the immunity of the 
state of Norway had been violated.1° In an elaborate opinion, the Court 
rejected his contention and dismissed the case. 

This decision reduced even further the immunity enjoyed by a foreign 
state and brought the French doctrine to an extreme point. If it is fol- 
lowed to a logical conclusion, the fears of some scholars that the immunity 
of a foreign state will disappear completely appear justified. It is de- 
sirable, however, to analyze the reasons given by the Court in dismissing 
the Procureur’s contentions and and sustaining the lower court. 

The Cour de Cassation held that the Government of Norway had been 
merely the agent of Robertson and the other parties who clearly were acting 
in a purely private capacity. The crux of the matter for the Court was ` 
the contract of agency, for it was upon its analysis that the decision was 
based. First, it was held that the transfer of money from Robertson’s 
account to the Norwegian Government’s account was essentially an opera- 
tion made in order to facilitate and to give all necessary guarantees for the 
settlement and con¢lusion of a commercial operation carried on between 
two foreign parties. The Court said that the Government of Norway, 
acting in its sovereign capacity, was never considered to be a party to the 
transaction, because if it had been so considered, the parties would never 
have consented to the transfer of the funds. Thus the Norwegian Govern- 


10 When a case involving such immunity is brought before an inferior court, the court 
has the duty to declare itself incompetent. If it does not do so, then two remedies may be 
used: The defendent may use the normal remedy of an appeal to the Court of Cassation 
(recours en cassation) or the ‘‘Procureur Général’? may, upon order of the Minister of 
Justice (Garde des Sceaux), bring an action before the Court of Cassation to annul the 
decision of the inferior court on the ground that it rendered the decision beyond the 
powers it may exercise (recours pour excés de powoir) because of public policy con- 
siderations, international as well as domestic. This latter remedy is called an ‘‘ extra- 
ordinary remedy.’’ The decision of the lower court may be annulled without sending the 
ease back for a second hearing and decision (Glasson, Tissier and Morel: Traité de 
Procédure Civile (3d ed.), Vol. 1, p. 700); see present case, and Paris, Feb. 23, 1936; 
Revue Critique de Droit International, Vol. 32 (19371, p. 484; Civil, Jan. 19, 1891, Sirey, 
94.1.297; Req., Jan. 23, 1933, Sirey, 33.1.249. 

11 The Procureur Général tried to prove (a) that tae act of the Government of Norway 
was an act of sovereignty (un acte de puissance pudlique) and consequently, if the im- 
munity of states were to be regarded as absolute, the courts had no power to inquire into 
the nature of the control of the Norwegian state orer the funds in question; (b) that 
the Government of Norway had never renounced its immunity. 
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ment was only the agent of the ereditors. In accordance with the French 
rules of municipal law and without regard for any principles of interna- 
tional or public law, it was held that the immunity granted by French 
courts to foreign states, when carrying on governmental objectives in their 
sovereign capacity, would not apply in this situation, as the Government of 
Norway was considered to have acted solely in the interests of private 
parties. As no immunity was possible under the circumstances, no action 
would lie for its violation. 

The Court justified its decision by saying that the Norwegian Govern- 
ment, while acting as agent, was limited to protecting the interests of the 
parties, pointing out that the funds always remained constructively in 
Robertgon’s possession and that neither party had objected to the garnish- 
ment. The Court continued by saying that in fact the Government of 
Norway, only in its private capacity, was a privy to the transaction, because 
as its relationship with Robertson was one of principal and agent, its 
personality had become identified with that of Robertson for this particu- 
lar purpose. The Court concluded that the answer to the problems pre- 
sented by the case lay in the nature of the agency which had been created. 

The Court was apparently cognizant that criticism of its decision might 
well develop. It acknowledged that those who adhered to the older doc- 
trines, which considered that the immunity from jurisdiction of foreign 
states is general and absolute and applied to all acts of foreign states, would 
say that the immunity of the state of Norway had been violated; but it 
believed that those who found valid the more recent doctrine, creating the 
distinction between sovereign acts and private acts of foreign states, would 
find it difficult not to recognize in the agency relationship a contract free of 
any element of political sovereignty on the part of the state of Norway.” 

Viewed in the frame of reference of recent doctrine, the argument seems 
prima facie flawless, but it becomes difficult to follow the Court in its con- 
struction throughout the decision. "Whether or not the Norwegian Govern- 
ment was the agent of the parties, it hed received the money which was a 
fungible thing.* The garnishment was not against Robertson but against 
the Government of Norway as such, not against money put in escrow for 
Robertson but against the government’s general account. If the money 
had actually been segregated or put in escrow, it would be much easier to 
acknowledge the validity of the Court’s reasoning, but it is extremely diffi- 


12 The Court of Cassation adopted in its opinion the argument of M. le Conseiller 
Castets, one of its members. 

13 It would have been different if, instead of money, the parties plaintiff had attached a 
chattel belonging to Robertson which had been entrusted to the Norwegian Government. 
In that case there would have been no commingling of Robertson’s money with the 
general funds of Norway because at any time a tracing of the chattel would have been 
possible. - 
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cult to justify a garnishment against the general funds of a foreign state 
which may be used for general governmental purposes. 

‘This decision is obviously the consequence and the outgrowth of the dis- 
tinction which has been made between acts of a government in its sovereign 
capacity and in its private capacity when th2 activity in which the foreign 
state is engaged is one commonly carried cn by private individuals. ` It 
demonstrates the danger of allowing the courts to deal freely with concepts 
of international law. Apparently one consequence of this decision is to 
make it possible, in theory at least, for foreign judgments against foreign 
states to be executed in France by means of an exequatur against property 
of the foreign state located in France without the restraints of the doctrine 
of immunity. 

Perhaps it is easier to understand the attitude of the Cour de Cassation 
toward the modern doctrine of immunity of foreign states, if consideration 
is given to the tremendous development of tie non-governmental activities 
of sovereign states within the last half-century. Since 1900 sovereign 
states have ventured into areas of interest—economic, financial, industrial 
—that bear little resemblance to the spheres of activity considered to fall 
within the functions of government during the nineteenth century. It 
has become increasingly difficult for private individuals to meet the com- 
petition from such entities which are immure from the ordinary processes 
of law. 

It seems clear that while the French doctrine, which adopted the prin- 
ciple of qualified immunity by rejecting the absolute immunity of foreign 
states when acting in a private capacity, has certain very desirable results, 
the decision in State v. Vesiwig et al.14 proves the lack of wisdom in permit- 
ting the courts complete freedom of action in defining the extent and effects 
of such immunity or in determining whether it does in fact exist. Appar- 
ently a new international custom, evidenced ‘by this distinction between 
the various activities of a sovereign state, is developing. It seems to be 
extending itself into those countries which formerly adhered to the prin- 
ciple of the unqualified immunity of foreign states, as there is some evidence 
that they are reconsidering their original doctrines. For example, in the 
United States, in spite of the authorities holding to the contrary, and in 
France as well, an effort has been made to restrict the immunity of the 
foreign state engaged in certain kinds of activity by means of international 
agreements." 


14 See footnote 10 supra. 

15 United States waivers of immunity include: Treaty of Friendship Commerce, and | 
Navigation with Italy, Feb. 2, 1948, Art. 24, par. 3, Treaties and Other International 
Acts Series, No. 1965; with Ireland, Jan. 21, 1950, Art. 15, ibid., No. 2155; with 
Uruguay, Nov. 23, 1949, Senate Exec. D, 81st Cong., 2d Sess.; with Israel, Oct. 18, 1951, 
Exec. R, 82nd Cong., Ist Sess. See Art. XVIII, sec. 3, of the last treaty which reads: 
‘No enterprise of either Party, including corporations, associations, and government 
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Solely from the point of view of a systematic development of the law, 
disregarding the actually important consideration of the practical exigencies 
of daily business transactions, it would seem prudent for nations engaged 
in substantial amounts of business with other nations to enter into limited 
international agreements or treaties dealing with. the extent to which the 
engaging in non-governmental functions by foreign states within the 
borders of another state may be considered as a waiver of sovereign 
immunity. ; 

J. Q. CASTEL 
University of Paris and University of Michigan 


AMERICAN CREDITORS AND ENEMY PROPERTY IN ALLIED COUNTRIES 


What are the chances for an American citizen, creditor of an enemy 
debtor, to obtain payment out of property of the debtor located in an 
Allied country? Enactments in Great Britain and Belgiurn of recent 
date answer this question for German enemy assets in these countries. 
In Great Britain, the Distribution of German Enemy Property (No. 2) 
Order, 1951," of November 1, 1951, in effect since February 1, 1952, pro- 
vides for the distribution of the proceeds of German enemy property to per- 
sons who are creditors of the individual German owners. Several classes 
of claims are excluded from consideration. Among the excluded classes 
is that composed of claims which were not due at the ‘‘relevant’’ time, that — 
is, the 7th of November, 1951,? to a ‘‘British person.’’ British person is de- 
fined as meaning: (1) The British Government; (2) any British subject, 
citizen of the Republic of Ireland, or British protected person * resident and 





agencies and instrumentalities, which is publicly owned or controlled, shall, if it engages 
in commercial, manufacturing, processing, shipping or other business activities within the 
territories of the other Party, claim or enjoy, either for itself or for its property, im- 
munity therein from taxation, suit, execution cf judgment [emphasis ours] or other 
liability to which privately owned and controlled enterprises are subject therein.’’ 

United Kingdom: Temporary Commercial Agreement between the United Kingdom 
and the U.S.S.R., signed Feb. 16, 1934 (149 League of Nations Treaty Series 445) ; The 
Cristina, [1938] A.C. 485, where three of the five judges in the House of Lords expressed 
the view that English law was not settled in favor of the immunity of government-owned 
trading vessels. . s 

France: Agreement with the Soviet Union of Jan. 11, 1934, Arts. 6 and 7 (Clunet, 1934, 
p. 22); new agreement with the Soviet Union of Dec. 20, 1945 (Journal Officiel, June 20, 
1946; Revue Critique de Droit International Privé, Vol. 38 (1947), p. 468), Art, 10, par. 
4 (but denying interim measures). 

1 [1951] Statutory Instruments, No. 1899, based on the Distribution of German 
Enemy Property Act, 1949; E. J. Cohn, ‘‘German Enemy Property,’’ 3 International 
Law Quarterly (1950) 391. 

2The Distribution of German Property (No. 2) Consolidated Amendment Order, 
1952, [1952] Statutory Instruments, No. 633. 

3 See British Nationality Act of 1948, §32 (1); British Protectorate, Protected 
States and Protected Persons Order in Council, 1949, [1949] Statutory Instruments, 
No. 140; Clive Parry, British Nationality (London, 1951), p. 94. 
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carrying on business on that date in the United Kingdom; (8) any body 
of persons (whether. corporate or incorporate) which on that date was a 
body incorporated or constituted under the laws in force in the United 
Kingdom.* Foreigners, generally speaking, are consequently excluded, 
even if they were residents of Great Britain or have a claim governed by 
the local law. 

In Belgium, the law of July 14, 1951, respecting Sequestration and 
Liquidation of German Property ë provides for the payment of debts due 
by enemy aliens out of their sequestrated property. The benefits of this 
legislation have been restricted to (1) creditors of Belgian nationality, (2) 
Allied or neutral creditors, provided that analogous provisions exist in the 
legislation of their country in favor of Belgian citizens.® Reciprocity is 
thus made a requirement for consideration of claims of foreign creditors. 

Belgium followed in this respect the exemple set by France. Under the 
French law of March 21, 1947,’ French citizens and, in case of reciprocity, 
creditors from Allied countries, may have their claims paid out of the 
proceeds of the enemy’s property. The law allows an extension of the 
benefits to nationals from other countries by way of international agree- 
ments based on reciprocity in cases where the German debtor has no prop- 
erty outside France.’ 

Let us now look at the law of the Uniced States on the same question. 
Under Section 34 (a) of the Trading With the Enemy Act, added to the 
Act in 1946, debt claims allowable under the statute include: (1) those 
of citizens of the United States or the Philippine Islands; (2) those of 
corporations organized under the laws of the United States or any State, 
Territory, or Possession thereof, or the District of Columbia or the Philip- 
pine Islands; (3) those of other natural persons who are and have been 
. since the beginning of the war residents of the United States and who have 
not during the war been interned or paro_ed pursuant to the Alien Enemy 
Act. Payable claims-are thus those held by American citizens and by 
residents of this country. 

Under the Paris Agreement on Reparation from Germany, concluded 


4 Sec. 3 (a) of the Order. 

5 Moniteur Belge, Sept. 2, 1951, [1951] Pasiromie 790; W. Bourgaux, ‘‘La loi du 
14 juillet 1951 relative au séquestre et à la liquidation des biens allemands,’’ 67 Journal 
des Tribunauz (1952) 117. 6 Sec. 26 (4) of the law. 

T Loi No. 47-520 relative à diverses dispositions d'ordre financier, Journal Offciel, 
March 25, 1947, [1947] Dalloz, Bulletin Législatif, p. 281. 

8 See. 35. 3 Sec. 36. 

10 60 Stat. 925 (1946), 50 U. 8S. C. App. $34 (a) (1951); Rules of Procedure for 
Claims, 12 Fed. Reg. 5565 (Aug. 19, 1947); M. S. Mason and S. Efron, ‘‘Payment of 
American Creditors from Vested Assets,’’? 9 Feceral Bar Journal (1948) 233; Annual 
Report, Office of Alien Property, Department of Justice, Fiscal Year Ended June 30, 
1950, p. 73. . 

11 Department of State Bulletin, Vol. 14 (1946), p. 114; this JOURNAL, Supp., Vol. 40 
(1946), p. 177; [1949] Inter-Allied Reparation Agency Report, Annex IT, p. 4. 
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in 1946 by the Western Allies, each country must, for distribution of 
reparation purposes, account for the enemy property held within its terri- 
tory. Contract claims against the German former owners are declared 
deductible in the accounting for such assets.*? No distinction is made in 
the Agreement between domestic and other holders of claims. Accounting 
Rules passed by the Reparation Agency in 1947, after the enactment in 
our country of Section 34 (a), have restricted, however, the deductibility 
of debts to claims of nationals or residents of the jurisdiction; under the 
Rules the creditors who are not nationals must reside and must have re- 
sided in the country as of its entry into war and also at the time the con- 
tract was entered into.** 

Payment of debts out of property declared confiscated or forfeited is a 
question with a very interesting history in the various legal systems. A 
study written in France during the German occupation * tells us that, in 
the northern part of France, confiscations in the 13th and 14th centuries of 
the estates of criminals were made with the effect that the sovereign took 
all the property without paying any debts. In the southern part of France, 
on the other hand, where the Roman law ** was applied, the sovereign took 
only the surplus which remained after payment of the debts. The latter 
became the law for the whole of France in the 17th century." Similar 
developments can be found elsewhere.** 


12 Part I, Art. 6 A of the Agreement. 

13 [1949] Inter-Allied Reparation Agency Report, Annex VIII, p. 90; J. Simsarian, 
‘¢Rules for Accounting for German Assets,’’? Department of State Bulletin, Vol. 18 
(1948), p. 227. 14 Sec. 18, Part 7 of the Rules. 

15 P, Timbal, ‘‘Za confiscation dans le droit français des XIII" et XIV" siécles,’’ 22 
Revue Historique de Droit Francais et Étranger (4th ser., 1943) 44; 23 ibid. (1944) 
35, 57. , 

16 “bona non sunt nist deducto aere alieno.’’ Cf. Digest 49. 14. 11, de jure fisci. 

17 Ferdinand Ehrhard, La Confiscation Générale en Droit Français Moderne (Paris, 
1934) s p- 89; French Penal Code, Art. 39 (2), as amended by Decree-Law of July 29, 
1939: ‘‘Property which passes to the State as a result of confiscation remains liable, 
up to its value, for legitimate debts dating from before the conviction.’’ Cf. Law of 
March 21, 1947, Journal Officiel, March 25, 1947, p. 2767, Arts. 19 to 28, [1947] Recueil 
Dalloz, Législation, p. 127; P. Voirin, ‘‘Comment les fonctions répresswe et financière 
de la confiscation générale conditionnent les effets civils,’’ [1947] Recueil Dalloz, 
Chroniques, p. 89. 

18 On early English law, see Blackstone, Commentaries on the Laws of England, Vol. 
4, p. 386; Joseph Chitty, Prerogatives of the Crown (1820), p. 213; W. S. Holdsworth, 
History of English Law, Vol. 10 (1938), p. 851. 7 Geo. 1, e. 27 (1720), is an instance 
where payment of debts out of confiscated property was provided for (property of 
directors of the South Sea Company), Holditch v. Mist, 1 P. Wms. 695, 24 Eng. Repr. 
575 °(1721). In this country, early State laws, under which persons loyal to the King 
forfeited their estates, allowed payment of debts cut of the estates. Connecticut: Act of 
May, 1778, Beckman v. Tomlison, Kirby 291 (Conn. 1787); Georgia: Acts of March 
and May 4, 1781, Wright v. Nutt, 3 Bros. Ch. 326, 1 H. Bl. 136, 29 Eng. Repr. 562 
(1791) ; Wright v. Simpson, 6 Ves. Jr. 714, 31 Eng. Repr. 1272 (1802) ; Massachusetts: 
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As for confiscation of private property in connection with war, the 
Treaty of Versailles provided generally for payment of debts out of blocked 
enemy property,?® and France, Italy, Belgium, and Great Britain especially 
agreed to admit the claims of each other’s nationals on equal terms.” In 
this country, payment of claims held by others than American citizens was 
made dependent, by the Trading With the Enemy Act, upon existence of 
reciprocity.” 

This time the text of the Paris Agreement on Reparation from Germany 
clearly suggests that payment of debts was anticipated by the signatory 
countries. Yet the partners to the Agreement have not all allowed pay- 
ment of debts. In Canada, for example, no provision is made for such 
payment. The possibility of the creditors’ obtaining payment from other 
sources than the blocked property is extremely remote.” Confiscation 
without payment of debts can therefore affect creditors’ rights more 
strongly than rights of the enemy debtor himself whenever the assets are 
not more important than the debts. Yet interestingly enough, there is 
more argument about restitution of property than about payment of debts. 

Where payment of claims is in principle conceded, views may easily 
differ on whether to admit all claims or only claims of nationals and 
whether to admit the claims on equal terms or with a priority for domestic 
claims. Legalistic arguments in favor of one or the other thesis can be 
made without difficulty. However, confiscation of private property is not 
founded on private law rules and the payment of claims is not a question 
of private law either. It has been often said that the payment of claims is 





Act of May 1, 1779, $8; New Jersey: Acts of April 18, 1778, § 12 and Dee. 11, 1778, 
$16, Kempe v. Antill, 2 Bro. Ch. 11, 29 Eng. Repr. 6 (1785); Folliot v. Ogden, 1 H. 
Bl. 123; 126 Eng. Repr. 75 (1789); Dunham v. Drake, 1 N. J. Law 815 (1795); New 
York: Act of Oct. 22, 1779, § 24, Act of May 12, 1784, § 42; North Carolina: Act of 
1779, § 9; South Carolina: Act of Feb. 26, 1782, §17, Wragg v. Comptroller-General, 
2 So. Car. Eq. 509 (1807). 

19 Art. 297 (b) of the Treaty; Paul F. Simonson, Private Property. and Rights in 
Enemy Countries (London, 1921), pp. 233, 241. 

20 Gilbert Gidel and H. E. Barrault, Traité de Paix avec V Allemagne du 28 juin 1919 
et les Intérêts Privés (Paris, 1927), p. 168; P. de Solére, ‘‘Condition des Biens En- 
nemis,” Répertoire de Droit International (Lapradelle and Niboyet, eds.), Vol. 4 (1929), 
p. 509, No. 196. Cf. Decree of- April 17, 1919, §6 (2), respecting enemy property in 
Alsace and Lorraine, Journal Officiel, May 8, 1919, [1919] Dalloz, Jurisprudence 
Générale, pp. 4, 45; Anatole Périer, Séquestre des biens allemands en Alsace ‘Lorrame 
(Paris, 1925), p. 158. 

21 Sec. 9, as amended, subdiv. (e), 41 Stat. 978 (1920), 50 U. S. C. App. $9 (e) 
(1951); Aronstam v. James, 273 Fed. 545, 549 (1921) (involving existence of re- 
ciprocity in France). 

22 It has been suggested, however, that the barring of foreign creditors’ claims and 
the resulting economic loss seems ‘‘a non-proximate effect for which no special provision 
need be made.’’ Eli Maurer, ‘‘ Protection of Non-Enemy Interests in Enemy External 
Assets,’’? 16 Law and Contemporary Problems (1951) 407, 421. 
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a matter of grace. Assuming this to be true, governments or parliaments 
should still develop as gracious a policy as possible with due regard to 
comity, especially in view of the fact that we seem to have to face such 
problems frequently. 

A problem somewhat similar to the one involving enemy assets arose 
not so long ago with respect to the assets outside Soviet Russia of the 
nationalized Russian banking and insurance companies. The legislature 
of New York passed a law on the payment of debts out of local assets 
of dissolved or nationalized foreign corporations, by which all claims were 
admitted, but with a priority for claims of New York residents and claims 
based on causes of action which arose or accrued in New York. This being 
not in line with Blake v. McClung,” the priority was later extended to 
claims of residents of the United States and corporations organized in the 
United States or a State thereof. No occasion arose, however, to apply 
_ this law to the Russian assets, as they were taken over by the United States 
on the basis of the Litvinov Assignment, declared valid by the Supreme 
Court in United States v. Pink. 

A passage in the majority opinion in the Pink case stresses the fact that 
local claims had been paid in New York. With regard to the non-local 
claims, the opinion, by Mr. Justice Douglas, says: ‘‘There is no Constitu- 
tional reason why this Government need act as the collection agent for 
nationals of other countries when it takes steps to protect itself or its 
nationals on external debts.’’** Whatever the United States Constitu- 
tional question, most countries, contrary to the United States policy, 
allowed foreign creditors to have their share in the local Russian assets ?8 

23 N. Y, Laws 1936, ce. 917; N. Y. Civ. Practice Act, § 977-b. 

24172 U. S. 239 (1898). 

25 N. Y. Laws 1938, e. 604; N. Y. Civ. Practice Act, §977-b, subdiv. 16 (e), as 
amended, 2 Laws of New York 1744 (Thompson, 1939). Cf. Kurt H. Nadelmann, 
‘Legal Treatment of Foreign and Domestic Creditors,’? 11 Law and Contemporary 
Problems (1946) 696, 706. - 

26 315 U. S. 203 (1941); this JOURNAL, Vol. 36 (1942), p. 309. For criticism of the 
decision, see Edwin Borchard, ‘‘Extraterritorial Confiscations,’? ibid., p. 275; Philip 
©. Jessup, ‘‘The Litvinov Assignment and the Pink Case,” ibid., p. 282; Elliott E. 
Cheatham, ‘‘Observations au sujet de la décision rendue par la Cour Suprème des 
Etats-Unis dans Vaffaire United States v. Pink,’’ 67-72 Journal du Droit International 
(1945) 48; note, 51 Yale Law Journal (1942) 848. 

27 Loe. cit., p. 228. 

28 See, e.g, Appeal Paris, July 22, 1929, 56 Journal du Droit Internaticnal (1929) 
1095; Com. Trib. Paris, Jan. 21, 1935, 30 Revue Critique de Droit International (1935) 
491; with note by J.-P. Niboyet at p. 499. In China, only the branch creditors were 
paid: Decree of Sept. 30, 1926, 56 Journal du Droit International (1929) 1114. In 
Poland, only claims of Polish nationals and claims which arose or accrued in Poland 
were admitted: Decree of March 22, 1928, § 13, 29 Revue Critique de Droit International 
(1984) 843. f 
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and our creditors had the benefit of others’ acting as collection agents for 
all ereditors—incidentally, the policy to which we adhere in bankruptcy.” 

In the matter of the German enemy assets, things have now taken a 
different turn. Our decision to limit payment of claims to claims held 
by citizens and residents of this country was followed by the action of the 
French to put payment of claims to aliens on a reciprocity basis. As a 
result, only American citizens residents of France may collect their claims 
in France. The same is the case with respect to Belgium. As for Great 
Britain, where all claims, without distinction, were admitted after the 
‘first World War,®° even claims of American citizens residents of Great 
Britain will not be considered under the recent enactment. 

In the matter of the Russian assets it may be said that concerted action 
on the part of the non-Russian countries was lacking. On the contrary, 
the late war was a common effort of the Allies to defeat Nazi Germany. 
A common scheme had been adopted by the Western Allies for the distribu- 
tion of reparations and it was resolved that equal treatment should be given 
to the nationals of all signatory countries in the administration of recon- 
struction or compensation benefits for war damage to property:*! Conse- 
quently, a policy of admitting claims held by creditors from Allied coun- 
tries had much to recommend itself, the more so because such claims have 
been made deductible by the Paris Agreement. The consequences of a 
contrary policy—retaliation by the other Allied countries—could be easily 
anticipated.*? 

When no foreign claims are admitted, the Treasury, that is, the general 
taxpayer, seems to be the winner. However, domestic creditors, who could 
have been paid out of assets of their debtor in Allied countries, pay the bill 
if they lose this opportunity because of retaliation. In a conflict like this 
between the general taxpayer and the individual creditors, the latter 
should, we think, be favored, as we are interested in an economic system 
based on the security of credit. 

It was suggested in this JOURNAL, when the 1946 Amendment to the 
Trading With the Enemy Act was adopted, that the United States policy 
should be reversed and should admit claims of friendly aliens, resident or 
non-resident, on a reciprocity basis.*? This would still seem to be in the 


29 Bankruptey Act, § 65 (å), 30 Stat. 564 (1898), 11 U. S. C. $ 105 (d) (Supp., 1951). 
We strongly object to discriminatory rules abroad against foreign creditors. See Kurt 
N. Nadelmann, ‘‘A Report on the Montevideo Conference and Creditor Discrimination,’’ 
100 University of Pennsylvania Law Review (1952) 994. 

30In re Wiskemann, 92 L. J. Ch. 349 (1923). Cf. Ernst Rabel, ‘‘Situs Problems in 
Enemy Property Measures,’’? 11 Law and Contemporary Problems (1945) 118, 132. 

31 Unanimous Resolution No. 3, Department of State Bulletin, Vol. 14 (1946), p. 122; 
[1949] Inter-Allied Reparation Agency Report, Annex II, p. 16. 

32 Cf. Kurt H. Nadelmenn, ‘‘Local Enemy Assets and the Paris Agreement on 
Reparation,’’ this JOURNAL, Vol. 40 (1946), pp. 813, 816. 

33 Ibid. 
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- interest of our creditors and in line with our general policy to maintain 
security of credit. From such change in our law our creditors will auto- 
matically benefit in countries like France and Belgium, which have the 
reciprocity clause, provided the claim was proved in time or that time for 
proof has not lapsed. 

In any event, the Act should be amended to make payment of claims 
held by resident aliens dependent upon reciprocity. There is no good 
reason for our paying claims of resident aliens who are nationals of coun- 
tries where claims of resident aliens are not paid. The reciprocity clause 
in the original Act, which had served its purpose well after the first World 
War,** should have been incorporated into the 1946 Amendment, now the 
basis for admission of claims. 

Kurt H. NADELMANN 


SUSPENSION OF RIGHTS AND OBLIGATIONS UNDER MULTILATERAL CONVENTIONS 
BETWEEN OPPOSING BELLIGERENTS_ON ACCOUNT OF WAR . 


One of the less heralded aspects of the signing of the Treaty of Peace 
with Japan at San Francisco in September, 1951, was the position of Japan 
under the various multilateral conventions to which she was bound prior 
to December 7, 1941. The question of the Japanese rights and obligations 
under these conventions was, however, expressly covered by the following 
declaration,’ which was made at the time of the signing of the treaty: 


DECLARATION 


With respect to the Treaty of Peace signed this day, the Government 
-of Japan makes the following Declaration : 

1. Except as otherwise provided in the said Treaty of Peace, Japan 
recognizes the full force of all presently effective multilateral interna- 
tional instruments to which Japan was a party on September 1, 1939, 
and declares that it will, on the first coming into force of the said 
Treaty, resume all its rights and obligations under those instruments. 
Where, however, participation in any instrument involves membership 
in an international organization of which Japan ceased to be a member 
on or after September 1, 1939, the provisions of-the present paragraph 
shall be dependent on Japan’s readmission to membership in the 
organization concerned. 

2. It is the intention of the Japanese Government formally to accede 
to the following international instruments within the shortest prac- 
ticable time, not to exceed one year from the first coming into force 
of the Treaty of Peace: [Thereafter follows a list of instruments. ] 


Japan has not been slow to implement this Declaration. Thus on March 
27, 1952, the Japanese instrument of acceptance of the Narcotics Protocol 


34 See note 21, supra. 

1 Conference for the Conclusion and Signature of the Treaty of Peace with . Japan, 
Record of Proceedings (Department of State Publication 4392); Senate Exees, A,B,C,D, 
82nd Cong., 2d Sess., p. 48; Supplement to this JOURNAL, below, p. 86. 


CURRENT NOTES 533 


of December 11, 1946, was deposited wita the Secretary General of the 
United Nations. Article V of this Prosocol provides that only states 
parties to the agreements and conventions which were amended by the 
Protocols could become parties to the latter, and Japan was a party to 
four of the amended agreements. 

It is proposed here to inquire briefly into the question of how far the 
Japanese action in making the Declaration was in accordance with previous 
state practice, and what would have been the legal position in the absence 
of any such declaration. 

With regard to the peace treaties which followed upon World War I, 
a différence in procedure is to be observed. Thus the Treaty of Versailles 
set out specifically the multilateral conventions which were henceforth to 
be applied as between the Allied and Associated Powers and Germany.? 
The other peace treaties each contained similar’ provisions. 

In contrast, no such provisions have been contained in any of the peace 
treaties which have been concluded up to the present time‘ as a conse- 
quence of World War II, What would appear to be an explanation of this 
departure from earlier practice is to be found in a statement made by 
the U.S.S.R. Delegate at the Sixth Meeting of the Legal and Drafting 
Commission of the Paris Conference of 1946 which drew up the peace 
treaties between the ‘‘Big Four” and other Allied Powers on the one 
hand, and Bulgaria, Finland, Hungary, Italy, and Rumania on the other. 
In reply to a question from the Netherlards Delegate, he said: 


The question of multilateral treaties was discussed when: the text of 
Article 37 was drawn up. The authors of the draft of this Article, if 
we can so express ourselves, agreed shat, according to the opinion at 
present generally. prevailing in international law, the Communis 
opinio, multilateral treaties are only suspended by war. It is therefore 
unnecessary to deal with the re-establishment of such Treaties in the 
Peace Treaty. 

On this subject, there was also a proposal to follow the precedent of 
the Treaty of Versailles. This was not adopted. So long as multi- 
lateral treaties are merely suspended between belligerents (some, such 
as the Red Cross Convention, are nct even suspended), the effects of 
these treaties, after peace has been concluded, are re-established be- 
tween the parties concerned. It was considered unnecessary to men- 
tion this point.’ 


2 Art. 282 et seg. 

3 Treaties of Trianon (Art. 217. et seg.), Sèvres (Art. 269 et seqg.), Neuilly (Art. 167 
et seq.), Saint-Germain (Art. 234 et seq.). 

4 June 1, 1952. However, there are provisions in the peace treaties for the revival of 
bilateral agreements. E.g., Art. 10 of the Treaty of Peace with Rumania, United 
Nations Treaty Series, Vol. 42, p. 3. 

53 Doeuments of the Paris Peace Conference (C.P.) J.R., 6th meeting, p. 348. See 
also, Fitzmaurice, in Hague Academy Recueil des Cours, 1948 (II), pp. 259-364, at pp. 
308-309. 
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The legal correctness of the doctrine propounded in this statement, that 
the suspension of rights and obligations arising under multilateral conven- 
tions in force at the outbreak of war between the opposing belligerents is 
terminated by the conclusion of a peace treaty, was not questioned by any. 
of the other delegates at the Conference. Its acceptance by all the govern- 
ments participating in the Conference, and the resulting absence from 
the Paris Peace Treaties of 1947 of any reference to the revival or re-entry 
into force as between- the opposing belligerents of prewar conventions, 
may be regarded as an authoritative expression of modern state practice 
on the subject. It is, moreover, significant that there were similarly no 
provisions dealing with the matter in the Japanese Peace Treaty. It would 
seem therefore that the precedent established in Paris was followed at San 
Francisco. The legal necessity for the Japanese Declaration, which it may 
be recalled was unilateral, may consequently be doubted,® and may be eon- 
sidered as merely a re-statement of the already existing legal position. 

It will be observed that the statement cited above of the U.S.S.R. Dele- 
gate to the Paris Conference acknowledges that some multilateral conven- 
tions are not even suspended as between opposing belligerents on account 
of war, and gives as an example the Red Cross Conventions. It may be 
questioned whether state practice supports the view that other social or 
humanitarian conventions fall into the same category. There is very 
little available evidence, except that apparently ‘the Secretariat of the 
League of Nations continued during World War II to carry out the fune- 
tions entrusted to the Secretary General under the various Narcotics 
Agreements as if these agreements had not been suspended as between 
the various hostile Powers. The basis for the view which must necessarily 
have been taken by the League Secretariat may be thought to be that their 
practice corresponded with the original intentions of the parties and with 
the spirit and purpose of the agreements. On the other hand, the in- 
clusion of the Narcotics Agreements among those enumerated in the Japa- 
nese Declaration would appear to indicate that they were considered at least 
as suspended by the Japanese Government. As has already been shown, 
the legal necessity for the making of this Declaration is not convincing, and 
therefore perhaps too much weight should not be attached to the type of 
multilateral conventions and agreements referred to therein. 

In view of the relative novelty of the principle established by the 1947 
Paris Peace Treaties, it may now be helpful to turn to the views of writers 
on international law, in order to see whether they are in accord with state 
practice on this subject.’ 


6 It may be noted that the comment to the Harvard Research draft convention on the 
Law of Treaties (hereinafter cited and referred to as the Harvard Draft) prepared by 
the Research in International Law, Harvard Law School, this JOURNAL, Supp., Vol. 29 
(1935), p. 1200, takes the same view with regard to the provisions inserted in the Treaty 
of Versailles and other post-World War I treaties. 
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Most nineteenth-century writers adhered to the proposition that war 
ipso facto abrogated treaties as between opposing belligerents.’ It must 
be remembered, however, that the conclusion of multilateral treaties was 
of rare occurrence in those times, and that therefore this theory did not 
have very marked effects in practice. It would appear to be only tenable 
at the present time with regard to conventicns which are essentially of a 
political or financial nature, such that war renders their continuance a 
de facto impossibility, or actually destroys their subject-matter or vitally 
affects the status quo ante.® 

Thus the consensus of opinion among mocern authorities would appear 
to be that, generally, war only suspends the operation of a multilateral 
convention as between the opposing belligerents.? Tobin, in his Termina- 
tion of Multipartite Treaties, wherein he makes a fairly detailed examina- 
tion of the situation, inclines to the view, in his conclusion, that ‘‘multi- 
partite conventions may be said to be generally suspended so far as they 
concern direct relations between belligerents ’’*° It may be noted that he 
is further of the opinion that ‘‘treaties may be split into clauses and the 
effect of war on each clause considered separately,’’** but the feasibility. 
of this suggestion may be doubted except with regard to those conventions. 
whose particular nature lends them to such treatment.” 

Tobin limits the effect of his generalization by subjecting it to numerous 
exceptions, which appear to be based largely on the nature of particular 
conventions. This would seem to be a useful criterion in ascertaining 
the effect of war. Thus, as has been seen above, Red Cross Conventions, 
such as the Geneva Conventions of 1949, are of the type which will neces- 
sarily not be even suspended as a result of war between parties thereto, 
since they have been drawn up on the assumption that effect will be given 
‘to their provisions during wartime. Other aumanitarian conventions may 
be similarly classified as not even suspendec. Among these may be found 
certain international sanitary conventions, although in such cases where 
the convention has not been drawn up expressly to operate in time of war, 
their continued validity may depend upon how far in fact effect can be 
given to them, and how far it is in the interests of the opposing belligerents 
to do so. 

The operation of the great majority of multilateral conventions, how- 
ever, will be incompatible with the existence of a state of war or at least 


7See Davis, ‘‘The Effects of War upon International Conventions and Private 
Contraets,’’ Proceedings of the American Society cf International Law, 1912, pp. 124- 
132. 

8 See Sir Cecil Hurst, ‘‘The Effect of War on Treaties,’’ British Year Book of Inter- 
national Law, Vol. II (1921-22), pp. 37-47, at p. 42. 

9 It may not even be suspended as between bellizerents and neutrals, but this is an- 
other question. See the Harvard Draft, loc. cit., p. 1198. 

10 Op, cit., p. 122. i 11 Ibid, 

12 Çf. Art. 35 (e) of the Harvard Draft. 
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greatly affected by it, and it is to such conventions that the main principle, 
that they will be suspended during the period of hostilities, will be ap- 
plicable. The publicists also generally agree that, as has been shown above . 
in connection with the practice of states, there is no legal necessity for 
‘reviving’? multilateral conventions which have been suspended. On 
this point, as on others, the doctrine is in accord with the practice that 
where a peace treaty is silent upon the matter, the state of suspension will 
itself terminate at the same time as the entry into force of the peace 
. treaty.4 , 
A further criterion for deciding whether a particular convention is 
suspended or not on account of war is the intention of the parties. Article 
85 of the Harvard Draft, which reads as follows, emphasizes the im- 
portance of this factor > 


Errect or WAR 


(a) A treaty which expressly provides that the obligations stipu- 
lated are to be performed in time of war-between two or more of the 
parties, or which by reason of its nature and purpose was manifestly 
intended by the parties to be operative in time of war between two or 
more of them, is not terminated or suspended by the beginning of a 
war between two or more of the parties. 

(b) Unless otherwise provided in the treaty itself, a treaty which 
does not expressly provide that the obligations stipulated are to be 
performed in time of war between two or more of the parties, and 
which by reason of its nature and purpose was not manifestly in- 
tended: by the parties to be operative in time of war between two or 
more of them, is suspended as between the hostile belligerents during. 
the continuance of a war between two or more of the parties, and 
unless contrary provision is made at the conclusion of the war, it 
will again come into operation when the state of war is ended. 


Sir Cecil Hurst, in dealing with the effect of war upon bilateral treaties, 
takes the same view that the intention of the parties is ‘‘the true test,’’ 16 
and this may be thought to be applicable by analogy to those of the multi- 
lateral type. f 

However, it is doubtful whether it is a sufficient criterion by itself for 
determining the effect of war upon a convention, in the same way as re- 
lying solely on its nature will not always provide the best means of deciding 
the issue. It is therefore submitted that since, as the provision cited above 
from the Harvard Draft demonstrates, the nature of the convention has 


13 See Harvard Draft, loc. cit., p. 1200. 

14 Cf, Hyde, in his International Law, Chiefly as Interpreted and Applied by the 
United States (2nd rev. ed., 1947}, who, apparently writing before the publication of the 
Paris Peace Treaties, refers approvingly to the traditional procedure of inserting in 
peace treaties what multilateral conventions shall be regarded as still in foree between 
the former belligerents. 

15 Harvard Draft, loc. cit., p. 1183. | » 13 Loe. cit, p. 40. 
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a clear effect upon the intention of the parties, which is to be found either 
by express provision or by implication, the best method of arriving at a 
satisfactory result is to take a combination of both the nature of the con- 
vention and -the intention of the parties.” In a few cases where no pre- 
sumption arises with regard to the latter, then the nature of the convention 
will be the deciding factor. Usually, however, it will be possible to dis- 
tinguish some kind of intent, even though negative in form. 

In conclusion, it is satisfactory to discover that the principle adopted by 
modern state practice on the subject under discussion, is one which had been 
previously maintained by the most learned authorities to be not only 
legally justifiable, but also eminently practicable. There is, moreover, an 
opportunity further to substantiate this principle, since, at the time of 
writing, the conclusion of the peace treaties with Austria and Germany is 
still outstanding.%® 

MICHAEL BRANDON and ANTHONY LERICHE * 


` SOVIET BLOC PEACE DEFENSE LAWS} 


The so-called laws on the defense of peace enacted at the end of 1950 
and the beginning of 1951 by the countries of the Soviet bloe * are the legal 
expression of the current ‘‘ peace campaign?’ engineered by the Cominform 

‘and the Communist governments. The origins of the campaign may be 
„traced to the meeting of representatives of a number of Communist parties 
in Poland in September, 1947. 

The meeting of 1947 formally restored the machinery for international 

co-ordination of the work of the Communist parties by establishing the 


17 This would seem to have been the method followed by the League Secretariat in 
connection with the Narcotics Agreements during World War II, referred to above. 
While, however, on the one hand, the very existence of the Secretariat may have been 
a factor in this instance, nevertheless it may be observed that Germany notified the 
Secretariat of its intention to suspend the application of these agreements during the war. 

18 It would appear from the summary given in the New York Times of May 27, 1952 
(this being the only available source to date), of the terms of the Contractual Arrange- 
- ment signed at Bonn on May 26, 1952, between France, the United Kingdom and the 
United States on the one hand, and the German Federal Republic, on the other, that 
these do not contain any clause relating to the questions raised in the present note. 

* Legal Department, United Nations Secretariat. The views expressed in this note 
are the personal views of the authors. 

t The present note has been prepared as: part of the research of the Mid-European 
Law Project, which is co-sponsored by the Library of Congress and the National Com- 
mittee for a Free Europe, Inc. The Project is under the administration of Dr. Luther 
H. Evans, Librarian of Congress, and Dr. W. Lawrence Keitt, Law Librarian of the 
Library of Congress, and is under the supervision and editorship of Dr. Vladimir 
Gsovski, Chief of the Foreign Law Section. 

1 The Soviet-and Czechoslovak laws were reprinted in this JOURNAL, Supp., Vol. 46 
(1952), pp. 34-35. The East German, Albanian, Bulgarian, Hungarian, Polish, Ru- 
manian, and Outer Mongolian laws are printed below, Supp., 99-105. $ 
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Bureau for Co-ordination and Exchange of Information, known as the 
Cominform, At that meeting, which followed closely upon the enunciation 
of the Truman doctrine and it corollary, the Marshall Plan, an important 
analysis of the international situation was presented by Andrei Zhdanov, 
the representative of the Soviet Politburo. After examining what he 
termed the ‘‘American efforts at world domination,” Zhdanov said: 


The Communists must be the leading force in the effort to enlist. 
all anti-Fascist peace-loving elements in the struggle against the new 
American expansionist plans for the enslavement of Europe. 

The peoples of the world do not want war. The forces wanting 
peace are so important and powerful that if they remain stable and 
firm in the work for the defense of the peace, the plans of the aggres- 
sors shall suffer a complete fiasco.” 


Subsequently, on the ‘‘initiative of Polish, French, and Soviet intel- 
lectuals,’’* a ‘‘world congress of intellectuals’? was held at Wroclaw, 
Poland, August 25-28, 1948. The congress launched an international eam- 
paign ‘‘in defense of the peace,’’ urged the creation of national organiza- 
tions for the purpose, and set up an International Liaison Committee for 
purposes of co-ordination. This congress was followed by another at 
Prague (April 20-24, 1949) which elected a ‘‘ Permanent Committee of the 
World Congress of the Partisans of the Peace.” 5 

Toward the end of 1949 specific measures were taken to implement the 
generalities advocated by the congresses. In December, 1949, the Execu- 
tive Council of the Permanent Committee appealed to all nations and 
parliaments to support a petition for the outlawry of atomie weapons, 
to reduce armaments, and to promote the conclusion of a peace pact 
among the Big Five. This development is undoubtedly linked with the 
secret conference of the Cominform held in Hungary in November,. 1949. 

On March 16-19, 1950, the Permanent Committee held a session at 
Stockholm, Sweden, at which it adopted the notoricus oe appeal 
for the outlawry of the atomic weapon and called upon ‘‘all men of good 
will”? to sign it. At the same time, delegations from the Committee 
visited various parliaments to submit proposals for the enactment of laws 
“for the defense of peace,” which would actually prohibit war propa- 
ganda and make it punishable as a criminal offense. The demand for 
passage of national legislation prohibiting war propaganda was reiterated 
by the Second World Peace Congress (Warsaw, November 16-22, 1950), 
which has been compared by Soviet writers to the United Nations.* 


2Informatsionnoe soveshtanie predstavitelet nekotoryh Kkompartii (Moskva: Ogiz, 
1948), p. 47. 

3 A. L. Orlov, Borba narodov mira za mir (Moskva: Gospolitizdat, 1951}, p. 67. 

4Ibid., p. 244. Orlov states that unlike the United Nations, the Council. ineluded 
many colonial peoples and represented the peoples of the world, not the governments; 
that it was a truly universal forum. í 
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Tn response to the Warsaw appeal, the Scviet Union and the satellites, 
including East Germany but excepting Chine, promptly enacted ‘‘laws for 
the defense of peace.’’ The laws are brief (2 to 6 sections), except for 
the East German enactment, which is rather detailed and consists of 12 
sections. The majority (with the exception o? the Bulgarian and Rumanian 
Acts) contain: preambles which stress the scourge of war, praise the con- 
struction of socialism, and insist upon the necessity of preserving interna- 
tional peace. The preambles of the Hungarian, Polish, Outer Mongolian, 
Soviet, and Czechoslovak laws directly refer to the appeals of the World 
Peace Congress and indicate that the enactments are passed in response to 
those appeals, 

Among the nine laws the East German kaw is conspicuously the most 
detailed ; its scope far exceeds that of the other laws. Its preamble, in con- 
trast to those of the other acts, identifies zhe danger to peace with the 
international policies of certain countries, and charges the governments 
of the United States, Great Britain, and France with imperialistic designs 
threatening German national interests and the peace and security of 
Europe. 

The definitions of crimes against peace or against peaceful relations be- 
tween nations, also defined in some laws as crimes against fatherland and 
humanity, vary in comprehension. The Bulgarian law distinguishes be- 
tween instigation to war and war propaganda; the Rumanian, Polish, and 
Albanian laws include in one broad definition all punishable acts imperiling 
international peace; and the Czechoslovak, Hungarian, Soviet, and Outer 
Mongolian laws concentrate exclusively upon war propaganda. The Bul- 
garian law considers instigation to war any action which directly or in- 
directly endeavors to provoke armed aggr2ssion, while war propaganda 
includes advocating war, use of mass-destruction weapons, racial discrimi- 
nation with a view to future wars, or the exzermination of peoples, or com- 
mitting any other act aimed at military or economic preparation for future 
aggression, Of the three laws which consicer instigation to war and war 
propaganda as a single crime, the simplest definition of the crime is the 
Rumanian, which cites as punishable offerses war propaganda and any 
activity designed to endanger the peace. The Albanian law enumerates 
various acts which constitute the crime of instigation to war and war 
propaganda. The Polish law introduces a new element by making all acts 
punishable which combat or besmear the peace movement. 

The East German law lists seven separate crimes as crimes against the 
peace: propaganda of racial discrimination, advocacy of aggressive actions 
or actions designed to subjugate a people, recruitment of Germans for 
foreign armies, revival of German militarism; incitement and propaganda 
against certain international agreements, propaganda advocating use of 
mass-extermination weapons, defaming and slandering the peace move- 
ment, and incitement against participants in the peace movement. 
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The East German law reflects the unique position of Germany, split into 
two political units representing differing ideals of government and differ: 
ing platforms for the re-establishment of a unified and sovereign German 
state. The purpose of the law is to prevent West Germany from becoming 
aligned with the Western Powers. Section 3, paragraph (2), of the law 
aims to maintain the validity and the binding force of international agree- 
ments reached during the war, presumably including those of Potsdam and 
Yalta, which made it possible for the Soviet Union to influence or obstruct 
decisions bearing upon the future of Germany. The law extends the 
jurisdiction of the East German courts from the citizens of Hast Germany 
to all German nationals, although the acts prohibited by the law may have 
been committed outside the territory of the Hast German Republic. This 
might mean that members of the Bonn Administration could be prosecuted 
for acts which East German prosecuting euutlon Ges would find contrary 
to the provisions of the law. 

The penalties for violations of the peace defense laws vary. The 
Bulgarian law provides life imprisonment for instigation to war and 15 
years’ imprisonment for war propaganda. The German law provides for 
imprisonment, imprisonment at hard labor, life imprisonment, and death 
penalty. All other laws are limited to one basic penalty—imprisonment 
(Czechoslovak, Outer Mongolian, Polish, and Hungarian laws), or im- 
prisonment at hard labor (Albanian and Rumanian laws), except the 
Soviet law, which provides that persons guilty of war propaganda shall be 
prosecuted as ‘‘major criminals,’ a term which is connected with 
no specifie penalty in Soviet law. The Czechoslovak and East Ger- 
man laws make the degree of punishment contingent upon the circum- 
stances in which the crime is committed. The Czechoslovak law provides 
a penalty of imprisonment from one to 10’ years, or from 10 to 25 years in 
aggravating circumstances. The East German law provides imprison- 
ment at hard labor in grave cases. In particularly grave cases the penalty 
is imprisonment for from not less than five years to life, and in cases 
where the offender has acted upon instructions from a foreign state, its 
offices or agencies, the death penalty may be imposed. As a rule addi- 
tional punishments, such as deprivation of public and civil rights and 
partial or total confiscation of property are mandatory, some of the laws 
giving the court discretionary powers in this respect. The East German 
law provides that an unlimited fine may be imposed, together with a 
penalty. 

There have been several evaluations of the significance of the peace 
movement and the resultant Peace Defense Laws by Soviet authorities on 
international law and relations. The most important is an article by’ 
V. F. Generalov in the October, 1951, issue of the official legal periodical, 
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Sovetskoe Gosudarstvo i Pravo After elaborating upon: the thesis that 
the United Nations has been subverted by ihe United States and turned 
into an instrument of aggression, Generalov links the Peace Movement to a 
resolution of the General Assembly of the United Nations adopted on 
November 3, 1947, calling for ‘‘measures against propaganda and the in- 
citers of a new war’’; € the United Nations having failed to implement this 
‘ resolution, the peoples of the world have launched a corrective movement to 
. translate the provisions of the resolution and the Charter into positive 
action furthering the peace. 

Pursuing this argument, Generalov says that since the Peace Movement 
is consistent with current international law and‘attempts to implement, it, 
the opposition of the Western Powers and edministrative measures taken 
against it and its participants are violations of international law. Repres- 
sion of what he calls ‘‘propaganda for peace” is a violation of the above- 
mentioned resolution and the Charter of the United Nations and therefore 
of existing international law: 


_ The forms and methods of the popular movement for peace conform 
to the generally accepted rules of international law. Therefore, the 
popular movement for peace and its individual participants must be 
placed under the protection of internaticnal law and safeguarded from | 
the arbitrariness of domestic legislation and repressive measures of the 
imperialist governments. 

The measures of the governments of zhe countries of the American 
imperialist bloc directed to the prohibition and restriction of the 
popular movement for peace, security, and democracy, and to the 
persecution of individual participants in this movement, must be re- 
garded as violations of existing rules of international law. .. .7 


Writing on the Soviet Peace Defensé Law,? the leading Soviet jurist and 
Academy member, A. N. Trainin, points frankly to the political significance 
of the enactment: 


This law has immense political significance; it is a new and eloquent 
testimony of the pacific policy of the Soviet Union and of the organic 
bond between this policy and the great movement of all peoples for 
peace. ; , 


As for the place of the peace congresses in international law and relations, 
it is consistently maintained by Soviet authors that: 


5V. F. Generalov, ‘‘Vsenarodnoe dvizhenie za mir i mezhdunarodnoe pravo” [The 
world peace movement and international law], Sovetskoe Gosudarstvo i Pravo, No. 10; 
1951, pp. 10-23. 

6 United Nations General Assembly, Official Records, 2nd Sess., 1947, p. 745. 

7 Generalov, loc. cit, p. 23. 

8A. N. Trainin, ‘‘Zakon o zashtite mira’? [Law om the defense of peace], Sovetskoe 
Gosudarstvo i Pravo, No. 4, 1951, p. 17. l 
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The World Peace Couneil: in‘contradistinetion to the United N ations, 
is an organization representing the nations of the world themselves, 
and not their governments. Here lies the particular strength and the 
indisputable moral authority of the World Peace Council.® 


The collection of signatures for the outlawry of the atomic ‘weapon, 
claimed by Communist sources at $500,000,000 for the entire world, is said to 
constitute an ‘‘international referendum’’ on the issue of the atomic 
Weapon and, as such, a source of international law.” 

The provisions of the laws and the Soviet comments indicate clearly 
that the real purpose behind them is merely to put the Soviet bloc on 
record as the ‘‘camp of peace,” which has gone even to the length of en- 
acting domestic legislation against warmongering. In reality, of course, 
the laws have no practical meaning whatever, except perhaps for the Hast 
German act, which aims to prevent the unification of Germany on Western 
terms. No one behind the ‘‘Iron Curtain’’ has independent access to the 
media of propaganda or the freedom to state independent opinions about 
peace or war. It is quite significant, in evidencing the propaganda pur- 
pose of the laws, that no cases have so far been reported prosecuted under . 
them. 

K. GRZYBOWSKI and M. PunpEFF 


SOVIET COMMENTS ON INTERNATIONAL LAW 


The tight intellectual censorship enforced very strictly since the last war 
has produced its results. The Soviet professional reviews, including the 
Sovetskoe Gosudarstvo i Pravo, are filled with political propaganda of a 
rather cheap nature; the same worn-out ideas are repeated da capo al fine in 
the same repetitious and hackneyed form, as though the Scviet authors 
fear to be original even in the form of expression. As a result, the three 
issues of Sovetskoe Gosudarstvo i Pravo, Nos. 11 and 12, 1951, and No. 1, 
1952, do not contain much material interesting to an international lawyer, 
although the Board of Editors had announced last year that they would 
devote more space to international issues. However, they must have meant 
that they would print numerous vituperations against the West without 
paying much attention to the truly legal issues. Insofar as political 
propaganda is concerned, one would have a rich choice except for the 
repetitious character of the anti-Western diatribes. The titles of the main 
articles devoted to international problems in the above-mentioned issues 
are rather suggestive of the level to which the Soviet professional reviews 


9 E.g, 8. V. Molodtsov, ‘‘Za predotvrashtenie voiny, za pakt mira’? [For the pre- 
vention of war, for a pact of peace], ibid., No. 7, 1951, p. 23, quoted in this JOURNAL, 
Vol. 46 (1952), p. 333. Obviously Molodstov is not concerned with election as a source 
of authority. 

10 Academy of Science of the U.S.S.R., Department of Law, International Law 
(Moscow, 1951, in Russian), p. 591. Also, Orlov, op. cita, p. 74. 
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have sunk : ‘‘ American-English imperialists as protectors of war criminals”? 
(No. 11), ‘‘Ameriean justice and the Hitlerite criminals’’ (ibid.), ‘‘A new 
crushing blow against the Anglo-American aggressive bloe” (No. 1), ‘The 
international illegality of the North Atlantic Pact’’ (ibid.), ‘‘The Council 
of Europe—the weapon of the Anglo-American imperialists’ (ibid.). The 
substance of such articles remains the same—the opposition between the 
two blocs, the one devoted to the cause of peace and headed by the Soviet 
Union, and the other aggressive and preparing the Third World War; of 
course, the latter which is composed of the members of the North Atlantic 
Treaty Organization and of the signatories of the Rio Pact, is directed by 
Wall Street. 

Unfortunately, the same vituperative pattern is being imposed on the 
satellite lawyers. The latter have been cut off from the traditional con- 
tacts with Western juristic thought and have been compelled to look for 
inspiration to their Soviet colleagues, who may offer them only schooling in 
abusive language. Sovetskoe Gosudarstvo i Pravo, No. 12 (December, 
1951), contains a rather revealing article in this respect. Its author, 
Mr. G. Zhukov, writes about the Yearbook of International Law, Polish 
Institute of International Affairs, 1950 (pp. 76-84). The Yearbook con- 
tains the records of the third session of the Polish Institute held in June, 
1950, and attended by Polish international lawyers. The preface of the 
Yearbook states: 


Law, and in particular international law, lags behind the social develop- 
ment of the people’s democracy in Poland; this state of things is due 
„to the cosmopolitan influence of American imperialist ideology on the 
Polish science of international law. In these. circumstances the session 
of the Institute had before it the fundamental task of beginning a 
struggle for the emancipation of the Polish science of international law 
from the alien influence of the harmful cosmopolitan ideology of Amer- 
ican imperialism, and of channeling that science towards such develop- 
ment as would correspond to the interests of the Polish people and 
would make it serve the cause of socialism and of the struggle for a 
true peace. The topics of all reports were selected from that par- 
ticular point of view. (p. 76.) 


The Director of the Institute, Dr. M. Muszkat, who must have represented 
the Party, complained that Polish international lawyers had not yet risen 
up to the expected level: 


Many Polish international lawyers still remain in false idealistic posi- 
tions and solve the problems of law in a formalistic and dogmatic 
manner, while they do not attempt to discover the class substance of 
the principles and notions which they analyze. (p. 77.) à 


In other words, Polish international lawyers cannot easily forget their 
previous training and cannot switch quickly enough, even under the pres- 
` sure of a police state, from law studies to writing political propaganda 
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articles. They must have found some difficulty in forgetting that they had 
been a part of the Western legal profession, because Dr. M. Muszkat said: 


The influence of bourgeois science on the Polish science of international 
law was expressed in servility towards the pretended bourgeois sci- 
entific ‘‘authorities,’’ in following the arguments of those ‘‘author- 
ities,” in using their concepts and in glorifying the reactionary in- 
stitutions of law which were praised by the same ‘‘authorities.’’ In 
consequence some Polish international lawyers . . . joined some time 
ago in defending-.the reactionary and cosmopolitan concept of the 
primacy of international law over national law. (p. 77.) 


Dr. M. Muszkat advised his colleagues or wards to study carefully the 
Marxist-Leninist theory, without which no further development of Polish 
international law would be ecneeivable at all. He added a second word of 
advice, namely, to read constantly Soviet literature, because: 


To follow Soviet professional literature means to learn at the source 
of the most progressive science; this is the second duty after that of 
learning the works of the classics of Marxism, Marx and Engels, Lenin 
and Stalin; without the discharge of those. duties we cannot prevent 
mistakes nor can we move forward. (p. 78.) 


A Polish lawyer should be a Marxist-Leninist, should follow in his writ- 
ings the lead given by his Soviet colleagues, should forget in the process that 
he ever was a professional lawyer, and then should castigate himself for all 
his past ideological mistakes due to the nefarious Western influence. The 
new positions cannot be taken without passing through the preliminary 
stage of the humiliating confession of sins: ‘‘The change of attitudes with- 
out a public confession of one’s past errors and an explanation of their 
causes,’’ said the Director of the Institute, would not be considered as suf- 
ficient (p. 78). One might expect quite a few confessions of that type, 
because another Communist member of the’ Institute, Dr. L. Helberg, ac- 
cused his colleagues of indulging, even in their postwar writings, in the 
idealistic approach, of ignoring, minimizing or distorting the Soviet con- 
tribution to the development of international law, of agreeing with various 
bourgeois opinions, of going so far as to criticize the principle of unanimity 
of the Great Powers within the United Nations, and to support tke codifica- 
tion of international law or the development of international courts. All 
such mortal sins were so many symptoms of servility towards the West. 
One Polish lawyer dared even to write that ‘‘the Soviet conception of in- 
ternational law only completed the bourgeois doctrine’’ (pp. 81-83). Mr. 
G. Zhukov could not restrain his legitimate indignation : ‘‘One must express 
one’s astonishment at seeing the reporter, a well-known Polish international 
lawyer, being unable to.discover the basie difference between the truly 
scientific Soviet concept of international law and the pseudo-scientific 
bourgeois doctrines’’ (p. 81). One may be less surprised by the discovery 
made by one member of the Institute: ‘‘The majority of research writings 
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have been devoted to historical subjects detached from present reality and 
treated in a formalistic-dogmatie manner’’ (p. 82). Perhaps Polish lawyers 
find it more honest and safer to proceed with historical research rather than 
to become involved in contemporary subjects. It is interesting to note that 
Professor Ehrlich, the only Polish. lawyer o2 international repute who was 
present at the session of the Institute, submitted a report on the historical 
development of Polish international law b2tween the fifteenth and nine- 
teenth centuries; there he was on relatively safe ground. 
The Institute adopted a resolution in which the participants took the 
pledge to base their future research on the Marxist-Leninist theory, to 
demonstrate the immense contribution of the Soviet Union to the develop- 
ment of international law, to follow closelz the Soviet juristic literature, 
and to fight against the cosmopolitan bourgeois ideology. Mr. G. Zhukov 
- was entitled to comment that that session cf the Institute had marked the 
turning-point for Polish international law ıp. 76). l l 
Mr. S. Borisov, who seems to specialize in the jurisprudence of the Inter- 
national Court of Justice, publishes in the January, 1952 issue of Sovetskoe 
Gosudarstvo i Pravo (No. 1) an attack on taat Court under the title: ‘‘The 
International Court of Justice encroaches on the sovereign rights of Iran” 
(pp. 69-73). Throughout the article he identifies himself with the argu- 
ments of the Iranian Government, because: 


the reason for these contemporary events . . . which mark the end of 
the indivisible rule of Britain in Iran is the national emancipation 
movement in the countries of the Near and Middle East which cannot 
be stifled even by the joint efforts of the American-English imperialists 
(Harriman’s mission). (p. 70.) 


Mr. Borisov considers that the Iranian arg-ments have been well fone, 
because : 


1. That Government’s act of nationélization constitutes without any 
doubt an act which belongs by its nacure to the internal jurisdiction 
of each State. There lies the central problem of the dispute, although 
the majority of members of the International Court could not and 
did not want to understand it. They were filled with fear of national- 
ization by a nation of an alien enslaving concession. The Court should 
have recognized its lack of jurisdiction, taking into consideration the 
nature of the dispute which was not only legal, but mainly political. 

2. The Iranian Government was right in maintaining that its declara- 
tion of October 2nd, 1930 (relating to the acceptance of the compulsory 
jurisdiction of the Court) did not bind it to accept the jurisdiction of 
the Court in that particular case. The declaration referred to inter- 
national agreements and conventions tut not to concessions. - 

3. The Court was not competent to order the provisional measures, 
because, as two judges observed, it should not have taken a decision 
concerning those measures before deziding the question of its com- 
petence as to the substance of the dispute. ... Only after having 
convinced itself of its competence (but not after having taken it for 
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granted a priori, as the Court did in that case) the Court may order 
provisional measures. (pp. 72-73.) 


The concluding remarks oppose the democratic people of the world to the 
Court: 


Thus, the International Court has adopted for the time being only a 
decision relating to provisional measures; the latter was received with 
‘dissatisfaction in Teheran and in all the democratic circles of the world. 
One cannot expect any other reaction on the part of all democratic 
people, because the majority of the Court have upheld the intrigues of 
Anglo-American reaction and have attempted to hinder the national 
emancipation struggle of the Iranian nation. (p. 73.) 


As to the future judgment on the substance of the dispute the Soviet attitude 
is taken in advance: 


Whatever might be that decision of the Court, there is no doubt that 
the Iranian nation will eventually win the battle for national eman- 
cipation and for peaceful and equal relations among nations. (p. 73.) 


Mr. Borisov has the right to agree or to disagree with the British thesis 
or with the Court’s decision, but he could be reminded of the fact that the 
Iranian nation in 1946 had to pay a price for the evacuation of Soviet 
troops in the form of an oil concession; of course, being a ‘‘democratic and 
progressive’’ man, he would answer that the concession granted to a foreign 
corporation controlled by a foreign government subverted Iranian sov- 
ereignty, while a concession granted directly to the Soviet Government 
favored the national emancipation of the same Iranian nation. 

In the same January issue there is a report concerning the dissertations 
for the rank of candidate in ‘juristic science. The dissertations were 
presented to the Chairs of International Law and of the Theory of State 
and Law of the Academy of Social Sciences of the Central Committee of 
the Party. One candidate, Mr. Q. P. Badelin, wrote on the subject of ‘‘The | 
struggle of the Soviet Union for the sovereignty of people’s democracies’’ 
(pp. 79-80). With an utter lack of a sense of humor the author says: 
‘‘ National sovereignty is truly such only if'a nation does not admit of any 
foreign interference in her internal or international affairs” (p.79). Using 
this criterion he comes to the foregone conclusion that only the satellite 
countries of Eastern Europe are fully sovereign. This does not prevent 
him from acknowledging that: 


The rout of the Fascist hordes by the Soviet armed forces was the 
decisive pre-condition of the establishment and development of the 
people’s democracy in Poland, Rumania, Czechoslovakia, Bulgaria, 
Hungary and Albania. (p. 79.) . 


Therefore it seems that there was the initial Soviet intervention that was the 
pre-condition of the Communist victory in Eastern Europe. But was it an 
intervention ? 
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To this question one finds an answer in the thesis presented by Mr. M. K. 
Korostarenko ; ‘‘The principle of non-intervention—the immovable principle 
of the foreign policy of the Soviet Union’’ (pp. 80-82). The candidate 
warned that generalizations concerning the principle of non-intervention 
would be mistaken and said: 


The principle of non-intervention is not a definite and forever estab- 
lished principle; it me have a progressive just as well as a reac- 
tionary meaning. (p. 8 


It would acquire a reactionary meaning if applied as a criterion to the 
Soviet actual policy, because : 


The ‘author proves on the basis of factual material that not every oc- 
cupation constitutes intervention; during the Second World War the 
Soviet Union kept its occupation troops in the territories of various 
States, and the Soviet occupation troops continue to remain in Ger- 
many ; however, this does not constitute a violation of the sovereignty of 
those countries because the presence of Soviet troops, particularly in 
German territory, assists the German nation in the defense of her 
sovereignty against the intervention of the Western Powers and in the 
first place against the U. S. A. imperialists; this is why the presence 
there of Soviet troops is a progressive phenomenon. (p. 81.) 


One may understand better in the light of this observation the true mean- 
ing of Soviet criticism of the objectivity in which some Soviet lawyers have 
indulged. Objectively, foreign occupation would always represent a limita- 
tion upon national sovereignty ; from the Party point of view, which should 
be substituted for bourgeois objectivity, the whole question depends on 
the nationality of the troops—if they are Soviet troops, their presence does . 
not interfere with the sovereignty of the nation concerned; if they are 
Western, especially American or British troops, then there is the flagrant 
ease of intervention inccmpatible with the equal sovereignty of nations. 
All this is very nice, but has little to do with international law. 

The same Mr. Korostarenko establishes another claim to Russian intel- 
lectual priority. He ‘‘proves’’ that the principle of non-intervention was 
not proclaimed for the first time by the French Revolution; neither was it 
established by the Monroe Doctrine, but was introduced in international 
relations by Russia in her peace treaties concluded in 1721 with Sweden and 
in 1774 with Turkey. Without going much further back than 1648, Mr. 
Korostarenko could find the principle of non-intervention in the internal 
affairs of another state expressed in the Westphalia treaties to which Russia 
was not a party. 

What was the Monroe Doctrine? 


Businessmen from Wall Street used that doctrine in. their struggle for 
the conquest and enslavement of the Latin-American countries and in 


general as a weapon of their whole impudent expansionist’ policy, (p. 
80. ) . 
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The author repudiates the former point of view of Soviet lawyers that the 
Monroe Doctrine was 


the result of Russian aggressive policy in the Western Hemisphere; it 
was formulated in consequence of the aggressive policy of the United 
States itself. ... One cannot agree either with such authors who 
consider that the Monroe Doctrine is a norm of international law (D. 
Levine and others); it was a unilateral declaration of the President 
of the U. S. A. and Has never become a norm of international law. 


(p. 81.) 


Does it mean that the Soviet Union feels free to intervene in the affairs of 
the Western Hemisphere? 

The author thinks that the Monroe Doctrine was historieally ‘‘a division 

of the spheres of influence between the U. S. A. and the Holy Alliance” 
(p. 81), allocating to the former the Western Hemisphere. He thinks that 
the postwar policy of the United States aims at something much more 
ambitious than just the enslavement of the Western Hemisphere—the goal 
is the World State. which would be an American Empire. He mentions 
some of the means used to attain that ambitious objective: the ideological 
expansion of the United States under the cover of human rights (he must 
have never read. about the misgivings existing in this country concerning 
the Covenant of Human Rights), economie aggression in the form of the 
Marshall Plan, the devaluation of European currencies in 1949, the Baruch 
Plan for the international control of atomic energy, the North Atlantic 
Treaty (p. 81). 

The new approach to the Monroe Doctrine leads the sandidata’ in juristic 
science so far that he quotes as examples of its imperialist meaning certain 
events which took place not in the Western Hemisphere but in the Far East. 
He refers to the American-Chinese Treaty of Commerce of 1844 and to 
the American-Japanese ‘‘intervention’’ in Korea-in 1873 as proofs of the 
reactionary nature of the Monroe Doctrine. 

. Professor Durdenevskii who acted as one of the opponents of the thesis 
„praised the latter and added himself some ‘‘precious’’ information. Ac-- 
cording to him the United States had its own Tanaka memorandum. In 
1812 an official of the State Department, Mr. Sheller (it might be a refer- 
ence to Mr. William Shaler who acted as one of the American Agents in the 
negotiations with the Bey of Algeria), presented to President Monroe (he 
was then the Secretary of State, although Professor Durdenevskii promotes 
him to the post of President by a four-year anticipation) a plan of American 
policy. Sheller told the President that Napoleon would be defeated and 
that Britain and the United States would divide the world into their zones 
of influence (What foresight in 1812!). He advocated the conquest of the 
Western Hemisphere, beginning with the annexation of Texas, California 
and Cuba. The learned professor inappropriately forgets Florida and con- 
stantly uses a spelling which should be transliterated as Sheller. He adds: 
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‘*Sheller’s plan was that of the American great policy ; it was subsequently 
realized by the imperialists of the U. S. A.” (pp. 81-82.) Next time 
Professor Durdenevskii should act as a tru2 Stakhanovite and learn some 
American history to make his stories seem more plausible. 


W. W. KULSKI 
ANNUAL MEETING OF THE SOCIETY 


The Forty-Sixth Annual Meeting of tbe American Society of Inter- 
national Law was held from April 24 to Apzil 26, 1952, at the Hotel Wash- 
ington in Washington, D. ©. The general theme of the meeting was 

- “International Law as a Force in the World.” The meeting. was opened 
on Thursday evening, April 24, at 8 o’clock by President Manley O. 
Hudson, who, in his presidential address, spoke on some current interna- 
‘tional problems, including the exercise of the treaty-making power of the 
United States and the proposed Constitutional amendment concerning it. 
Judge Hudson’s address was followed by ore by Dr. Ivan Kerno, Assistant 
Secretary General in Charge of Legal Affairs, United Nations, on the 
“Future Prospects: of International Law and Organization.’’ The final 
and principal address of the evening was delivered by the Honorable Dean 
Acheson, Secretary of State, who spoke on ‘‘The Development of the Inter- 
national Community’’ and the part of law in this development. 

The second session was held on Friday morning, April 25, at ten o’clock. 
Under the chairmanship of Mr. George A. Finch, Vice President of the 
Society, the session considered ‘‘Current Treaty Problems.” Mr. William 
Cox, Assistant Director of the Division of Immunity and Treaties of the 
United Nations Secretariat, discussed the question of ‘‘Reservations to 
Multipartite Conventions,’’? with particular reference to the situation 
raised by reservations to the Genocide Convention and the Advisory 
Opinion of the International Court of Justice on the subject. Mr. John 
Allison, Assistant Secretary of State for Far Eastern Affairs, delivered a 
paper on ‘‘The Japanese Peace Treaty and Related Security Pacts.” He 
was followed by Professor Quincy Wright of the University of Chicago, 
who discussed ‘‘Congress and the Treaty-making Power,” referring also 
at some length to the proposed Constitutional amendment regarding the 
treaty-making power. 

Following the delivery of the formal papers on Friday morning, there 
was a discussion led by Miss Ruth E. Bacon of the Department of State, 
Wm. G. Downey, Jr., of the Judge Advocat2 General’s Corps of the United 
States Army, Dr. Stephen C. Y. Pan of Seton Hall University, Professor 
R. W. Van Wagenen of Princeton University, and Mr. Edgar Turlington 
of Washington, D. C. 

At 12:30 p. m. on Friday, April 25, the members of the Society were 
received by the President of the United States at the White House. 

The third session on Friday afternoon, April 25, was devoted to discus- 
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sion of ‘‘Emerging Concepts of International Law.’’ Dr. Charles Q. Fen- 
wick, of the Pan American Union, and an Honorary Vice President of the 
Society, presided. Professor Willard B. Cowles, of the School of Law of the 
University of Nebraska, delivered a paper on ‘‘The Impact of International 
Law on the Individual,’’ reviewing the classic as well as modern writers on 
international law with reference to the status of the individual as a subject 
of international law. Professor Cowles was followed by Dr. Hans Aufricht, 
of the Legal Department of the International Monetary Fund, who spoke 
on the ‘‘Expansion of the Concept of Sovereign Immunity with Special 
Reference to International Organizations.” Dr. Aufricht discussed the 
immunities and privileges of public international organizations as pro- | 
vided in the international agreements and conventions establishing the 
organizations and their legal capacities and privileges. Dean Philip 
Thayer, of the School of Advanced International Studies of Johns Hopkins 
University, discussed ‘‘ Concepts of International Law among New States.’’ 
Professor Sohn of Harvard University Law School spoke on ‘‘The Impact 
of the United Nations on International Law.” 

The discussion of the Friday afternoon papers was led by Mr. Leonard 
Meeker of the Department of State, Professor Leo Gross of the Fletcher 
School of Law and Diplomacy, Professor Oliver J. Lissitzyn of Columbia 
University Law School, and Mr. Arthur Sweetser of the United Nations 
Information Office, Washington, D. C. i 

The subject of the fourth session on Friday evening, April 25, was 
‘‘ Building a European Federation.” The Honorable Philip C. Jessup, a 
Vice President of the Society, was chairman of the meeting. Mr. Paul H. 
Gore-Booth, Counselor of the British Embassy, addressed the meeting on 
“NATO and European Federation.” Mr. Gore-Booth pointed out the 
influences which have operated to promote possible federation of the 
western European countries as well as some influences working against 
such unity, concluding his remarks with a statement of what form of 
unity would be best and che ‘steps to be taken toward it. Dr. Haris 
Morgenthau of the University of Chicago spoke on ‘‘The Schuman Plan 
European Federation,’’ noting the underlying political, social and economic 
forces upon which the Schuman Plan depends for its successful existence. 
He stated that in his opinicn the success of the Plan depends upon four 
fundamental factors relating to the international interests of the nations 
involved and the distribution of power among them, namely, the distribu- 
tion of power among the different agencies of the Coal and Steel Com- 
munity; the distribution of power between the agencies of that Community 
and the member governments; the degree of unity between the member 

-nations in the economic, military and political fields; and the distribution 
of power between the members of the Coal and Steel Community and the 
other chief coal and steel-producing nations. Professor Morgenthau con- 
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cluded that a satisfactory balance of power in Europe cannot be main- 
tained without the intervention of the United States. 

Mr. Frank C. Nash, Assistant to the Secretary of Defense for Interna- 
tional Security Affairs, spoke on ‘‘The European Defense Force and State 
Sovereignty,’’ discussing the organization of the European Defense Com- 
munity being a set up by agreement among France, Italy, Western Ger- 
many and the Benelux countries. He was followed by the Honorable 
John Vorys, Member of Congress from Ohio, who spoke on “‘The United 
States and European Federation,’’ discussing the Foreign Assistance Acts 
passed since 1948 in which the policy of the United States on European 
unity was expressed in various terms. Representative Vorys referred to 
the discussions at the meeting in Strasbourg of the Consultative Assembly 
of the Council of Europe, and concluded by stating that the United States 
wanted to see as much of Europe as possible united in as strong a federa- 
tion as possible. l 

The discussion on Friday evening was led by Mr. David H. Popper of 
the Department of State, Mr. George Millikan of Brookings Institution, 
Professor Ruth C. Lawson of Mount Holyoke Ccllege, Professor Franz B. 
Schick of the University of Utah and Professor Edward H. Buehrig of 
the University of Indiana. 

On Saturday morning, April 26, there was a general discussion of the 
papers delivered at the previous sessions, followed by the business meeting 
of the Society. Professor Edwin D. Dickinson of the University of Penn- 
sylvania was elected President of the Society to succeed Judge Manley 
O. Hudson. Ambassador Philip C. Jessup, Mr. George A. Finch? and 
Professor Quincy Wright were elected Vice Presidents of the Society. 
Secretary of State Dean Acheson was re-elected Honorary President of thé — 
Society and the existing Honorary Vice Presidents were re-elected. Judge 
Manley O. Hudson and Honorable Fred K. Neilsen were elected Honora 
Vice Presidents to fill existing vacancies. 

The following members were elected to the Executive Council for the 
term expiring in 1955: Professor Clarence A. Berdahl, Honorable William 
S. Culbertson, Professor Clyde Eagleton, Mr. Richard W. Flournoy, Pro- 
fessor Charles E. Martin, Senator H. Alexander Smith, Mr. Edgar Turling- 
ton, and Mr. Louis B. Wehle. The Society also elected the following 
members of the Nominating Committee for the coming year: Myres 8. 
MeDougal, Chairman; Willard B. Cowles, Alwyn V. Freeman, Ernest A. 
Gross, and Hans J. Morgenthau. 

At its business session the Society also approved the recommendation of 
the Committee on Annual Awards and voted to confer on Professor Hans 
Kelsen of the University of California the Society’s Certificate of Merit 
for his work entitled ‘‘The Law of the United Nations.’’ It also elected to 
Honorary Membership in the Society Professor J. L. Brierly of Oxford 
University. 


1 Election subsequently declined. 
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The Forty-Sixth Annual Meeting concluded with a banquet in the Hall 
of Nations of the Washington Hotel on Saturday evening, April 26, at 
seven o'clock. Judge Manley O. Hudson introduced ‘the new President of 
the Society, who presided at the dinner. The Ambassador of Australia, 
The Right Honorable P. C. Spender, delivered the principal address on the 
subject of ‘Law, Morality and the Communist Challenge.’’ Mr. Justice 
Robert H. Jackson, of the Suprerne Court of the United States, addressed 
the meeting on the subject of ‘‘The United Nations Organization and War 
Crimes.” The concluding address was delivered by Senator John J. Spark- 
man of Alabama on the subject, ‘‘Congress and the Conduct of Foreign 
Policy.” The dinner concluded one of the most successful meetings the 
Society has ever held. There was a large attendance of distinguished mem- 
bers and guests at all the meetings. i 

Ereanor H. Finca 
Executive Secretary 


JUDICIAL DECISIONS 


By Wiu1am W. Bissop, JR. 
Of the Board of Editors 


{With the assistance of Mrs. Rotraud Perry, mad2 possible by the W. W. Cook Legal 
Research Endowment of the University of Michigan Law School.] 


Enemy property—residence in enemy territory 
GUESSEFELDT V. McGratre. 72 S. Ct. 838; 342 U. S. 308, 
U. S. Supreme Court, Jan. 28, 1952. Frankfurter, J. 


Plaintiff, a German national who had lived in Hawaii from 1896 to 
1938, took his family to Germany for a vacation and was unable to return 
to the United States because of the outbreek of the war in 1939. He was- 
involuntarily detained by the German authorities after the United States 
entered the war, and then by the Russians after 1945. After returning to 
the United States in 1949, he brought an éction under § 9 of the Trading 
with the Enemy Act to recover property vested by the Alien Property 
Custodian, that section permitting ‘‘any person not an enemy’’ to recover 
vested property. Although the Act defined ‘‘enemy’’ to include ‘‘ Any 
individual . . . resident within the territory’’ of a nation with which 
the United States was at war, the Court helc that plaintiff was not ‘‘resident 
within” Germany. ‘‘Residence within’’ was held to imply ‘‘something 
more than mere physical presence and something less than domicile.” Nor 
was plaintiff prevented from recovery by § 39 of the Act, which had added 
that ‘‘No property or interest therein of Garmany, Japan, or any national 
of either such country vested .. . shall be returned.” The Court said: 


Section 39 was passed as part of a measure establishing a commission 
‘on the problem of compensating American prisoners of war, internees 
and others who suffered personal injury or property damage at the 
hands of World War II enemies. Conzressional attention was focused ` 
on the nature and extent of these claims and methods of adjudicating 
them. The issues involved in § 39 were of peripheral concern. Read- 
ing the legislative history in this ligkt, it lends support to the view 
that § 89 was conceived as dealing with property not otherwise subject 
to return. 


The court added that a contrary construction would require the decision 
of debatable constitutional questions, since ‘‘It is clear . . . that friendly 
aliens are protected by the Fifth Amendment requirement of just compen- 
sation,” and plaintiff might fall within the class so protected. 


1 Vinson, C. J., and Reed and Minton, JJ., dissented; Clark, J., took no part in the 
decision, 
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Note: In Cities Service Co. v. McGrath, 72 S. Ct. 334, 342 U. S. 330 
(Jan. 28, 1952), affirming 189 F. (2d) 744 (2d Ct., June 18, 1951) which had 
reversed 93 F. Supp. 408 (S. D. N. Y., Oct. 24, 1950), the court upheld the 
power of the Alien Property Custodian to vest negotiable bearer bonds 
issued by defendant American corporation and owned by German nationals, 
though the bonds themselves were last reported to be in the hands of 
Russians in Berlin. The court added that if as a result defendant were 
compelled to pay the holders of the outstanding bonds in a foreign court, 
double liability should be prevented by the right to recoup from the United 
States. ` 

In Orme v. Northern Trust Co., et al., 410 TL 354, 102 N. E. (2d) 335 
(Nov. 27, 1951), the Illinois Supreme Court held that the power to vest 
alien. property under the Trading with the Enemy Act did not end with 
the cessation of hostilities; that the courts may not examine economic or 
political aspects of the policy established by the Government, and that ‘‘no 
war power delegated to the Federal Government. may be contre vend or 
limited by the State Constitution.’’ 

Further with respect to enemy alien property, see Pass v. McGrath, 
192 F. (2d) 415 (Dist. Col., Oct. 5, 1951), cert. den., 342 U. S. 910 (Jan. 7, 
1952); McGrath v. Hunt, Hill & Betts, 194 F. (2d) 529 (2d. Ct., Feb. 27, 
1952); N. V. Montan Export-Metaal v. U. X., 102 F. Supp. 1016 (Ct. Cls., 
March 4, 1952) ; Mittler v. McGrath, 102 F. Supp. 1007 (Dist. Col., March 
3, 1950) ; Guaranty Trust Co. v. First Nat. Iron Bank, 8 N. J. 112, 84 At. 
(2d) 6 (Nov. 5, 1951) ; Fontheim v. Legerlotz, 102 N. Y. S. (2d) 847 (Sup. 
Ct., N. Y. Cty., Jan. 30, 1951); U. S. v. Board of Finance & Revenue, 369 
Pa. 386, 85 At. (2d) 156 (Dec. 27, 1951) ; Vamvakas v. Custodian of Enemy 
Property, [1952] 1 All Eng. L. R. 629 (Q. B. D., Feb. 27, 1952). 


Enemy property—friendly interest in enemy-controlled neutral corpo- 
ration ; 

KAUFMAN v. SOCIÉTÉ INTERNATIONALE, ete. 72 S. Ct. 611; 343 U. S. 
156. 

U. S. Supreme Court, April 7, 1952. Black, J. 


Acting undér § 5 (b) of the Trading with the Enemy Act (40 Stat. 411), 
as amended in 1941 (55 Stat. 839), the Alien Property Custodian had 
vested the American assets of Interhandel, a Swiss corporation, on the 
ground of its control by Germans. Petitioners were American citizens who 
own stock in Interhandel, and moved to intervene to protect their claims on 
the corporation’s assets which they alleged would not be pressed by the 
dominant enemy group. Reversing the action of the lower courts in de- 
nying such right to intervene, the eure declared the underlying question 
to be: 
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What part of the assets of a corporation organized under the laws of a 
neutral country may the Custodian retain where part of the corporate 
stock is owned by enemies, part by American citizens, and part by 
nonenemy aliens? 


Pointing out that prior to the 1941 amendment, even enemy ownership of 
stock and domination would not have justified seizure of the assets of a 
neutral corporation, the court said: 


under the 1941 amendment the nonenemy character of a foreign 
corporation because it was organized in a friendly or neutral nation 
no longer conclusively determines that all interests in the corporation 
must be treated as friendly or neutral. The corporate veil can now 
be pierced. Enemy taint can be found if there are enemy officers or 
stockholders; even the presence of some nonenemy stockholders. does 
not prevent seizure cf all the corporate assets... . While Congress 
has clearly provided for forfeiture of enemy assets, it has used no 
language requiring us to hold that innocent interests must be con- 
fiscated because of the guilt of other stockholders. . . 

Our holding is that when the Government seizes assets of a corpora- 
tion organized under the laws of a neutral country, the rights of in- 
nocent stockholders to an interest in the assets proportionate to their 
stock holdings must be fully protected. This holding is not based on 
any technical concept of derivative rights appropriate to the law of 
corporations. It is based on the Act which enables one not an enemy 
as defined in § 2 to recover any interest, right or title which he has in 
the property vested. The innocent stockholder may not have title to 
corporate assets, but he does have an interest which Congress has indi- 
cated should not be confiscated merely because some others who have 
like interests are enemies? 


Note: In Uebersee Finanz-Korporation, A. G., v. McGrath, 72 S. Ct. 
618, 343 U. S. 205 (April 7, 1952), dealing with a Swiss corporation whose 
status had been before the Court on the pleadings in 332 U. S. 480 (1947), 
this JOURNAL, Vol. 42 (1948), p. 470, the trial court had thereafter found 
on the facts that the corporation was to the extent of 97% owned, managed, 
used and controlled by a German national living in Germany. The unani- 
mous court (except for Clark, J., who took no part), speaking through 
Minton, J., found that the corporation was ‘“‘enemy’’ because affected by 
an ‘‘enemy taint’’ due to ‘‘the direct and indirect control and domination 
by an enemy national,’’ and thus was unable to recover its property vested 
by the Custodian. However, any non-enemy interests were to be given an 
opportunity to present their claims. On the principal question, the Court 
said: 

It is suggested that there must be proof of the actual use of the prop- 


erty for economic warfare against the United States before it can be 
vested. The crucial fact is not the actual use by an enemy-tainted 


1 Vinson, C. J., and Reed and Minton, JJ., dissented, while Clark, J., took no part in 
the case. 
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corporation of its power in economic warfare against the United 
States. It is the existence of that power that is controlling and against 
which the Government of the United States may move. The Govern- 
ment does not have to wait for the enemy to do its worst before it acts. 


Military occupation—Germany after 1949—crimes 
Mapsen v. KINSELLA. 348 U. 5. 341. 
U. S. Supreme Court, April 28, 1952. Burton, J. 


Affirming the decisions below,' the Court held that a United States Court 
of the Allied High Commission for Germany had jurisdiction in 1950 to 
try the civilian American wife of a member of the United States Armed 
Forces on the charge of murdering ner husband in the United States Area 
of Control in Germany in October, 1949, after the transfer of occupation 
_ administrative powers to the Department of State. She was held properly 
convicted under German law. The Court said, in part: 


In the absence of attempts by Congress to limit the President’s 
power, it appears that, as Commander-in-Chief of the Army and Navy 
of the United States, he may, in time of war, establish and prescribe 
the jurisdiction and procedure of military commissions, and of tribunals 
in the nature of such commissions, in territory occupied by Armed 
Forees of the United States. His authority to do this sometimes sur- 
vives cessation of hostilities.. The President has the urgent and in- 
finite responsibility not only of combating the enemy but of governing: 
any territory occupied by the United States by force of arms. 


Under the authority of the President as Commander-in-Chief of the 
United States Armed Forces occupying a certain area of Germany 
conquered by the allies, the system of occupation courts now before 
us developed gradually. ... The President . . . in 1945 established 

.. & United States Military Government for Germany. ... Mili- 
tary Government Courts, in th2 nature of military commissions, were 
then a part of the Military Government. . . . They were vested with 
jurisdiction to enforce the German Criminal Code in relation to 
civilians in petitioner’s status in the area where the homicide occurred. 

. . . [Despite the change of name with the entry into effect of the 
Occupation Statute, and the change to civilian control, the courts] 


. derived their authority from the President as occupation courts, or 


tribunals in the nature of military commissions, in areas still occupied 
by United States troops. Although the local government was no longer 
a ‘‘Military Government,’’ it was a government prescribed by an oc- > 
cupying power and it depended upon the continuing military occu- 
pancy of the territory.’ 


193 F. Supp. 319 (S.D.W.Va., 1950), this JOURNAL, Vol. 45 (1951), p. 375; 188 
F. (2d) 272 (4th Ct., 1951). 
2 Justice Black dissented. 
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Suit by enemy state after end of hostilities 
JAPANESE GOVERNMENT V. COMMERCIAL Cas. Ins. Co. 101 F. Supp. 243. 
U.S. District Court, 8. D. N. Y., Nov. 20,1951. Ryan, D. J. 


After the cessation of hostilities but before the effective date of the Peace 
Treaty, the Japanese Government brought an action for breach of a con- 
tract made with it in 1949, which contract had been approved by the 
Supreme Commander for the Allied Powers.: The court denied defendant’s 
motion to dismiss because of plaintiff’s alleged incapacity to sue and the 
court’s alleged lack of jurisdiction. Although the plaintiff was deemed to 
be ‘‘a non-resident, alien enemy,’’ yet the common law rules against actions 
by enemy aliens were subject to exceptions. The court relied on com- 
munications from the Department of State declaring that the Japanese 
Government was a sovereign government recognized by the United States, 
that it had been American policy to encourage such contracts as that in 
question, and that performance would not give ‘‘aid and comfort” to Japan 
in any prosecution of war against the United States. The court said: 


Japan was and has continued to be occupied, not for purposes of sub- 
jugation, annexation or destruction. The oceupation has been, essen- 
. tially, provisional and temporary; Japan has continued as a sovereign 
with its rights and powers of sovereignty limited only by the directives 
of' the Supreme Commander. 


It is settled that friendly foreign governments are not to be denied 
the privilege of suing in our courts. . .. When recognition, even for 
the limited purpose of granting it permission to function and trade as 
a foreign government with our nationals and within our borders, has 
been granted by the political.departments of our government, it is not 
for the judiciary to create barriers which thwart and defeat such 

_ action. ... : 

.. . Recognition as a sovereign government may, and not infre- 
quently does, exist independently and in.the absence of diplomatic 
representation. 

The right of any foreign government to sue in our courts, in the 
absence of treaty granting that right, is based upon the theory of 
international comity. 


Such comity was found to exist, despite the continuance of a legal state of 
war. í C 


Recognition—representation of state by recognized ambassador 
Repusuic or CHINA v. Pane-Tsu-Mow ET au. 101 F. Supp. 646. 
U.S. District Ot., District of Columbia, Dee. 10, 1951. Kirkland, D. J. 


Plaintiff, represented by the Chinese Ambassador in Washington, brought 
an action for an accounting against Chinese Government officials who had 
been entrusted with moneys with which to procure material for the Chinese 
Air Force. Defendants’ motion to dismiss was denied, despite the conten- 
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tion that the court lacked jurisdiction to determine internal controversies of 
a foreign Power. Pointing to the action of the Department of State, the 
court said: f 


The recognition by the political department of the United States gov- 
ernment of a foreign government is conclusive of its legal status as far 
as the United States Courts are concerned. . . . The Court has received 
through an interchange of letters with the State Department a certifica- 

` tion that this government recognizes the Honorable V. K. Wellington 
Koo as the duly authorized ambassador of the Republic of China in the 
_ United States... . 

As long as the political department of the United States recognizes 
one as the proper ambassador or representative of a foreign government 
in the United States, the Court must accept the acts of this agent as the 
acts of his government. . . . If a national of this foreign power chal- 
lenges the right of this person to the post of ambassador, then the ques- 
tion must be decided by our political department, the executive depart- 
ment of the United States. This Court cannot entertain the statement 
of a citizen of a foreign country that he is the president of that country 
and that the ambassador is not authorized to act as he has when the 
State Department has certified that person as the recognized ambas- 
sador to this country. 


. . The orderly administration of justice and the policy of co- 
operation ‘with a friendly foreign power require this Court to exercise 
its jurisdiction to aid that country’s control over its representatives in 
the United States. The Court will not interfere in the internal affairs 
of a foreign country, but no such interference is prayed for in this 
action. The Court is merely exercising its jurisdiction in aid of the 
power of an ambassador to this country to enforce his orders and 
mandates to his subordinates resident here.* 


Note: The United States Court of the Allied High Commission for Ger- 
many, Area Five, held on March 5, 1952, in Matter of the Application of 
TRO for the Resettlement or Repatriation of Theresa Strasinskaite, that a 
minor child found wandering in Lithuania and then brought to Germany 
should be resettled in the United States, despite a request by Soviet author- 
ities that she be repatriated to Russia as a Soviet citizen. Judge Goodman 
said: ‘‘The annexation of the Baltic Republics by the USSR .. . has not 
been recognized by the United States Government or the majority of other 
nations—either de facto or de jure—because it involved the deliberate an- 
nihilation of the political independence and territorial integrity of these 
republics. In consequence, the Courts of the United States of America have 
declined to give effect to the laws or edicts of these annexed countries or to 
recognize the Soviet Citizenship Decree of 1940. To the same effect are the 
decisions of the Courts of this jurisdiction. The mere fact that the child 
was born in the territory now located within the borders of Soviet Russia 
does not mean that this Court is obliged to send it back there by force.” 


1 See also eae of China v. National City Bank, 194 F. (a) 170 (24 Ct., Feb. 4, 
1952). 
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Treaties—United Nations Charter not self-executing—alier. land laws 


Ser Fusn_v. Srars or CALIFORNIA. 38 Advance Cal 817; 242 Pac. 
way 611 ee 


California Supreme Court, in Bank, April 17, 1952. Gibson, ©. J. 


Plaintiff, an alien Japanese who is ineligible to citizenship under our 
“naturalization laws, appeals from a judgment declaring that certain land 
purchased by him in 1948 had escheated to the state. There is no treaty 
between this country and Japan which confers upon plaintiff the right to 
own land, and the sole question presented an this appeal is the validity of the 
California alien land law.* 


id . . J 
A Tå United Nations Tharter 


4 It is first contended that the land law has been invalidated and superseded 
bythe provisions of the United Nations Charter pledging the member na- 
tions to promote the observance of human rights and fundamental freedoms 
without distinction as to race. Plaintiff relies on statements in the pre- 

amble and in Articles 1, 55 and 56 of the Charter, Ò Stat. 1035.2 


* Majority opinion. Reprinted in full from Tke Los Angeles Daily Journal, issues of 
April 22, 23, 24, 1952. All numbered footnotes by the court. 

1The pertinent portions of the alien land law (1 Deering’s cas Laws, Act 261), as 
amended in 1945, are as follows: 


‘$ 1. All aliens eligible to citizenship under the laws of the United States may acquire, 
possess, enjoy, use, cultivate, occupy, transfer, trensmit and inherit real property, or any 
interest therein, in this state, and have in whole dr in part the beneficial use thereof, in 
the same manner and to the same extent as cizizens of the United States, except as 
otherwise provided by the laws of this state.’’ 

*€§2. All aliens other than those mentioned in section one of this act may acquire, 
possess, enjoy, use, cultivate, oceupy and transfer real property, or any interest therein, 
in this state, and have in whole or in part the beneficial use thereof, in the manner and 
to the extent, and for the purposes prescribed by any treaty now existing between the 
government of the United States and the natioa or country of which such alien is a 
citizen or subject, and not otherwise.’’ 

‘t 7. Any real property hereafter acquired in fee in violation of the provisions of this 
act by any alien mentioned in Section 2 of this act, . . . shall escheat as of the date of 
such acquiring, to, and become and remain the property of the State of California ...’? 

2The preamble recites that ‘We the peoples >f the United Nations determined . 
to reaffirm faith in fundamental human rights ... and for these ends... to employ 
“international machinery for the promotion of tke economic and social advancement of 
all peoples, have resolved to combine our efforts to accomplish these aims.’? 

Article 1 states that ‘‘The Purposes of the United Nations dre: ... 3. To achieve 
international cooperation in solving international problems of an economic, social, 
cultural, or humanitarian character, and in promoting and encouraging respect for hu- 
man rights and for fundamental freedoms for all without distinction as to race, sex, 
language, or religion. .. .’’ 

Articles 55 and 56 appear in Chapter IX, entitled ‘‘International Economie and 
Social Cooperation.’’ Article 55 provides: ‘‘ With a view to the creation. of conditions - 
of stability and well-being which are necessary for peaceful and friendly relations 
among nations based on respect for the principle of equal rights and self-determination 
of peoples, the United Nations shall promote: . 
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TAN not disputed that the charter is a treaty, and our federal Constitution 
provides that treaties made under the - authority of the United States are 
part of the supreme law of the land and that the judges in every state are 
bound thereby, (U.S. Const., art. VI.) A _ treaty, however, does not auto- 
matically supersede local laws which are inconsistent with it unless the 
tr reaty provisions are self-executing. In the words of Chief Justice Mar- 
shall: A treaty is ‘‘to be regarded in courts of justice as equivalent to an act 
of the Legislature, whenever it operates of itself, without the aid of any 
legislative provision. But when the terms of the stipulation import a con- 
tract—when either of the parties engages to perform a particular act, the 
treaty addresses itself to the political, not the judicial department; and the 
Legislature must execute the contract, before it can become a rule for the 
court.” (Foster v. Neilson [1829] 2 Pet. 253, 314.) 3 

n determining whether a treaty is self-executing courts look to the intent 
of the signatory parties as manifested by the language of the instrument, 
and, if the instrument is uncerjain, recourse may be had to the circumstances 
surrounding its execution. eats Foster v. Neilson, 2 Peters 253, 310-316; 
United States v. Percheman, 7 Peters 51, 58-59; Jones v. Meehan, 175 U. S. 
1, 10-23, 20 S. Ct. 1, 5-10; Chew Heong v. United States, 112 U. S. 536, 
539-543, 5 S. Ct. 255, 256-258; Cook v. United States, 288 U. S. 102, 119, 
53 S. Ct. 305, 311; ef. Nielsen v. Johnson, 279 U. S. 47, 52, 49 S. Ct. 223, 
224.) In order for a treaty provision to be operative without the aid of 
implementing legislation and to have the force and effect of a statute, it 
must appear that the framers of the treaty intended to prescribe a rule that, 
standing alone, would be enforceable in the courts. (See Head Money 

Cases, 112 U. S. 580, 598, 5 S. Ct. 247, 254; Whitney v. Robertson, 124 U. 8. 

190, 194, 8 S. Ct. 456, 458; Cook v. United States, 288 U. S. 102, 118-119, 

53 S. Ct. 305, 311; Valentine v. United States, 299 U. S. 5, 10, 57 S. Ct. 100, 

108 ; Bacardi Corp. v. Domenech, 311 U. S. 150, 161, 61 S. Ct. 219, 225.) 






gler standards of living, full employment, and conditions of economie and social 
progress and development; 

b. solutions of international economie, social, health, and related problems; and.inter- 
national cultural and educational cooperation; and 

e. universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language or religion.’’ 


Article 56 provides: ‘‘All Members pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement of the purposes set 
forth in Article 55.’? i 

3 In Foster v. Neilson, certain treaty provisions were held not to be self-executing 
on the basis of construction of the English version of the document. Subsequently 
upon consideration of the Spanish version, the provisions in question were held to be 
self-exeeuting. (United States v. Percheman, 7 Pet. 51.) Chief Justice Marshall’s 
language in the Foster case, however, has been quoted with approval in later cases. 
(United States v. Rauscher, 119 U. S. 407, 417-418, 7 S. Ct. 234, 239-240; Valentine v. 
United States, 299 U. 8. 5, 10, 57 S. Ct. 100, 103.) 
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Tti is clear that the biona of the saae u of Article 1 of nol 
t 


charter which are claimed to be in conflict with the alien land law are no 
self-executing. They state „general purposes and objectives of the United 


elf-executin 
Nations Organization. and 1d. do 1 not purport to impose. legal ‘obligations on the 
individual, member. nations” Or. ‘to create rights in private persons. It 

équally clear that none of the other provisions relied on by plaintiff is self- 


executing. \ Article 55 declares that the United Nations ‘‘shall promote . 


universal respect for, and observance of, human rights and fundamental - 


freedoms for all ‘without distinction as to race, sex, language, or religion,’’ 
and in Artidlé 56, the member nations ‘‘pledge themselves to take joint and 
separate action in cooperation with the Organization for the achievement of 


the purposes set forth in Article 55.’? Although the member nations have 
obligated themselves to cooperate with the international organization in 


promoting respect for, and’observance of, human rights, it is plain that it 


was contemplated that, 4 future legislative ¿ action by the several nations would : 


indi¢ate that thesé provisions were, intended to become rules of-law. for the 
courts of this country upon the ratification of the ct 


The language used in Articles 55 and 56 is not the type customarily em- l 


ployed in treaties which have been held to be self-executing ‘and to create 
rights and duties in individuals. For example, the treaty involved in Clark 


v. Allen, 331 U. S. 503, 507-508, 67 S. Ct. 1431, 1484, relating to the rights of . 


a national of one country to inherit real property located in another country, 
specifically provided that ‘‘such national shall be allowed a term of three 
years in which to sell the [property] . . . and withdraw the proceeds . . .”’ 
free from any discriminatory taxation. (See, also, Hauenstein v. Lynham, 
100 U. S. 488, 488-490.) In Nielsen v. Johnson, 279 U. S. 47, 50, 49 S. Ct. 
223, the provision treated, as being self-exe¢uting. was equally definite. 


There each of the signatory parties agreed that ‘‘no higher or other duties, l 


charges, or taxes of any kind, shall be levied’’ by one country on removal 
of property therefrom by citizens of the other country ‘‘than are or shall 
be payable in each State, upon the same, when removed by a citizen or sub- 
ject of such state respectively.’’ In other instances treaty provisions were 
enforced without implementing legislation where they prescribed in detail 
the rules governing rights and obligations of individuals or specifically pro- 
vided that citizens of one nation shall have the same rights while in the 


other country as are enjoyed by that country’s own citizens. (Bacardi .. 
Corp. v. Domenech,* 311 U. S. 150, 158-159, 61 S. Ct. 219, 224; Asakura ` 


v. Seattle, 265 U. S. 332, 340, 44.8. Ct. 515, 516; see Maiorano v. Baltimore 


4It should be noted, however, that the treaty involved in the Bacardi case also con- 
tained a specific provision, not discussed by the court, that its terms ‘‘shall have the 
force of law in those States in which international treaties possess that character, as 
_ soon as they are ratified by their constitutional organs.’? (311 U. 8. 150, 159, 61 8, 
Ct. 219, 224.) : 5 


vA 
va 
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& Ohio R.R.Co., 213 U. S. 268, 2738-274, 29 S. Ct. 424, 425-426; Chew Heong 
v. United States, 112 U. S. 536, 541-542, 5 S. Ct. 255, 257.) 

\_It is significant to note that when the framers of the charter intended to 
make certain provisions effective without the aid of implementing legisla- 
tion they employed language which is clear and definite and manifests that 


{ intention or example, Article 104 provides: ‘‘The Organization shall 


V 


enjoy in the territory of each of its Members such legal capacity as may be 
necessary for the exercise of its functions and the fulfillment of its pur- 
poses.’? Article 105 provides: ‘‘1. The Organization shall enjoy in the 
territory of each of its Members such privileges and immunities as are 
necessary for the fulfillment of its purposes. 2. Representatives of the 
Members of the United Nations and officials of the Organization shall 
similarly enjoy such privileges and immunities as are necessary for the in- 
dependent exercise of their functions in connection with the Organization.”’ 
In Curran v. City of New York, 191 Mise. 229, 77 N. Y. S. 2d 206, 212, 
these articles were treated as being self-executory. (See, also, Balfour, . 
Guthrie & Co. v. United States, 90 F. Supp. 831, 882.) 

The provisions in the charter pledging cooperation in promoting observ- 
ance of fundamental freedoms lack the mandatory quality and definiteness 
which would indicate an intent to create justiciable rights in private persons 
immediately upon ratification. Anstead, they are framed as a promise of 
future action by the member nations. /” Secretary of State Stettinius, Chair- 
man of the United States delegation at the San Francisco Conference where 
the charter was drafted, stated in his report to President Truman that 
Article 56.‘‘pledges the various countries to cooperate with the organization 
by joint and separate action in the achievement of the economic and social 
objectives of the organization without infringing upon their right to order 
their national affairs according to their own best ability, in their own way, 
and in accordance with their own political and economic institutions and 
processes.” (Report to the President on the Results of the San Francisco 
Conference by the Chairman of the United States Delegation, the Secretary 
of State, Department of State Publicaticn 2349, Conference Series 71, p. 
115; Hearings before the Committee on Foreign Relations, United States 
Senate [Revised] July 9-13, 1945, p. 106.) The same view was repeatedly 
expressed by delegates of other nations in the debates attending the drafting 
of article 56. (See U.N.C.I.O. Doc. 699, II/3/40, May 30, 1945, pp. 1-8; 
U.N.C.I.O. Doc. 684, IT/3/38, May 29, 1945, p. 4; Kelsen, The Law of the 
United Nations [1950], footnote 9, pp. 100-102.) 

The humane and enlightened objectives of the United Nations Charter 
are, of course, entitled to respectful consideration by the courts and Legisla- 
tures of every member nation, since that document expresses the universal 
desire of thinking men for peace and for equality of rights and opportun- 
ities. The charter represents a moral commitment of foremost importance, 
and we must not permit the spirit of our pledge to be compromised or dis- 
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paraged in either our domestic or foreign affairs. We are satisfied, however, 
that the charter provisions relied on by plaintiff were not intended to super- 
sede existing domestic legislation, and we eannot hold that they operate to 
invalidate the alien land law. 5 


f Fourteenth Amendment of the Federal Constitution $ 


The next question is whether the alien land law violates the due process - 


and equal protection clauses of the Fourteenth Amendment, PI ty Plaintiff as- 
‘serts, first, that the statutory classification of aliens on the basis of eligibility 
to citizenship is arbitrary for the reason that discrimination against an in- 
eligible alien bears no reasonable relationship to promotion of the safety and 
welfare of the state. ,He points out that the land law distinguishes not 
hetween citizens and ali Got e clue: of a aad ini nena 
eligible to citizenship are given all the rights of citizens regardless of 
Semer thiy dese or intend tp becomenaimralized- Secondly, be contends 
TINT ie eect oF the statute, as well as iis parpose, is to discriminate against 
aliens solely on the basis.of race and that such discrimination is arbitrary 
and unreasonable. ee 

The issue of the constitutionality of tke alien land law is thus again 
presented to this court, and we are met at the outset with the contention 
that a re-examination of the question is foreclosed by decisions of the United 
States Supreme Court rendered in 1923 upkolding the statute. (Porterfield 
v. Webb, 263 U. S. 225, 44 S. Ct. 21; Webb v. O’Brien, 268, U. S. 313, 44 
S. Ct. 112; Frick v. Webb, 263 U. S. 326, 44 S. Ct. 115; ef. Terrace v. 
Thompson, 263 U. S. 197, 44 S. Ct. 15. See, also, Cockrill v. California 
[1925], 268 U. S. 258, 45 S. Ct. 490.) This objection is a serious one, and 
we have rejected it only after the most careful deliberation. i l 

In‘1946, this court applied the rule of Porterfield v. Webb, 263 U. S. 225, 
in the case of People v. Oyama, 29 Cal. 2d 164, and in following year, in 
Takahashi v. Fish and Game Com., 30 Cal. 2d 719, it upheld other legislation 
which classified aliens on the basis of eligitility to citizenship. Both judg- 
ments were reversed upon certiorari in 1948. (Oyama v. California, 332 


U. S. 633, 68 S. Ct. 269; Takahashi v. Fish and Game Com., 334 U. S. 410,” 


68 S. Ct. 1138.) These and other recent decisions of the United States 
Supreme Court, which we shall discuss later, state and apply concepts of 
rights under the Fourteenth Amendment that are at variance with the 
opinions in the earlier cases. 

The holding of the United States Supreme Court in the Oyama case was 


5 See, for- example, Porterfield v. Webb [1924]. 195 Cal. 71; Mott v. Cline [1927], 
200 Cal. 434; Dudley v. Lowell [1927], 201 Cal. 276; People v. Osaki [1930], 209 Cal. 
169; People v. Morrison [1932], 125 Cal. App. 282 [hearing denied]; Alfafara v. Fross 
[1945], 26 Cal. 2d 358; People v. Oyama [1946], 29 Cal. 2d 164; ef. Takahashi v. Fish 
& Game Com. [1947], 30 Cal. 2d 719 [involving lezislation prohibiting issuance of com- 
mercial fishing licenses to aliens ineligible to citizenship]. 
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that a presumption declared by section 9 of the alien law ê violated the rights 
of citizens who were children of inelig_ble aliens and discriminated against 
such citizens solely because of their parents’ ancestry. The court was also 
confronted with the claim that the general provisions of the land law denied 
ineligible aliens the equal protection of the laws, and it is significant that the 
contention was not discussed by the majority opinion although it could 
easily have been disposed of by citation to Porterfield v. Webb had there 
been no question in the minds of the members of the court with respect to 
the correctness of that decision. In zejecting an argument that the pre- 
sumption was necessary to prevent evasion of the prohibition against owner- 
ship of land by ineligible aliens, the court speaking through Chief Justice 
Vinson said, ‘‘This reasoning presupposes the validity of that prohibition, 
‘a premise which we deem it unnecessary and therefore inappropriate to re- 
examine in this case. But assuming, for purposes of argument only, that 
the basie prohibition is constitutional it does not follow that there is no 
constitutional limit to the means whiei may be used to enforce it.” ‘(332 
U. S. at p. 646, 68 S. Ct. at p. 275; see, elso, footnote 27 to majority opinion.) 
Four justices concurred in the result or the broad ground that the basie pro- 
visions of the alien land law violate she Fourteenth Amendment, stating 
that previous decisions upholding the statute should be overruled. 

Takahashi v. Fish and Game Com., 334 U. S. 410, 68 S. Ct. 1138, gives 
further indication that the Porterfield decision is no longer to be regarded as 
settled law. In the Takahashi case a Talifornia statute which denied com- 
mercial fishing licenses to ‘‘aliens ineligible for citizenship’’ was invalidated 
on the ground that it violated the equal protection clause and conflicted 
with federal immigration power wher. it prevented ineligible aliens from 
earning a living as fishermen. In answer to arguments relying by analogy 

` on Porterfield v. Webb and similar cases, the court said: ‘‘Assuming the 
continued validity of those cases, we think they could not in any event be 
controlling here.” (334 U. S. at p. 422, 68 S. Ct. at p. 1144.) There was 
thus another intimation that the couri might not regard those decisions as 
binding authority if the constitutionality of the alien land laws were egoin 
squarely presented for determination. 

Our view that we are not precluded from re-examining the question is re-- 
inforced by the recent case of Kenji Namba v. MeCourt [1949], 204 P. 2d 
569, where the Supreme Court of Oregon, in holding invalid the alien land 
law of that state, reviewed the opinions of the United States Supreme Court 
and concluded that the Porterfield and related cases had been disapproved 
by Oyama v. California, 332 U. S. 633, 68 S. Ct. 269, and Takahashi v. Fish 
and Game Com., 334 U. 8. 410, 68 S. Ct. 1138. 

It thus appears that the decisions ef the United States Supreme Court 

6 This section provides for a prima facie presumption of intent to evade escheat upon 


proof that the consideration for a conveyance of realty was paid or agreed to be paid 
by an ineligible alien and that title was taken in the name of a citizen or eligible alien. 
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do not foreclose, but rather invite, further 2onsideration of the constitutional 
issues which have been raised. 

The leading case involving alien land legislation, Terrace v. Thompson, 
263 U. S. 197, 44 S. Ct. 15, upheld a Washington law prohibiting landhold- 
ing by any alien who had failed to file a Ceclaration of intention to become 
an American citizen. While that statute did not mention eligibility for 
naturalization, the court noted that a class composed of nondeclarant aliens 
necessarily included all ineligible aliens, and it concluded that discrimina- 
tion between aliens on the basis of ineligibility to citizenship did not violate 
the equal protection clause. The following reasons were given in support of 
the decision: (1) ‘‘T'wo classes of aliens imevitably result from the natural- 
ization laws—those who may and those who may not become citizens. The 
rule established by Congress on this sub:ect, in and of itself, furnishes a 
reasonable basis for classification in a stat2 law withholding from aliens the 
privilege of land ownership. `. .’’ (2) “It is obvious that one who is not a 
citizen and cannot become one lacks an interest in, and the power to ef- 
fectually work for the welfare of, the staze, and, so lacking, the state may 
rightfully deny him the right to own and lzase real estate within its bounda- 
ries.” (3) “I£ one incapable of citizenship may lease or own real estate, it 
is within the realm of possibility that ev2ry foot of land within the state 
might pass to the ownership or possessicn of non-citizens.’ It was also 
said that the ‘‘quality end allegiance of those who own, occupy and use the 
farm lands within its borders are matters of highest importance and effect 
the safety and power of the State itself.” (263 U. S. at pp. 220-221, 44 S. 
Ct. at p. 20.) 

Porterfield v. Webb, 263 U. S. 225, 44 3. Ct. 21, upholding the constitu- 
tionality of the California alien land law, was decided the same day as ' 
Terrace v. Thompson and was held to be 2ontrolled by that decision. The 
court, in a short opinion, reasoned as follows: The prohibited class under the 
Washington law consisted of nondeclaran: aliens; this necessarily included 
all aliens ineligible for citizenship, which was the prohibited class defined by 
the California act; and the failure of California to extend the prohibition to 
eligible aliens who failed to declare their intent to become citizens could not 
be said to be arbitrary or unreasonable. 

The foregoing summary covers all the grounds upon which our alien land 
law has heretofore been upheld by the United States Supreme Court. As 
we shall see, Porterfield v. Webb, 263 U. S. 225, has been greatly weakened 
by subsequent decisions, and it is settled that the authority of an older case 
may be as effectively dissipated by a late> trend of decision as by a state- 
ment expressly overruling it. (See, for example, Olson v. Nebraska, 313 
U. S. 236, 244-246, 61 S. Ct. 862, 864-865.) Constitutional principles de- 
clared in recent years are irreconcilable with the reasoning of the earlier 
cases and lead us to conclude that the statute violates the equal protection 
clause of the Fourteenth Amendment. 


566 THE AMERICAN JOURNAL OF INTERNATIONAL LAW > 


There can be no question that the rights to acquire, enjoy, own and dis- 
pose of property are ‘‘among the civil rights intended to be protected from 
discriminatory state action by the Fourteenth Amendment,’’ and that the 
power of a state to regulate the use and ownership of land must be exercised 
` subject to the controls and limitations of that amendment. (Shelley v. 
- Kraemer, 334 U. S. 1, 10, 68 S. Ct. 836, 841; see Terrace v. Thompson, supra, 
263 U. S. 197, 218, 44 S. Ct. 15, 19.) 

The California act, in the absence of treaty,withholds all interests in real 
property from aliens who are > ineligible to citizenship under federal natu- 
ralization laws, and the Nationality Code limits the right of naturalization 
to certain designated races or nationalities, excluding Japanese and a few 
racial groups comparatively small in numbers. (8 U.S.C.A. §703.) Con- 
gress, however, at least prior to 1924," saw fit to permit aliens who are in- 
eligible for citizenship to enter and reside in the United States despite the 
fact that they could not become naturalized, and such aliens are entitled to 
the same protection as citizens from arbitrary discrimination. (Yick Wo v. 
Hopkins, 118 U. S. 356, 6 S. Ct. 1064; Truax v. Raich, 239 U. S. 33, 36 
8. Ct. 7.) Accordingly, the statute cannot be sustained unless it can be 
shown that the public interest requires limitation of their rights to acquire 
and enjoy interests in real property. 

By its terms the land law classifies persons on the basis of eligibility to 
citizenship, but in fact it classifies on the basis of race or nationality. This 
is a necessary consequence of the use of the express racial qualifications 
found in the federal code. Although Japanese are not singled out by name 
for discriminatory treatment in the land law, the reference therein to federal 
_ standards for naturalization which exclude Japanese operates automatically 
to bring about that result.. This was recognized in Oyama v. California, 
supra, 332 U. S. 633, 640, 644, 68 S. Ct. 269, 272, 274, where Chief Justice 
Vinson, speaking for a majority of the court, concluded that the alien land 
law as applied in that case discriminated against a Japanese-American 
citizen, and that the ‘‘only basis for this discrimination . . . was the fact 
that his father was Japanese and not American, Russian, Chinese, or 
English.” It was on this ground that the court invalidated a presumption 
contained in the California land law, stating that ‘‘only the most exceptional 
circumstances can excuse discrimination on that basis in the face of the 
equal protection ¢lause.’? (332 U. S. at p. 646, 68 S. Ct. at p. 275.) 

Subsequent to the Oyama case the Supreme Court condemned the en- 
forcement by state courts of covenants which restrict oceupancy of real 
property on the basis of race or color, and it expressly pointed out that 





7¥For all practical purposes, immigration of ineligible aliens was halted by the Ex- 
clusion Act of 1924. (8 U. B. ©. A. § 213¢.) 

8 Compare legislative devices to deprive Negroes of franchise without express mention 
of race. See Guinn v. U. 8., 238 U. S. 347, 35 S. Ct. 926; Lane v. Wilson, 307 U. 8. 
268, 59 S. Ct. 872; Smith v, Allwright, 321 U. S. 649, 64 S. Ct. 757. 
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statutes incorporating such restrictions would violate the Fourteenth 
“Amendment. (Shelley v. Kraemer, 334 U. S. 1, 11, 68 S. Ct. 836, 841.) 
While the persons discriminated against the Shelley and Oyama cases were 
citizens, it is clear, as we have seen, that the Fourteenth Amendment pro- 
tects aliens as well as citizens from arbitrary discrimination. (Yick Wo v. 
Hopkins, 118 U. S. 356, 6 S. Ct. 1064; Truax v. Raich, 239 U. S. 33, 36 
8. Ct. 7.) 

As a general rule a legislative classification will be sustained if it is rea- 
sonable and has a substantial relation to a _egitimate object, and the exist- 
ence of any reasonably conceivable state of facts sufficient to uphold the 
legislation will be presumed. (Lelande v. Lowery, 26 Cal. 2d 224, 232; 
Sacramento M.U. Dist. v. Pacific Gas & Electrice Co., 20 Cal. 2d 684, 693.) 
Where, however, as here, the classificatior. is on the basis of race, it is 
‘immediately suspect’’ and will be subjected ‘‘to the most rigid scrutiny.” 
(Korematsu v. United States, 323 U. S. 214, 216, 65 S. Ct. 198, 194.) In 
Perez v. Sharp, 32 Cal. 2d 711, 719, Justice Traynor pointed out that ‘‘Race 
restrictions must be viewed with great suspicion, for the Fourteenth 
Amendment ‘was adopted to prevent state Legislation designed to discrimi- 
nate on the basis of race or color’ (Railway Mail Ass’n. v. Corsi, 326 U. S. 
88, 94 [65 S. Ct. 1483, 1487, 89 L.Ed. 2072]; Williams v. International 
Brotherhood of Boilermakers, 27 Cal. 2d 586, 590 [165 P. 2d 908]) and 
expresses ‘a definite national policy against discrimination because of race 
or color.’ (James v. Marinship Corp., 25 Cal. 2d 721, 740 [155 P. 2d 329, 
339, 160 A.L.R. 900].) Any state legislation discriminating against per- 
sons on the basis of race or color has to overcome the strong presumption 
inherent in this constitutional policy.” (See, also, Shelley v. Kraemer, 
334 U. S. 1, 28, 68 S. Ct. 836, 847, for discussion of purpose of Fourteenth 
Amendment with regard to race and color. 

The clear import of the statements quoted above from the Korematsu, 
Oyama and Perez cases is that the presumption of validity is greatly nar- 
rowed in scope, if not entirely dispelled, wkenever it is shown, as here, that 
legislation actually discriminates against certain persons because of their 
race or nationality. This view, now established by the latest declarations of 
the United States Supreme Court, is irreconcilable with the approach pre- 
viously taken by that court in the Porterfield case in determining whether 
there was a reasonable relation between the purposes sought to be ac- 
complished, and the classification adopted, :n the California alien land law. 

The opinion of Justice Butler in the Porterfield case overlooked the fact 
that the classification resulted in racial diszrimination, and it did not con- 
sider the validity of the California law in the light of the present rule that 
restrictive measures which curtail the rights of a racial group must be 

-earefully scrutinized. As noted above, that decision was based upon the 
authority and reasoning of Terrace v. Thompson, supra, 263 U. S. 197, 44 
S. Ct. 15, which involved a statute classifying aliens on the basis of whether 
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or not they had filed a declaration of intention to become citizens. The 
court there rejected a contention that such classification discriminated be- 
cause of race or color by pointing out that under the terms of the statute - 
all nondeclarant aliens, of whatever race or color, were prohibited from own- 
ingland. The statement is obviously inapplicable to the California statute, 
and the Porterfield case is entirely silent on the question whether race dis- 
crimination is implicit in the method of classification adopted in California. 
Accordingly, it devolves upon us to examine with care the reasons which 
have heretofore been advanced in support of alien land legislation. 

"One of the most persistent arguments popularly advanced in support of 
the validity of the restrictive provisions of the alien land law is that the 
statute merely carries into effect a legislative policy of Congress and that 
the regulations established by federal law, as to who may and may not 
become citizens, in themselves furnish a reasonable basis for classification. 
This view has the effect of evading every other legal attack on the statute, 
for it concedes that the state law is discriminatory and shifts the blame to 
the federal immigration law which was enacted under the plenary power 
of Congress over immigration and naturalization free from the inhibitions 
of the Fourteenth Amendment. The argument also conveys the suggestion 
. that the courts need not seriously concern themselves with this particular 
denial of fundamental rights, since Congress in due time may change its 
immigration policy so as to render the alien land law a dead letter. 

The fallacy in the contention that the California statute merely carries 
a congressional policy into effect appears from a cursory examination of 
the two totally distinct types: of legislation. Congress has enacted a 
naturalization law, not a property law. Congress regulates admission to 
citizenship, not ownership of property. Congress has neither declared nor 
assumed that landowners ineligible to citizenship are a danger to the state; 
our Legislature has so declared or assumed. The purposes and factual 
assumptions of the alien land law all originate in our own legislation, with- 
out direction or even suggestion from Congress. It may be noted in passing 
that only a small minority of states have such alien legislation, although the 
same immigration regulations apply throughout the country. (See 5 
Vernier, American Family Laws [1938], 804-846; McGovney, The Anti- 
Japanese Land Laws [1947], 35 Cal. L. Rev. at pp. 21-24.) 

The view that federal’ naturalization classifications are automatically 
proper for purposes of state legislation was specifically rejected in Taka- 
hashi v. Fish and Game Com., 334 U. S. 410, 420, 68 S. Ct. 1188, 1143. It 
was there pointed out by Justice Black, speaking for a majority of the 
court, that the power of Congress to put racial groups in special classifica- 
tions for purposes of regulating immigration and naturalization is very 
broad and wholly distinguishable from the power of the state to discrimi- 
nate between such groups in determining which of its residents shall have 
the right to acquire, enjoy, own, and dispose of property. Accordingly, if . 
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a state wishes to borrow a federal system of grouping, it must justify the 
adopted classification in its new setting, anc the state’s use of the distinction f 
must stand or fall on its own merits. 

The state asserts that the purpose of the alien land law is to restrict 
thé use and ownership of land to persons wao are loyal and have an interest 
in the welfare of the state. As we shall see later, this is not the true ob- 
jective of the legislation, but even if it wer2 there is no reasonable relation- 
ship between that asserted purpose and the classification on the basis of 
eligibility to citizenship. Just as eligibility to citizenship does not auto- 
matically engender loyalty or. create an interest in the welfare of the 
country, so ineligibility does not establish a lack of loyalty or the absence 
of interest in the welfare of the country. Nor does it follow that a person 
has no stake in the economic and social fcrtune of a state merely because 
the federal law denies him the right to naturalization. His American- 
born children are citizens, and, having made his home here, he has a natural 
interest, identical with that of an eligible alien, in the strength and security 
of the country in which he makes a living for his family and educates his 
children. 

In determining the propriety of a aioi on the basis of ineligibil- 
ity to citizenship, consideration must necessarily be given to the nature of 
the requirements for naturalization, The Nationality Code sets forth a 

number of conditions in addition to racial qualifications; for example, a 
person is ineligible to become a citizen wko cannot speak English, or does 
not believe in our form of government and in property rights, or has been 
convicted of desertion from the armed forces or evasion of the draft during 
war, or has not resided in the United States for a prescribed time, or is — 
not of good moral character. (See 8 U. S. ©. A. § 704 et seq.) It may be 
that some of these requirements for naturalization bear a reasonable rela- 
tionship to the asserted purpose of singling out a class of persons who are 

_not loyal to this country or interested in its welfare. Other requirements, 
however, and particularly the provisions >egarding race, obviously do not 
constitute an accurate or reasonable method for distinguishing between 
loyal and disloyal persons. Likewise, even if it be assumed that there 

‘might be some justification for a statute denying rights in property to 
aliens who can become citizens, but who have not displayed sufficient in- 
terest in this country to seek naturalization, there can be no justification 
for a classification which operates to: witkhold property rights from some’ 
aliens, not because of anything they have done or any beliefs they hold, but 
solely because they are Japanese and nct French or Italian. The only 
disqualification urged against Sei Fujii is that of race, but it may be said 
of him as it was said of Kumezo Kawato, ‘ Nothing in this record indicates, 

- and we cannot assume, that he came to America for any purpose different 

from that which prompted millions of others to seek our shores—a chance to 
make his home and work in a free country, governed by just laws, which 
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promise equal protection to all who abide by them.’’ (Hx parte Kawato, 
317 U. S. 69, 71, 63 S. Ct. 115, 117.) 

One of the grounds given for the decision in Terrace v. Thompson, 263 
U. S. 197, 220-221, 44 S. Ct. 15, 20, was that it was within the ‘‘realm of 
possibility’’ that all the real property in a state might pass to the owner- 
ship or possession of persons ineligible to citizenship in the absence of 
restrictive legislation. - Whatever justification there may have been for 
fear of this sort in 1923, any basis for such apprehension is now entirely 
‘lacking. Changes in the naturalization and immigration laws since the 
Terrace and Porterfield decisions, together with other factors, have reduced 
that possibility to the vanishing point. (See concurring opinion of Justice 
Murphy, in Oyama v. California, 332 U. S. 633, 667-669, 68 S. Ct. at pp. 
285-286.) When those cases were decided, only white persons and persons 
of African nativity and descent were eligible to become citizens. (Natu- 
ralization Act of 1790; 18 Stats. 318 [1875].) At the time the present 
proceeding was begun, in 1949, the naturalization laws had been amended 
to provide that the following may become citizens: ‘‘descendants of races 
indigenous to the western hemisphere’’ (8 U. S. C. A. § 703; 54 Stats. 1140 
ch. 876 [1940] ) ; ‘‘any person not a citizen, regardless of age, who has served 
or hereafter serves honorably in the military or naval forces of the United _ 
States” (8 U. S. C. A. § 1001; 56 Stats. 182 [1942] ) ; Chinese persons and 
persons of Chinese descent (8 U. S. C. A. § 708; 57 Stats. 601 [1943]); 
Filipinos and persons indigenous to India (8 U. S. C. A. § 708; 60 Stats. 
416 [1946]). Thus, in 1949, the California alien land law could operate 
only against Japanese and a small number of residents of a few other races, 
such as Polynesians. According to 1940 census figures, the alien J apanese 
population of California was 33,569. Immigration of persons ineligible 
to citizenship was halted by the Exclusion Act of 1924 (43 Stats. 161, 8 
U. S. C. A. § 218¢), hence Japanese aliens in the state in 1949 were neces- 
sarily of mature years, and their number must have been materially less 
than in 1940 due to death, changes of residence, deportation and other 
causes. 

Moreover, if, as indicated in the Terrace case (263 U. S. at pp. 217-221, 
44 S. Ct. at pp. 18-20), a state may properly bar all non-citizens from 
owning land, the method of classification here involved was not designed to 
bring about that result. The California statute leaves in possession and . 
control of land many eligible aliens who have never declared their intention 
to seek naturalization and who have been residents for so long a time 
without becoming declarants that one may infer a settled purpose on their 
part never to become citizens. 

In the foregoing discussion, we have assumed, as asserted by the attorney 
general, that the purpose of the alien land law is to limit the use and 
ownership of land to those who are loyal to this country and have an 
interest in the welfare of this state. It is generally recognized, however, 
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that the real purpose of the legislation was the elimination of competition 
by alien Japanese in farming California land. The argument presented in 
favor of adoption of the act in the 1920 voters pamphlet stated that the 
statute’s ‘‘primary purpose is to prohibit Orientals who cannot become 
American citizens from controlling our rich agricultural lands,’’ that 
‘Orientals, largely Japanese, are fast securing control of. the richest irri- 
gated lands in the state,’’ and that ‘‘control of these rich lands means in 
time control of the products and control o? the markets.” A former at- 
torney general of California declared that the basis of the alien land law 
legislation was ‘‘race undesirability’’ and that ‘‘It was the purpose of 
those who understood the situation to prohibit the enjoyment or possession 
of, or dominion over, the agricultural lards of the State by aliens in- 
eligible to citizenship—in a practical way zo prevent ruinous competition - 
by the Oriental farmer against the Amerizan farmer.’’ (See Ferguson, 
California Alien Land Law [1947] 35 Cel. L. Rev. 61, 68; McGovney, 
Anti-Japanese Land Laws [1947] 85 Cal. L. Rev. 7, 14, 49; State Board of 
Control report, ‘‘California and the Oriental’’ [1920 ed.] pp. 8-9, 45, 49- 
52.) Shortly after the statute was enactec this court recognized that the 
legislation was directed at the Japanese and that its purpose was to dis- 
courage them from coming into this state. (Estate of Yano, 188 Cal. 645.) 
Moreover, the state has enforced the law solely against persons ineligible 
to citizenship because of race and primarily against Japanese. (See 
statistics collected in concurring opinion by Justice Murphy in Oyama v. 
California, 382 U. S. 633, 661-662, 68 S. Ct. 269, 283; Ferguson, California 
Alien Land Law [1947] 35 Cal. L. Rev. at ap. 61, 73.) Although the pre- 
vention of agricultural competition between residents of the state might be 
a proper legislative objective under some circumstances, arbitrary or un- 
reasonable means may not be used to accomplish that result, and dis- 
crimination on the basis of race, whether by the terms of a statute or the 
manner of its administration, is obviously contrary to ‘the Fourteenth 
Amendment. 

It is well established that all aliens lawfully in this country have a right 
‘to work for a living in the: common oc2upations of the community.’’ 
(Truax v. Raich, 289 U. S. 33, 36 S. Ct. 7; Takahashi v. Fish and Game 
Com., 384 U. S. 410, 68 S. Ct. 1188.) Mueh emphasis has been placed in 
argument on an asserted distinction between the right to engage in common 
callings and the right to own or use real property, but an examination of 
the authorities shows that the distinction had its roots and justification 
solely in the ancient common law system of feudal tenure,’ and it has no 


9 See McGovney, Anti-Japanese Land Laws [1947], 35 Cal. L. Rev. 7, 18-20, 39-41. 
At early common law an alien could acquire real property by gift, purchase or: devise, 
but his rights in the property were subject to forzeiture by the crown. The historical 
basis for this disability has been traced to fear that the safety of the English crown 
was threatened by the large number of Normans and Frenchmen owning English land 
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rational basis today. As pointed out above, the United States Supreme 
Court, in Takahashi v. Fish and Game Com., 334 U. S. 410, 68 S. Ct. 1188, 
held that a California code provision denying commercial fishing licenses 
to persons ‘‘ineligible to citizenship” violated the equal protection clause 
and conflicted with the federal power to regulate immigration. It was 
assumed for the purposes of the Takahashi decision that one objective of 
the licensing law was ‘‘to protect California citizens engaged in commercial 
fishing from competition with Japanese aliens.’? The opinion necessarily 
determined that such a purpose did not justify discrimination against 
persons ineligible to citizenship. If there is no constitutional basis for 
such discrimination in regard to work in ‘‘ordinary occupations,’’ such as 
commercial fishing, in what way does the identical type of discrimination 
become valid where the work involves, as an incident, the ownership or 
possession of real property? 

The truth is that the right to earn a living in many occupations is in- 
separably connected with the use and enjoyment of land. Farming, 
for example, is one of the most ancient and common ways of making a 
living, but the rule of the Porterfield case permits a state, in the absence 
of treaty, to so restrict an ineligible alien resident that he can farm land 
only in the capacity of an employee or hired hand. (See Webb v. O’Brien, 
263 U. S. 313, 44 S. Ct. 112; Frick v. Webb, 263 U. S. 326, 44 S. Ct. 115.) 
Moreover, under the Porterfield rule, ineligible aliens who are not protected 
by treaty may be restricted in following many ordinary occupations other 
than farming, since it is reasonably necessary to the operation of most 
private businesses to own or lease land upon which an office, shop or factory 
may be located.. Legislation which results in such discrimination im- 
poses upon the ineligible alien an economic status inferior to that of all 
other persons living in the state and interferes with his right to earn a 
living. (See Kenji Namba v. McCourt [Ore.], 204 P. 2d 569, 583; concur- 
ring opinion, Palermo v. Stockton Theatres, Inc., 32 Cal. 2d 58, 66-67.) 
As the Supreme Court of Oregon recently said, in declaring invalid an 





in the thirteenth century. (See Pollack and Maitland, History of English Law [2d ed., 
1898] 463; 9 Holdsworth, History of English Law [1926] 92-93.) Early commentators 
offered such explanations for the rule as the faet that aliens, owing a foreign allegiance, 
were regarded as incapable of performing military service for the king, one of the most 
important incidents of the feudal tenure system. (See 2 Blackstone Comm. 250; State 
v. B.C. & M. R.R. Co., 25 Vt. 433, 438.) Further, in time of war aliens ‘‘might fortify 
themselves in the heart of the realm’’ and, in time of peace, so much of the freehold land 
might be held by aliens that there would not be enough English freeholders to man the 
juries and hence ‘‘there should follow a failure of justice.’? (Calvin’s Case [1609] 
77 Eng. Rep. 377.) France and England abolished discrimination against aliens with 
regard to property rights in 1819 and 1870, respectively, ` 

10 When the alien land law was enacted a treaty permitted alien Japanese to lease 
commercial and residential property. This treaty was subsequently abrogated, but 
the statute was construed as having incorporated the treaty previsions and as permitting 
such leases. (Palermo v. Stockton Theatres, Ine., 32 Cal. 2d 53.) 
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alien land law substantially the same as the California Statute, ‘‘Our 
country cannot afford to create, by legislation or judicial construction, a 
ghetto for our ineligible aliens. And yet if we deny to the alien who is 
lawfully here the normal means whereby he earns his livelihood, we thereby 
assign him to a lowered standard of living.” (Kenji Namba v. McCourt, 
supra, 204 P. 2d at p. 588.) 

(In the light of the foregoing discussion, we have concluded that the . 
constitutional theories upon which the Porterfield case was based are today 
without support and must be abandoned. The California alien land law 
is obviously designed and administered as an instrument for effectuating 
racial discrimination, and the. most searching examination discloses no 
circumstances justifying classification on that basis. There is nothing to 
indicate that those alien residents who are racially ineligible for citizenship 
‘possess characteristics which are dangerous to the legitimate interests of 
the state, or that they, as a class, might use the land for purposes injurious 
to publie morals, safety or welfare. Accordingly, we hold that the alien 
land law is invalid as in violation of the Fourteenth Amendment. 

The judgment is reversed. '| 
_ We concur: Edmonds, J.; Traynor, J.* 


Treaties—effect of war and Versailles Treaty provisions. 
In Re Meyer’s Estate. 288 Pac.(2d) 597. 
California, District Court of Appeal, Dec. 3, 1951. Valleé, J. 


Bertha Meyer, a German national, died in Germany leaving personal 
property in California consisting of certain shares of stock. Her heirs in- 
cluded American citizens resident in California and German nationals resid- 
ing in Germany. Despite the claims of the American heirs that they were 
entitled to all the property in California, the court distributed two thirds 
to the Attorney General of the United States who by virtue of his powers 
as successor of the Alien Property Custodian had in 1950 vested the shares 
of the German heirs as enemy property. The court held that the treaty of 
1827 between the United States and the Free Hanseatic Republics (ineluding’ 
Bremen, of which the German heirs were residents), 8 Stat. 370, entitled 
them to inherit the property regardless of certain California statutes. The 
court found that the treaty was in force at the date of decedent’s death in 
1924, despite the unification of Germany and the First kia War. On the 
latter point, the court said: : 


* Carter, J., also concurred in the result, but wrote a separate opinion not discussing 
the treaty point. Schauer, Shenk and Spence, J.J., dissented on the constitutional 
question in an opinion by the first, in which it was stated: ‘‘I agree that the United 
Nations Charter, as presently constituted and accepted was not intended to, and does 
not, supersede existing domestic legislation of the United States or of the several states 
and territories.’’? The three dissenting judges thought that the California court should 
follow the United States Supreme Court decisions upholding constitutionality of the 
statute until that Court had reversed itself on the point. 
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The effect of war upon existing treaties of belligerents has been the 
subject of much discussion. The old doctrine . . . that war ipso facto 
annuls treaties of every kind between the warring nations, is repudiated 
by the great weight of modern authority; and the view now commonly 
accepted is that whether the stipulations of a treaty are annulled by 
war depends upon their intrinsic character. The authorities appear to 
be in accord that there is nothing incompatible with the policy of the 
government, with the safety of the nation, or with the maintenance of 
war in the enforcement of dispositive treaties or dispositive parts of 
treaties. Such provisions are compatible with, and are not abrogated 
by, a state of war.t 


The court then discussed the provisions of the Treaty of Berlin of 1921 
between the United States and Germany, 42 Stat. 1939, 1942, under which 
the United States received the advantages of certain parts of the Treaty of 
Versailles, including Article 289, which provided that each Allied or As- 
sociated Power should notify to Germany the bilateral treaties which it 
wished to revive with Germany, and which added that: 


Only those bilateral. treaties and conventions which have been the sub- 
ject of such a notification shall be revived between the Allied and 
Associated Powers and Germany; all the others are and shall remain 
abrogated. 


The court added: 


The United States did not make the notification with respect to any of 
the provisions of the treaty with Bremen of 1827.2 ‘We are of the 
opinion, in accord with the Supreme Court of Kansas,’ that Article 289 
is to be interpreted as not applying to any treaty or part of a treaty 
which was not abrogated by the war, since there was no occasion to 
revive a treaty or part of one which had been continuously in force, and 
that it was not the intention by the clause ‘‘all the others are and shall 
remain abrogated,’’ to absolutely wipe out all former treaties between 
the United States and the German states. The language of Article 289 
is equivocal and uncertain. It is not lightly to be supposed that it was 
the intention to revive by notice a provision of a treaty which had not 
been abrogated, or to abrogate a provision which was not incompatible 
with war, and which was for the mutual benefit of the citizens of the 
parties to the treaty. In the absence of express words to that effect, it 
is difficult to infer that it was the purpose of the contracting parties 
to withdraw the privilege of individuals to inherit, which was not in- 
compatible with hostilities, and which the war had not disturbed. We 


1 The court cited Clark v. Allen, 331 U. S. 503 (1947), this JOURNAL, Vol. 42 (1948), 
p. 201; Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920); State ex rel. Miner v. 
Reardon, 120 Kan. 614, 245 Pac. 158 (1926); Goos v. Brocks, 117 Neb. 750, 223 N. W. 
13 (1929); and The Sophie Rickmers, 45 F. (2d) 413 (S. D. N. Y. 1980). 

2 Citing Hackworth, Digest of International Law, Vol. 5, pp. 387-390 (1943); the 
court did not, however, allude to the fact that Hackworth reports the Department of 
State as having written in 1923 that a treaty which was not notified under Article 289 
was considered to be no longer in force, ibid., pp. 388-389. 

3 Citing State ex rel. Miner v. Reardon, 120 Kan. 614, 245 Pac. 158 (1926). 
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think that Article 289 means that a tr2aty which had been abrogated by 
the war could be revived only in the manner therein provided, and 
that all treaties which had been abrozated by the war and were not so 
revived ‘‘are and shall remain abrogated.’’ 


We hold that the provision of the treaty of 1827 with Bremen, so far 
as it related to the right of citizens cf Bremen to inherit, was in force 
on August 2, 1924, the date of death of Bertha Meyer. 


Immunities—international organizations 

Anton SCHAFFNER V. INTERNATIONAL REFUGEE ORGANIZATION. Civil 
Case No. 11, Opinion No. 665.1 

U. S. Ct. App., Allied High Commission for Germany, Aug. 3, 1951. 
Fulghum, J. 


In this suit against the International Eefugee Organization for damages 
alleged to have arisen out of the negligert operation of a motor vehicle by 
one of its employees, the first question was whether or not the International 
Organizations Immunities Act? of the United States is applicable to the 
United States Area of Control of Germany.’ The Act was held not to apply: 


We have heretofore determined that the Occupied Zone of Germany is 
neither physically nor legally a part of the United States, and that, 
therefore, neither the United States Constitution nor the laws of the 
United States can be extended to this occupied zone, unless such zone 
be incorporated into the United States. 


It was further decided that the agreement of July 28, 1948, between the 

‘TRO and the U. S. Commander-in-Chief, EUCOM, granting the IRO and its 
personnel the same immunities as civilan employees of the Occupation 
Forces, did not extend to this particuler type of suit, from which such 
civilian employees of the Occupation Forces were not immune. 

However, the decision that the International Refugee Organization was 
immune from civil suit in the United States area of control unless it waived 
immunity (individuals still remaining covered by the July 28, 1948, agree- 
ment) was based on a statement of policy to that effect by the United States 
High Commissioner for Germany. The court held that it could not ques- 
tion decisions on immunity made by the executive branch of the govern- 
ment, and that 

the High Commissioner is not only the executive but also ‘is legislative 
- authority for the United States Zone of Germany. As the highest 
executive authority in Germany, it is within his power to announce 
the policy of his government here in Germany as to whether or not an 
international organization, such as the International Refugee Organ- 
jzation, shall or shall not be immune from suit in the United States 


Zone of Germany... 
. Because of the fact that IEO is.an agency of many foreign 


1 Mimeographed copy supplied by Mr. Heinz Helm. 
259 Stat. 669 (Dec. 29, 1945); this JOURNAL, Supp., Vol. 40 (1946), p. 85. 
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governments, it would seem all the more reasonable that the High 
Commissioner should not permit an action in our courts that would 
directly affect other sovereign powers.? 


Immunities—foreign state-owned property 
UNITED STATES or AMERICA v. Doutrus Misc er Compaanim S.A. 
[1952] 1 All Eng. L. R. 572. : 
_ United Kingdom, House of Lords, Feb. 25, 1952 (Viscount Jowitt; 
Lords Porter, Oaksey, Radcliffe and Tucker). 


The Tripartite Commission for the Restitution of Monetary Gold (com- 
posed of the United Kingdom, the United States and France) asked that 
sixty-four bars of gold be set aside intact in its gold set-aside account in 
the Bank of England, because the French company, respondent here, might 
have an interest in them. The Bank of England agreed, but through in- 
advertence thirteen bars were sold. 

The French company sued the Bank for diiy of the gold bars or 
damages for their conversion, an injunction to restrain the Bank from deal- 
ing or parting with possession of the bars and damages for their detention. 
The United States and French governments obtained permission to be 
added as defendants. The courts below refused to grant immunity re- 
quested by the defendants.+ ; 

Viscount Jowitt held that the special arrangement for setting aside the 
bars constituted bailment and that: 


The doctrine of immunity should not, I think, be confined to those cases 
in which the foreign sovereign was either directly in possession of 
property by himself or at least indirectly by his servants, for if it 
were so confined, the doctrine would not be applicable to the case of any 
bailment. I can find nothing in any decitse case to support any such 
limitation. 


3 Clark, C. J., dissenting, expressed surprise at the idea that U. S. law is in effect in 
occupied Germany, thought that the occupation power ‘‘is derived solely from that part 
of international law known as the laws of war,’’ and that the agreement of July 28, 
1948, gave no immunity. He felt that the Executive was entitled to suggest immunity 
but that such suggestions are not binding on the courts. Moreover, he believed that the 
doctrine of sovereign immunity should not extend to international organizations, saying: 
The very essence of the theory of international organizations is that they transcend 
national boundaries. By the same token it is inconsistent for them to claim a doctrine 
of nationalism, in this case immunity. 2? 

In Rappl v. International Refugee Organization, et al, the District Court for the 
Eighth Judicial District (Munich) of the U. S. Courts for the Allied High Commission 
for Germany ruled on Feb. 28, 1952, that the U, S. Government could not be made a party 
defendant without its consent, since ‘‘It is a general rule in both international and 
municipal law that a sovereign government cannot be sued except upon its express 
consent. ’”? 

1 Certain earlier proceedings in this case are digested in this JOURNAL, Vol. 44 (1950Y, 
pp. 204 and 592, and Vol. 45 (1951), p. 383. 
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Although the Court of Appeal thought that disposal of thirteen bars 
destroyed arguments for staying proceed:ngs in respect to all sixty-four, 
Lord Porter felt that the bars in possession of the Bank. remained in its 
possession subject to the terms on which they were deposited. Those who 
asserted a possessory title to goods but made no claim to the property in 
them, still retained possession after they had entrusted those goods to a 
bailee to hold’ on their behalf. Even :f plaintiff company eventually 
abandoned all claims except for damages, which it contended could not 
affect the rights of the three governments, Lord Porter pointed out: 


But, if the bank were ordered to pay damages to the company, it would 
in law be entitled to the company’s right of property on paying the 
damages awarded and it would follow that, if the Tripartite Com- 
mission required the bank to return the bars, the bank could refuse to 
do so, relying on title acquired by the payment of damages, and thereby 
compel the governments either to bring an action or forego their rights. 
The object of the doctrine of immunity, it has been said, is that a 
sovereign may not be compelled either to submit to a foreign jurisdic- 
tion or be compelled to go to law to obtain or preserve his. right. Such 
an object might be defeated if this ection were permitted to proceed, 
since the bank is in possession of the tars and could refuse to surrender 
them and so compel the governments, if so minded, to take action in - 
an endeavor to recover them. 


Lord Radcliffe felt that the court had no jurisdiction to entertain a suit 
against a foreign sovereign and that a suit against his property is a suit 
against the sovereign. Moreover, 


The property of a sovereign State, which is an abstraction, must be in 
the physical possession of some actual person, and I do not see any 
distinction of substance in a matter of this kind between the possession 
of a servant of the State and the possession of its bailee when the bail- 
ment is of such a nature as that of the bank in this case. 


Lord Tucker added: 


The particular subject-matter involved in this case could hardly have 
been placed anywhere else than in a bank, save possibly in the vaults 
of an embassy. Such considerations as this, viewed in the light of 
the principle underlying the doctrine of immunity, lead me to the con- 
clusion that in this context the word ‘‘possession’’ must include the 
right to immediate possession of chattels which have been in the actual 
possession of a foreign sovereign or his servants and are deposited for 
safe custody with a bailee in this country. 


All agreed that even a judgment for damages would violate the foreign 
sovereigns’ right to immediate possession of the bailed bars and thus violate 
the right to immunity, and that further proceedings should be stayed as to 
the fifty-one bars remaining in the Bank. As to the thirteen bars sold, how- 
ever, the proceedings were allowed to continue, since the Bank by its own 
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inadvertent action had put an end to the bailment, and, as Viscount 
Jowitt said, 


it may well be argued that no question any longer arises of interfering 
with the possession or control of a foreign sovereign State.? 


2In Karrer & Cie. v. Narodowy Bank Polski, 76 Entscheidungen des Schweizerischen 
Bundesgerichtes, Part 3, p. 60 (Swiss Federal Tribunal, May 10, 1950), plaintiff sued 
the Polish state and sought to attach accounts of the Polish National Bank in a Swiss 
bank. The court upheld the Polish National Bank’s contention that it was a legal person 
separate and distinct from the Polish state which owned all its stock, and that conse- 
quently its property could not be attached on a debt owed by its sole stockholder. 


BOOK REVIEWS AND NOTES 


Cases and Other Materials on Internationa: Law. (8rd ed.) By Manley 
O. Hudson. St. Paul: West Publishing Company, 1951. pp. xliv, 770. 
Appendices. Index. $7.50. 


The third edition of Dr. Hudson’s casetook is, like the second edition 
(1440 pages, published in 1936), ‘‘a thoroughgoing piece of work’’ (see 
this JOURNAL, Vol. 31 (1937), p. 358). Like the abbreviated version (622 
pages, published in 1987), it is ‘‘a remarkable example of skilful selection 
and condensation’’ and makes one wonde? ‘‘to what extent the special 
virtues of the case method of instruction car be retained when the reported 
cases have to be spread so thinly over the ground covered’’ (see this 
JOURNAL, Vol. 32 (1938), p. 209). 

The editor notes (p. ix) that ‘‘reports cf some judicial decisions have 
been carefully pruned’’ in the present edition. Most of these decisions 
have, in fact, been pruned within an inch of their lives; the total space 
devoted to some 230 decisions is just over 500 pages, an average of 2.2 
pages to each decision. Teachers and students will be glad to find in this 
volume the following new cases: Diversion of Water from the Meuse (ex- 
cerpt from opinion by Hudson, J., for the Permanent Court of Interna- 
tional Justice, p. 18); Panevezys-Saldutiskis Railway (Permanent Court 
of International Justice, p. 558) ; Reparation for Injuries in the Service of 
the United Nations, Interpretation of Peace Treaties of 1947, and Corfu 
Channel (International Court of Justice, op. 21, 66 and 236); Trial of 
Major War Criminals (Nuremberg Tribunal, p. 680); United States, for 
Lehigh Valley R. R. Co., v. Germany (Mixed Claims Commission, p..589) ; 
Bank of China v. Wells Fargo Bank, Guaranty Trust Company v. United 
States, Perkins v. Elg, United States v. California, Republic of Mexico 
v. Hoffman, and Ex parte Kumezo Kawato (United States courts, pp. 100, 
115, 208, 230, 308, and 636); Hailie Selassie v. Cable and Wireless, and 
Banco de Bilbao v. Sancha (British courts, pp. 107 and 116); and Soviet 
Union v. Luxembourg and Saar Compamy (Luxembourg, p. 73), The 
Indo-Chinois (Sierra Leone, p. 685), and The Marine Carp (Egypt, p. 707). 

Approximately 250 pages are devoted t> ‘‘other materials’’: national 
legislative measures; multipartite and bipartite international instruments; 
a selected library of international law (13 pages); quotations from Har- 
vard Research reports and from various writers on international law; and, 
seattered through the volume, about 50 pages of authoritative and stimu- 
lating topical notes by the editor. The Cherter of the United Nations and 
the Statute of the International Court of Justice are reproduced in full, 
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and there are liberal excerpts from the Rules of the Court, the Charter of 
the Organization of American States, the Nuremberg Charter, the Genocide 
Convention, the International Civil Aviation Convention, and other recent 
international instruments. 

The book, as a whole, bears little resemblance to the typical casebook on 
subjects other than international law. For the purposes of the American 
college student who has access to the full texts of reported decisions it is 
much better than such a casebook; with the small personal library of text- 
books and periodicals recommended by the editor (p. xliii), it gives the’ 
‘student an admirable introduction to the principles of international law, 

` the patterns of international practice, and the latest developments in inter- 
national organization. 
Epaar TURLINGTON , 


Traité de Droit International Public. Le Droit de la Paix. By Marcel 
Sibert. Paris: Librairie Dalloz, 1951. Vol. I: pp. xxiv, 992, Fr. 3,500; 
Vol. II: pp. 812, Fr. 3,000. Indexes. 


Manley O. Hudson said, some years ago, that general treatises on inter- . 
national law will become rarer and rarer, because the field has become so 
_ immense that to treat the whole is beyond the powers of a single man. To 
that it might have been added that, on the one hand, the international 
situation in which we are condemned to live, and, on the other hand, the 
crisis, uncertainty, and transformation of international law, will dis- 
courage such attempts. Notwithstanding all these arguments, during the 
second World War and since 1945 new editions of treatises and new treatises 
have been and are being published everywhere, although they are of differ- 
ent size, approach, and value. Among these are the imposing two vol- 
umes by Marcel Sibert, Professor at the University of Paris Law School 
and editor of the Revue Générale de Droit International Public. 

Paul Fauchille had re-edited Bonfils’ Manual on International Law, 
until, finally, it became Fauchille’s Treatise. Sibert’s Treatise is, in the 
author’s words, a rebuilding of Fauchille’s work. Sibert has, first of all, 
shortened Fauchille’s four volumes of 4,000 pages to two volumes of less 
than 2,000 pages. But Sibert’s work is restricted to the Law of Peace. 
This makes it, to a certain-extent, a torso. The law of war is equally im- 
portant; and there is more to it: the problem of war is fundamental for the 
whole of international law. 

Sibert has dropped much of the older material which Fauchille had so 
assiduously assembled. He has, throughout, brought the materials up to . 
date so that the newest developments, such as the United Nations, the 
Organization of American States, the Brussels Pact, the Arab League, the 
Marshall Plan, the Council of Europe, the Permanent Court of Interna- 
tional Justice, the International Court of Justice, the Nuremberg Trials, 


BOOK REVIEWS,AND NOTES ' 581 


as well as new developments in general intenational law, are fully treated. 

It is highly interesting to read Sibert’s Treatise, having before one, at 
the same time, Fauchille’s work.. Sometimes a line or two are taken over 
textually from Fauchille. But in general Fauchille’s work serves only as 
a skeleton, around which a completely new body has been built. This is 
not merely a matter of dropping older méterials and treating the newer 
developments. The changes as to fundamentals are often basic, and repre- 
sent a strong theoretical progress. Thus Sibert’s repudiation of the con- 
cept of absolute sovereignty, his correct concept of sovereignty as a 
competence, granted by international law. his insistence that states are 
no longer the only subjects of international law, his theoretically correct 
concept of territory as the ‘‘sphére d’exercice des compétences étatiques” ; 
whereas Fauchille had treated. the problems of territory under the 
‘privatistic title: Les Biens. 

The analyses of newer developments and political judgments are, in 
general, very objective. Naturally, sometimes, the statements are those of 
a Frenchman who defends, for instance, with questionable arguments the 
rather high-handed and legally doubtful handling of the Saar by France 
as legally unobjectionable and concedes only that this handling was, ‘‘both 
from the point of view of form and of ecntent, extra-classical’’ (Vol. I, 
p. 700, n. 3). The work is, further, permeated with Catholic natural-law 
thinking; thus, at the very end (Vol. II, p. 789), the author states that a 
real international law must ‘‘conform to the imperatives of public inter- 
national order’’—a concept, defended thrcughout the work—which again 
‘must obey the divine law.’’ The broadly developed doctrine of the 
‘fundamental rights of States’’ is, of course, natural law. Natural law 
concepts can easily be made to serve polizical interests; thus, the often- 
invoked doctrine of bellum justum. Who are the peuples honnêtes? (Vol. 
I, p. 8). Let us think of the Russians (1941-1945 and since) or the 
Germans under Hitler and under Adenauer, or the whole astonishing 
renversement des alliances which we are going through at this moment. 

While the treatise is wholly new, the skeleton of Fauchille’s treatise 
is preserved, namely, Fauchille’s ‘‘system,’’ which in truth is no system at 
all. It is, therefore, a consequence of this fact that the new treatise is 
weakest on the systematic side. Thus a vary detailed treatment is given 
to international congresses and conferenc2s (Vol. II, pp. 96-178). We 
would note here, by the way, that the author’s strong insistence on the 
different nature of international congresses and -conferences seems to us 
not justified in the light of the modern practice of states. 

There is a last remark to be made: A sense of pessimism, disillusion, 
and, to a certain extent, of despair, overshadows this work—certainly an 
outcome of the tragic experience of France. After the end of the fighting 
another French international lawyer, Raoul Genet, wrote in an article on 
the ‘‘great misery of international law” the pessimistic phrase: ‘‘Le droit 
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des gens se meurt.’’ In the same mood Sibert writes that ‘‘international 

‘law, far from being a supra-national law, presents still the poor figure of 
an inter-state law’’ (Vol. I, p. 3); that it has still to make unheard-of 
progress in order to be really a supra-national law (Vol. I, p. 689). Of 
the League of Nations he speaks as the ‘‘Geneva illusion” (Vol. I, p. 77), 
and the ‘‘fruitless attempt at international organization’’ (Vol. II, pp. 
613 ff.). In the preface he asks: Why this book? And in the final con- 
clusions, we hear again a pessimistic tone. Yet he states that he does not 
consider he has written this work in vain. To state what the law is, 
where we stand after two thousand years of ‘‘civilization,’? may also be a 
discreet contribution to a reconstruction of international law. 

To sum up: While an ambitious work of this size is bound to show oc- 
casional weaknesses, the work under review is a great achievement, obvi- 
ously the outcome of a full life, devoted tc the serious and honest study of 
international law. Thus the world’s international lawyers now have a new 
book of reference in French: Sibert’s Traité. 

Joser L. Kunz 


` Ia Philosophie du Droit International Public. By Arnold Raestad. Oslo: 
Jacob Dybwald, 1949. pp. 118. Kr. 11. 


The late Professor Raestad had finished the manuscript of this book 
in 1940. But Norway’s involvement in the war made publication impos- 
sible. After the end of fighting in 1945 he wanted to revise the manu- 
seript, but death prevented him from doing so. The book was published 
in 1949 by his widow. 

The author deals first with the concepts of ‘‘international law’’ and of 
‘‘philosophy.’’ The book is not intended to give a sociological or a gen- 
eral theory of international law, but aims to treat the fundamentals of in- 
ternational law and its science. It deals first with problems of terminology, 
with the ‘‘semantic’’ aspects of the norms of international law, then with 
the methods, fundamental concepts and axioms of the science of interna- 
tional law, with the two opposed schools of positivism and natural law. 
Then follow investigations of the nature of this science and of the different 
sources of international law. Finally, the author discusses the problems 
of the unity of international and municipal law and of the hierarchy of 
international norms inter se. 

It is not possible, within the framework of this review, to present in 
detail the author’s ideas and to give a critique of them. .On the one hand, 
this reviewer cannot agree with many attitudes of the author: e.g., his 
sharp distinction between the law of peace and the law of war (‘‘interna- 
tional law exists in two editions,’’ p. 40); his insistence that there is in 
international law no responsibility, no capacity and competence to act, 
except that of sovereign states; neither can this reviewer admit the author’s 
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denial of the monistic theory and of a hierarchial order of the international 
norms inter se. On the other hand, there are attitudes with which this 
reviewer fully agrees: the distinction between the norms as such and 
the semantic form in which they are expressed, the concept of the science 
of international law as a normative science, the insistence that any pre- 
tense by any author that something is a principle of international law is 
definitively disproved by showing that it is in contradiction with the 
practice of states. The treatment is always deep and interesting. 

The book also stands under the shadow of world events. The author 
speaks of the grave doubts which public op:nion voices as to the value of 
international law. He states not only that our international law may dis- 
appear with the emergence of a world state—a remote possibility; but 
from beyond the tomb we hear the warning that nothing guarantees the 
continued existence of our international law, imperfect as it is; for inter- 
national law may disappear in a situation of world chaos. 


Joser L. Kunz 


Mezhdunarodmoe Pravo [International Law]. Institute of Law of the 
Academy of Sciences of the U.S.S.R. Moscow: 1951. pp. 600. 16 rubles, 
15 kopeks. 


Soviet teachers of international law have combined once again to prepare 
a textbook on international law. Under the editorship of Professor E. A. 
Korovin, and containing sections signed by Korovin, Kozhevnikov, Krylov, 
Durdanevsky, and a group of lesser-known scholars, the volume appears 
to be an effort to meet Korovin’s criticism of earlier Soviet writing in inter- 
national law. As such it will be of particular interest to close students 
of the course of Soviet legal scholarship. 

Much material from previous Soviet textbooks is included, sometimes 
verbatim, but a few unfamiliar pronouncements are to be found. For 
example, M. I. Lazarev, in his section devoted to intervention, criticizes 
Korovin’s thesis of 19238-1926 that intervention may be reactionary or 
progressive depending upon the purposes for which it is effected. Lazarev 
says: 

Intervention cannot have progressive significance under any circum- 
stances, since it is by its very nature a s3rious violation of the principle 
of sovereignty and international collaboration. (p. 199.) 
One familiar with Lenin’s classification of war as legitimate and holy if 
` waged with the object of strengthening ard extending socialism? would 
have liked embellishment of Lazarev’s theme. 
Little is new in the chapters of the book dealing with the conventional 


1 See this JOURNAL, Vol. 45 (1949), p. 387. 
2 See Left-Wing Childishness, Selected Works (ix English), Vol. 7, p. 357. 
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fields of international law. In the main, the positions taken by Soviet 
representatives are restated, although sometimes with greater finality than 
previously. For example the position previously taken tentatively that the 
Baltic Sea is a closed sea is now taken positively and without argument (p. 
309). Further, there is no adoption of a suggestion appearing in the debate 
following the defense of a doctor’s thesis after the war that treaties have a 
measure of binding force even before ratification, when ratification is re- 
quired by the text. The question of neutrality is presented with the com- 
ment that when the United Nations is itself a party to a war, the concept of 
neutrality preserves meaning, even though it would seem to have been 
excluded in its old sense by adoption of the Charter (p. 533). In the dis- 
cussion of atomic weapons the claim is made that the end of the war occurred 
with Japan not because of the use of the atomic bomb but because of the 
erushing blows of the Soviet Army against the Japanese forces (p. 511). 

For those already familiar with Korovin’s earlier criticism of Soviet 
studies, it is noteworthy that the authors have included what little Marx and 
Engels said about international law in evaluating the work of the Congress 
of Vienna. Stalin and Lenin are said to have contributed to the subject 
by exposing the imperialist character of-some principles of international 
law and in expanding the development of international custom to include 
progressive forms and institutions based upon socialist principles of inter- 
national collaboration. R 

Imperial Russian contributions to the subject of international law are © 
assessed favorably, it being noted that generally Russia performed a 
liberating function for oppressed peoples, as in freeing Bulgaria, Monte- 
negro, Serbia, and Rumania from Turkey. Scholars of the old régime are 
also praised for establishing an indisputable priority in the development of 
many international law problems. A claim is made that D. I. Kanchenovsky 
(1827-1872) was one of the initiators of the now popular movement to 
codify international law. ` i 

Readers are cautioned that the pre-revolutionary scholarship had a 
bourgeois class character, while the Imperial Government’s actions were 
always taken in furtherance of its foreign policy so as to accord first and 
foremost with class interests and a reactionary domestic policy (p. 78). 
Those who read Korovin’s earlier criticism of Kozhevnikov’s characteriza- 
tion of Grotius as the father of international law will note that this book 
says: 


The father of the Western European science of international law is 
considered to be the Dutch man of learning and the politician, Hugo 
Grotius. (p. 55.) 


The volume is not precise in facing the difficult question for the Marxist 
doctrinaire of the nature of international law when it appears in the rela- 
tions between socialist and capitalist states. On this question earlier books 
have foundered. This volume inclines toward the view that international 
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law provides a common language when it facilitates relations between states 
of opposing social structures. The interests of each ruling class are thought - 
by the state defending those interests to be furthered by adherence to the 
institution of international law concerned. Development of this thesis is 
now the subject of articles in the Soviet law reviews. It remains unsettled. 


JoHN N. HAZARD 


Vormundschaft und Treuhand auf Interrationale Ebene. By H. A. 
Schwarz-Liebermann von Wahlendorf. Tūbingen: J. C. B. Mohr, 1951. 
pp. 142. 


The title of this book is misleading. Its major part consists of an exposi- 
tion of the historical development of guardianship and trusteeship in Roman 
and English law, but the author’s concern is with international law. The 
book constitutes a contribution to the ‘‘new international law” as it has 
come to be propounded in recent years. © 

The author’s thesis is radical: Every governmental power, and, quite . 
particularly, that of the governments of the great, culturally leading na- 
tions, is a trust. The holders of governmental power are trustees, no 
longer for their respective national communities but for mankind or, as 
the author puts it, world conscience. Such is their responsibility not only 
where a nation has: been expressly entrusted by the United Nations with a 
formal ‘‘trusteeship’’ over areas whose people are not ready for self- 
government, or wherg one nation holds governmental power over another, 
as in colonial areas or in oecupied territories, but all governmental power is 
such a trust for mankind. including every government’s power over its own 
nation. This proposition is prescribed not only as a demand of ethies, but 
as a principle of positive international law. ‘ 

‘Proof of this thesis is made in two ways, philosophically and historically. 

Law is conceived as the life order (Lebenserdnung) of a community. Its 
task is not only that of protecting the ‘‘ practical community” as such, but 
also its highest values, as they are revealed in God’s creation and in history. 


- To recognize these values is the task of the lawyer, to whom there is thus 


extended a call of peculiar greatness and weight. He is in duty bound to 
a true spiritual universalism. His office is prophetic. 

Mankind has come to be one community with one scale of values, among 
which freedom is the basic one. As a true community mankind needs its 
own legal order in which its peculiar values are actualized. This legal 
order is constituted by international law, which is thus not only the law 
regulating the relations among sovereign staies but is also the all-penetrat- 
ing and all-comprehensive law of mankind. Its principles can be discovered 
in various ways, among them the observation of the development of the 
most advanced systems of national laws. Of these, Roman law and English 
law are generally recognized instances. In both systems the same observa- 
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tions can be made. In certain situations a person cannot take care of his 
own affairs, for instance, because he has not yet reached the age of maturity, 
or because he is mentally or physically infirm. In such cases society has 
found it necessary to provide him with a protector or guardian. Also, for 
, reasons of his own, a man may find it necessary or desirable to entrust the 
conduct of all or some of his affairs to an agent, a trustee. In all such cases, 
those of guardianship and of trusteeship, the agent must have broad powers, 
indeed powers which go farther than he is supposed to use them. 'This 
‘surplus of powers’’ is necessary, but its abuse involves responsibility on 
the part of the guardian or trustee as well as of those third persons who 
have connived with him or profited from his infidelity. 

The author believes that he has found an even more far-reaching prin- 
ciple. The constructive trust of Anglo-American law appears to him as a 
device to remedy each and every wrong wherever a remedy is demanded 
by the legal conscience of the community. However, the significance of the 
constructive trust in Anglo-American law has been overestimated by the 
author. It is a remedy of frequent but still limited application and it is 
far from being available in every situation in which the sound feeling of 
the people would like to see a remedy. Here the author speaks more as a 
prophet than asa lawyer. If we accept his postulate that the two characters 
must always be combined, we should also agree with his main thesis. In 
that case we can also prophesy, however, a steady increase in that phe- 


`- nomenon which in the days of a less idealistic international law has been 


called ‘‘intervention.’’? Whether or not such a development is conducive to 
peace, is another question. 
Max RHEINSTEIN 


Le problème de la justiciabilité et de la non-justiciabilité en droit interna- 
tional des différends dits ‘‘politiques’’ ou ‘‘non-juridiques’’ et les no- 
tions de compétence exclusive et de compétence nationale. By Marius 
Vaucher. Paris: A. Pedone, 1951. pp. xvi, 256. 


The page entitled ‘‘conclusion’’ at the end of this ‘‘study in sociological 
law’’ refers to a problem and its solution in the preceding pages. The 
reviewer has laboriously swum through 200 pages of philosophical water 
without finding out what the problem is or hitting on the solution. 

The first third of the volume is a continuous selection of quozed verbiage 
from authors representing alleged idealist, positivist, voluntarist, monist, 
dualist, pluralist, and federalist concepts of law. That exposition is sup- 
posed to show ‘‘the notions of international law on which rest the mecha- 
nism of justiciability of disputes,” 

The ‘‘special part’’ is a study of the mechanism of justiciability ‘‘in 
‘positive law.’’ International disputes may be settled by arbitration, in 
a strict or broad sense, or by trial by force. Justiciability cf a dispute 
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depends upon having an authority which can exercise a ‘‘ jurisdictional 
act’’ over the question, and the authority is so invested if it represents 
“a real general interest in the circle of interests touched by the dispute.’’ 
This representation is based upon organization and voting procedure. A 
refusal to judge a dispute ‘‘constitutes a legalization in positive law of 
this trial by force.’’ Refusal of a state to submit a dispute to an authority ` 
on the ground that the dispute is politieal or non-juridical, and so 
non-justiciable, indicates that it does not corsider the authority as proper 
to appreciate those qualities. The problem of justiciability is a problem 
of competence of a jurisdictional authority. The true criteria of justicia- 
bility and non-justiciability are the obligaticns of arbitration treaties and 
general practice. On the international plane trial by force exemplifies an 
instability of general interests which results in the conflict of one or more 
interests with the general interest. l 

The author’s sources, aside from quoted writers, are the records of the 
Council of the League of Nations and two cases of the Permanent Court 
of International Justice, the Mavrommatis ease and the Bastern Carelia 
advisory opinion. However, casual references show that he is aware of 
the existence of the United Nations and the International Court of Justice. 


Denys P. MYERS 


Lhe Antarctic Problem. An Historical ana Political Study. By E. W. 
Hunter Christie. Foreword by Sir Regineld Leeper. London: Allen & 
Unwin; Toronto: Thomes Nelson & Sons, 1951. pp. 336. Illustrations. 
Maps. Index. $6.25; 25 s. 


Mr. Christie in this book presents a distinguished exposition of the 
political ramifications resulting from the exploration and occupation of 
portions of the Antarctic continent and the economic exploitation of its 
coastal waters. His grasp of the subject and the objective manner in 
which he discusses it make this the most significant book that has been 
published on the political history of Antarctica. 

This is a book, moreover, that will beget other books if its author’s foot- 
notes and textual suggestions for further investigations are heeded. In 
itself Mr. Christie’s book atones somewhat for the regrettable lack of at- 
tention which publicists have given to the intriguing international issues ` 
involved in the development of the Antarctic regions. For more than a 
decade no serious attempt has been made to follow up the pilot studies of 
Walter Scaife, Thomas W. Balch, Gustav Smedal, David Hunter Miller, 
and Jesse S. Reeves on international law end Antarctica. During this 
lapse it has been the columnists and national propagandists who have pro- 
duced the bulk of written expression and intarpretation concerning claims 
in Antarctica: 
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Today the political- future of Antarctica remains uncertain. This is 
due largely to the suspended issues of territorial rights in that region. 
Questions of sovereignty in Antarctica are complicated by many factors. 
The definition of frontiers and boundaries in the many unmapped sections 
of the continent represents one problem. The task of unsnarling claims 
in areas already mapped is sufficiently formidable. The climate and 
physical nature of the land make it difficult to effect that series of acts 
whereby an occupying Power can reduce territorium nullivs to its un- 
disputed possession. 

For Mr. Christie the paramount problem in Antarctica today is the 
determination of the dispute involving the Antarctic claims of Argentina, 
Britain and Chile. The ultimate disposition of this conflict, now annually 
deferred since January, 1949, by a tripartite agreement, may establish the 
pattern of Antarctica’s future history. As a deputy of Britain’s Am- 
bassador to Argentina, Sir Reginald Leeper, during 1946 and 1947, Mr. 
Christie participated in the exchange of protests deriving from this prob- 
lem. The show of naval force that capped a century of tensions. provoked 
by this clash of interests convinced Mr. Christie that a thorough investiga- 
tion of the background of the strife might contribute to its settlement. 
His book is the result of a long and intensive study of the historical facts 
behind the situation. The author is never hortative, though he is amply ` 
aware that precedents exist in international law for resolving the issue of 
sovereignty in the claimant areas of Antarctica. His failure to appreciate 
the merits of proposals to internationalize Antarctica may disappoint . 
protagonists of that theme. 

The prefatory chapters of the book trace the several stages of Antarctic 
exploration from the era of random and accidental offshore, shipboard ob- 
servations of the continent to the modern era of painstakingly planned 
inland scientifie expeditions. Geographers, historians, and the general 
reader will enjoy this portion of the study for the sheer drama of the 
glorious epic it depicts. The book’s impartial style is nowhere more ap- 
preciated than in the chapters wherein it delineates the lines oz the political 
developments that attended that exploration. 

This book is well balanced. An introductory discussion of existent 
literature and societies devoted to the subject will guide scholars who may 
follow the author’s trail. The absence of specific page references in the 
book’s documentation will annoy professional scholars. An excellent 
chapteral bibliography plus the generous amount of reference information 
incorporated within the text will partially compensate for this. 

The book is not devoid of some small yet irritating errors. One, the in- 
consistent spelling of President James Monroe’s name as ‘‘Munro’’ (p. 
241), may be the fault of the printer. A footnote reference to Colonel 
Lawrence Martin as ‘‘the Librarian of Congress’’ (p. 86) must be charged 
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to the author; Colonel Martin, an eminent Antarctica authority, is a Li- 
brary of Congress consultant. i 

This book is more than a display of Mr. Christie’s scholarship. It is 
a testament to his frm conviction that an amicable and ethical basis exists 
in international law for comity among the nations at odds over Antarctica. 


ARTHUR DE GENOVA 


IL Diritto Internazionale Tributario. By Manlio Udina. Padua: Cedam, 
1949. pp. xiv, 460. 


The work under review by the well-known international lawyer of the 
University of Trieste had been nearly finished in manuscript in 1989. The 
outbreak of World War II made publication impossible. After 1945 the 
author brought it up to date and it was published in 1949. It deals with 
what the author calls ‘‘international tributary law.’’ 

The introduction is dedicated to explainirg the title of the work. Inter- 
national tributary law, including not only taxes, but also customs, fees, 
and duties, would deal with the international ‘‘tributary’’ norms. Such 
norms, in municipal law, are norms directly or indirectly concerning 
money payments which a state or a subordimate public entity imposes upon 
physical and juridical persons for the achievement of the state’s purposes 
(p. 16). The author states that present-day international law contains 
no such norms; neither war indemnities no? contributions to international 
organizations have this character. 

Having found that present-day internaticnal law contains no norms of a 

tributary character, the author adopts another concept for his treatise: 
International tributary norms are the norms of international law which 
delimit the jurisdiction of the states to tax physical and juridical persons. 
What the author, therefore, really studies are norms of general and par- 
ticular international law, delimiting the terzitorial, personal, temporal, and 
material spheres of validity of the national legal orders relating to the 
jurisdiction to tax. Such delimitation is, of course, an essential function 
of international law in a world of sovereign states. Sometimes the author 
includes also norms of mere ‘‘courtoisie internationale,” which are frequent 
in the field of exemptions from taxes. Tne author, further, studies the 
corresponding norms of municipal, particularly Italian, law. It is obvious 
that this task makes necessary a search through the whole of international 
law, always with regard to jurisdiction to tax. 
' The first chapter deals with the fourfoll delimitation by international 
law of the spheres of validity of the national legal orders. The second 
chapter studies the jurisdiction of states to tax within their own territories. 
It treats the personal (nationals, aliens) ard the material presuppositions; 
direct and indirect, total and partial, real and personal taxes, customs, fees, 
duties. 
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The third chapter is dedicated to the limitations by international law 
upon a state’s power to tax. There are, first, subjective limitations: privi- 
leges and immunities of foreign states, state instrumentalities, state ships, 
` diplomatic agents, international organizations, and so on. There are also 
objective limitations, such as freedom of transit, temporary importation 
into a country for the purpose of an international exposition, and so on. 
There are local limitations imposed by the international law of interna- 
tional rivers, canals, straits, free zones, and border zones. This chapter 
contains also a full discussion of the problem of double taxation (pp. 250- 
293). 

The fourth chapter deals with the extraterritorial manifestations of the 
power to tax: protectorates, trusteeships, belligerent occupation, customs 
unions, border stations, taxation in terrae nullius, mandates, cn the high 
seas and in the airspace above the high seas. The subject of the last chapter 
is international co-operation in tributary matters: treaties for international 
assistance, treaties for prevention of fiscal evasion, condominiums. 

It is to be hoped that soon a second edition will be forthcoming. For 
the work, by its treatment and in view of the scarcity of books dealing 
with this topic, constitutes certainly a valuable contribution to the science 
of international law. 

Joser L. Kunz 


Probleme des Deutschen Luftrechts. By Alfred Wegerdt and Hermann 
Diehl. Dusseldorf: Ministry of Commerce and Transportation of Nord- 
rhein-Westfalen, 1951. pp. 111. DM. 5. 


An interesting conflict is developing in Western Germany as to the future 
shape of government control of civil aviation and airports as between the. 
Federal Bund whose capital is Bonn, and the Laender (Lands or States) 
associated in the Bund. One aspect of the problem is the extent to which 
control shall be given to the ministries of the Federal and Land govern- 
ments or to the permanent civil service bureaus which deal with transport 
matters. Dr. Wegerdt has been a widely known authority for more than two 
decades. He points out the difference between the 1918 Armistice which 
merely limited German aviation in certain ways and the 1945 collapse 
which resulted in the total disappearance of the German air laws and also 
the physical plants. The single German Reich is gone; a federal union of 
Laender is emerging from two legal facts—the series of decrees and orders 
of the Allied High Commission since 1945 and the Grundesgesetz or Basic 
Law of the Bund Republic and Laender. 

Dr. Wegerdt’s essay, entitled Die Rechtslage der Luftfahrt in Deutsch- 
land seit dem Untergang der deutschen Lufthohett und die innerstaatlichen 
Aufgaben bet ihrer Rückgabe, presents two alternative outlines of the pro- 
posed distribution of the various powers respecting licensing of airports, 
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airmen and aircraft, safety control, agreements with other governments, 
membership in international organizations. As the law is now shaped, he 
sees many matters moving towards control by the Laender and by sub- 
ordinate bureaus now engaged on railway end postal matters. He argues 
for centralized control by the Bund and by a ministry rather than by a 
bureau. 

Dr. Diehl’s essay, entitled Die rechtliche Yestaltung der Boden-organisa- 
tion der Luftfahrt unter Berücksichtigung ihrer Entwicklung und der 
gegebenen Rechtslage, reviews the legal organizational history of German 
civil aviation between the two World Wars and under the occupation since 
1945. On this basis he discusses the shape for new legislation to apply 
when controls are eventually transferred from the Occupation Authorities to 
the new Bund and the Laender, and presents various forms which such 
legislation may take. Like Dr. Wegerdt, he favors a large measure of fed- 
eral control and a ministerial authority rather than an administrative 
bureau. 

Twelve basic proclamations, laws, and directives issued by the Occupation 
Authorities respecting West German airports and aviation and conveniently 
collected in the appendix. f 

ARNOLD W. KNAUTAH 


Constitution of the United Nations: Analysis of Structure and Functions. 
By Alf Ross. New York: Rinehart & Co., 1950. pp. 236. Index. $3.00. 


The professor of international law at the University of Copenhagen under- 
takes here a juridical analysis of the structure and functions of the United 
Nations, with some inquiry into the legal character of the Charter and the | 
characteristics of the United Nations itself. It is admirably and precisely . 
succinct as a statement of what the Unitec Nations is under the Charter, 
without indulging in speculation on what the Charter might do. The ar- 
ticles of the Charter are indexed to the anélytical text, so that the volume 
forms a convenient legal gloss to the instrument. 

Professor Ross feels under the necessity, as ‘‘a stock item .. . in schol- 
arly treatment,’’ to discuss the ‘‘juridical nature’’ of the United Nations, 
notwithstanding that classification ‘‘gives us no knowledge of the phe- 
nomenon which we did not already possess.’? The United Nations is ‘‘de- 
cidedly and unconditionally’ not a federal state. There are chemical 
traces of federation in Articles 4, 35, 68 anc 79, though his assumption that 
the Organization cannot ‘‘conclude agreem2nts pledging the members to a 
certain course of action’’ subtracts one point from his evidence. ‘‘It is 
the general administrative union,’’ plus an agency for the pacific settlement 
of disputes and for enforcement action for the maintenance of peace. 
However, ‘‘in a systematic respect the Charter is a constitution,’’ in which 
‘Article 108 (amendment) ‘‘introduces a technically unlimited power of 
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legislation as regards the members.’’ This legislative intention is further 
exhibited by Article 2(6), which extends application of Charter principles 
to non-Members, and by Article 108 which declares that obligations under 
the Charter override all other obligations. 

Another question, ‘‘hardly of any practical importance,’’ is whether the 
Charter is a treaty or constitution. The Ross answer is that it began life 
as a treaty and operates as a constitution by reason of legislative capacity 
contained in the amendment provisions. In this connection he misinterprets 
Article 110 and finds ‘‘a defect in the formal validity of the Charter’’ be- 
cause the depositary (the United States) received ratifications of states 
without independently checking (and apparently certifying) that they were 
“in accordance with their respective constitutional processes’’; by no rule 
of practice or theory is there any such duty. 

The greatest ‘‘technical defect of the Charter,’’ he thinks, is the static 
conception of the peace-preserving function. He bases this conclusion upon 
the lack of specific directives in Chapter VI, which loses sight of the fact 
that the pressure there is upon the states to adjust their differences, that 
the Security Council can use those pressures as long as it sees fit, and that 
coercion lies around the corner unless the states keep their differences below 
the international boiling point. Yet in discussing ‘‘justice and interna- 
tional law’’ he sees that it is the duty neither of Members of the United 
Nations nor its organs to ‘‘settle’’ disputes or situations in the absolute; 
states like individuals can maintain differences indefinitely, but the Members 
are obligated to keep their differences from endangering world tranquillity. 

“Domestice jurisdiction’’ was better expressed in the Covénant than the 
Charter, Ross believes. ‘‘Essentially’’ is substituted in the Charter for 
“by international law’’ in the Covenant. Domestic jurisdiction is a protean ` 
concept, the growing edge of development from unilateral to multilateral 
jurisdiction. The makers of the Charter surmised that the change gave a 
broader application of the principle, which does not preclude ‘‘ enforcement 
measures.’’ Domestic jurisdiction is examined as a function of ‘‘sovereign 
equality,’’ which Ross interprets as ‘‘equality of sovereign states.’? Com- 
mittee I/1 at San Francisco defined the phrase as a balance of rights and 
duties, which was political but not in the sense Ross thinks. It was a 
puncturing rather than a confirmation of sovereignty. 

The voting system in the Security Council is based ‘‘on a sound respect 
for facts,” but the veto may have too wide a scope, is the net conclusion 
of the author in a simple and clear exposition of the problem. The San 
Francisco ‘‘Statement,’’ which has only a moral force, didn’t help toward 
precision in applying Article 27 (2 and 3), in distinguishing between the 
procedural vote of any seven members of the Council and the substantive 
vote requiring affirmative concurrence of the five permanent members in the 
decisive seven. Any of the five, disregarding ‘‘moral considerations, can 
push through its veto against any resolution passed in the Security Council, 
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without exception.’ In this respect Ross finds the Charter a good barom- 
eter of the international atmosphere. He seems to assume that a voting 
system is bad because someone fails to get the results he hopes from it. 


Denys P. MYERS 


Yearbook of the United Nations, 1948—49. New York: Columbia Uni- 
versity Press, 1950. pp. xii, 1172. Appendices. Index. $12.50. 


This volume, the third in the series of annual yearbooks produced by the 
United Nations Division of Publie Information, covers the organization and 
work of the United Nations and the specialized agencies from September 21, 
1948, through December 31, 1949. As in earlier editions, Part I deals with 
the work of the United Nations and Part II covers the specialized agencies. 

A valuable new feature of this edition is a section devoted entirely to the 
structure, functions, and organizational problems of each of the principal 
organs of the United Nations. Documentation has been considerably im- 
proved by the inclusion of references to relevant volumes of the Oficial 
Records at the beginning of each chapter as well as full documentary cita- 
tions in the text. The selected bibliography, however, which appeared at 
the end of the two previous volumes, has been discontinued, at a loss to 
the reader. 

In view of the tremendous growth in ei activities of the United Nations 
system during the past few years, it has become increasingly difficult for 
interested persons to keep abreast of the various developments which have 
taken place within its framework. This volume, like its predecessors, will 
undoubtedly assist in presenting a co-ordinated picture of the work of the 
United Nations and the specialized agencies. Unfortunately, a time lag of 
approximately one year between activities reported and publication limits: 
its use largely to reference and history. It is hoped that future volumes 
will appear early enough to enable greater utility in connection with me 
appraisal of current problems confronting the Organization. 


Eur E. NOBLEMAN 


The Search for Peace Kettlements. By Redvers Opie, Joseph W. Ballantine, 
Paul Birdsall, Jeannette E. Muther, Clarence E. Thurber. Washington, 
D. C.: The Brookings Institution, 1951. pp. xviii, 366. Index. $4.00. 


The nuisance value of the Soviet Union in the search for peace, quiet, and 
decent security is demonstrated in every other hundred words of this book, 
As a Brookings product, it is an expert and full-bodied narrative of the 
moves from 1939 into 1950 set in perspective. The recalcitrance, aggressive 
obstruction, arrogant distortions, and reckless discourtesies of Soviet be- 
havior somehow dominate what is intended to be a straight account of 
negotiation of the wartime alliances, the wartime preludes to peace and the 
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negotiations which have produced six peace treaties and three near misses of 
the same. The ‘‘political malevolence’’ of Soviet diplomacy is not empha- 
sized; it simply falls in place in a balanced summary of eleven years of 
attempts to achieve unity among the major states in the process of peace- 
making. l . 

The distinctive feature of the volume is the succinct, comprehensive, 
balanced character of the narrative, notable for its sound selection of 
detail and appraisal of facts. For instance, the eight pages devoted to the 
Yalta Conference are likely to be as usefully accurate a decade hence after 
the present hue and cry has died down as it now reads to one with experi- 
enced access to the records. For us in international law who have to equate 
facts and political improvisations and innovations with the principles of 
jurisprudence, reliable accounts of the immediate past are treasure trove for 
the library. 

Denys P. MYERS 


Islamic Society and the West. -By H. A. R. Gibb and Harold Bowen. Vol. 
I: Islamic Society in the Eighteenth Century. Part I. London: Oxford 
University Press, 1950. Appendices. Indexes. $4.50. 


There is yet no comprehensive study in the English language of the de- 
velopment of Islamic society before the penetration of Western ideas into 
the Near Hast. Perhaps such a study was not needed at a time when the 
Islamic world was regarded as outside the pale of international law. When, 
however, the Moslems began to take active part in international affairs after 
Turkey was admitted into the Concert of Europe following the Crimean 
War in 1856 (when she became bound by ‘‘the Public Law of Europe’’ and 
was treated, at least in theory, on the basis of equality with other members 
of the Family of Nations), the situation changed. The two world wars 
have further contributed towards this active participation in world affairs 
of the Moslem countries, which were represented in both the League of 
Nations and the United Nations. The recognition by the Statute of the 
Permanent Court of International Justice of other legal systems, under the 
clause providing that the Court should apply ‘‘the general principles of law 
recognized by civilized nations” (Article 38), has further encouraged the 
Moslem jurists to think that their system of law is likely to be used as a 
possible source of law for the further development of modern international 
law. This hope has been partially fulfilled by the appointment for the first 
time of a Moslem jurist as a judge on the International Court of Justice. 

It follows, accordingly, that a thorough study of the law and institutions 
of the Moslem countries is badly needed. Professor H. A. R. Gibb and Mr. 
Harold Bowen, in undertaking the task of studying the impact of the West 
on Islamic society, were probably disappointed when they found that no 
such survey of Islamic society had yet been made which might serve as a 
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background for their projected work. Hence their first volume, entitled 
The Islamic Society in the Eighteenth Century (only the first part of which 
has been published) is meant to be an introduction for the others in which a 
description is given of Islamic institutions before they were exposed to 
European influences in the latter part of the eighteenth century. The first 
four chapters, describing legal and politiecel institutions, as well as the three 
appendixes, are particularly useful for students of international affairs. 
Chapter X (the administration of law) in Part II (which has not yet been 
published) should be awaited by jurista who are interested in Islamic 
law. 7 

There is, however, no clear indication that the authors will touch in the 
second part of this first volume upon the zonduct of foreign relations as it 
existed in Islam before the Islamic countries were recognized by modern 
international law. It would be of particular interest to jurists if this 
institutional and legal aspect of Islam should be discussed by the authors of 
this most useful and scholarly work. i 

Masi KHADDURI 


Sistema della Diplomazia. By Santi Nava. Padova: Cedam, 1950. pp. 
vi, 256. L. 1200. 


As indicated by its title, Sistema della Liplomazia deals with the methods 
and usages that have come into being over the centuries for the conduct 
of international affairs of sovereign states. This treatise, a comprehensive 
study of the subject, necessarily involves an examination of the duties and 
prerogatives of those diplomatic officers to whom these matters of diplomacy 
have been entrusted. In this regard it saould be indicated that the book 
does not discuss the rig ts and status of international officials such as officers 
of the League of Nations or of the United Nations, its scope being limited to 
ordinary diplomatic agents. 

The book does not concern itself mere_y with the historic treatment of 
the rank and status of diplomatic agents, but follows the grandiose pattern 
of the classical European treatises in this field by discussing the political, 
economic, and juridical phases of diplomacy. It discusses in detail the 
personal characteristics and cultural background that should be possessed 
by the diplomat if he is to succeed in the accomplishment of the diplomatic 
- mission. The discussion includes the precepts and doctrines that have come 
into being, in a manner comparable to tke growth of customary law, that 
must guide the conduct of all diplomatic agents while on foreign soil. 

Sistema della Diplomazia is more than a scholarly analysis of the diplo- 
matic procedures and practices followed by the great European Powers 
from their early beginnings to the present day. The author has also suc- 
ceeded admirably in summarizing and evaluating the views of the leading ` 
authors in this field. The discussion of the views of Gentili, de la Vera, 
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Grotius, and Wisquefort is particularly interesting and helpful to the 
reader. 

Several of the chapters are worthy of printing as separate monographs. 
One such chapter is Chapter I which deals with the origins of diplomatic 
practices and discusses generally, yet accurately, the functions of the am- 
bassador and other diplomats of various ranks. It is in this chapter that 
there is found a discussion of the cultural and educational background that 
should be possessed by the diplomat. In this respect the author has under- 
taken the task of comparing the views of the various classical writers. For 
example he indicates that whereas Wicquefort termed the study of law to be 
a secondary qualification, Grotius considered a legal background, together 
with a study of such classical authors as Plato and Cicero, to be of the ut- 
most importance. 

Although the book discusses pik matters as diplomatic representation, 
institutional procedures, and questions pertaining to finance and diplomatie 
privileges and immunities, a' chapter of particular importance and interest 
is Chapter IV entitled ‘‘The Diplomatic Community.’ In this chapter 
there can be found a thorough presentation of questions pertaining to the 
accreditation of diplomats (letters of credence), their demeanor and re- 
lationship toward one another, matters of ceremony, and matters of diplo- 
matic rank and precedence. It is interesting to note (p. 98) that the 
author regards diplomatic personnel as a ‘‘corpcration in the technical 
sense.’’ This follows from the author’s view that the diplomatic community 
constitutes a separate social entity generally of patrician origin. 

The availability of such books as that of Professor Nava would not only 
indicate that the field of diplomacy is sufficiently broad to warrant separate 
treatment, but might also help stimulate interest in its study in separate 
courses on the subject. For this reason, in addition to the specific contribu- 
tion of having re-examined and brought up to date an important subject, 
Professor Nava is to be commended for this excellent contribution to the 
literature on diplomacy. 

Epwarp D. Re 


The Near East and the Great Powers. Edited by Richard N. Frye. Cam- 
bridge: Harvard University Press; 1951. pp. x, 214. Index. $3.50. 


This book should be of decided interest to every student of international 
relations as well as the specialist on the Near East. The substance of the 
book was first presented in the form of papers and remarks by participants 
in a conference at Harvard University in August, 1950. Fifteen’ papers 
from the conference are included in the book. In an introduction Dr. 
Ralph Bunche points out what is increasingly the situation in the Near 
East—that it is not only a troubled area but, from the standpoint of the 
pattern of peace, a danger spot as well. 
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Dr. Charles Malik, Minister of Lebanon -o the United States, presents a 
clear 12-point program for practical and immediate action in the Near Hast 
which should be both stimulating and challenging to the Western Powers. 
Dr. Malik calls for strength in the West, particularly intellectual and 
spiritual strength, in order that the Near East may, through ‘‘boldness, 
understanding, and love,’’ be brought into close unity with the Western 
Powers. 

Assistant Secretary of State George C. McGhee stresses the economic 
potentialities of the underdeveloped countries of the Near East in con- 
trast-to the conditions of poverty now exist:ng there. A number of papers 
provide a discussion of various aspects of the political, economic, social, 
and cultural development of these countries. Several papers point to the . 
efforts of Communism to create and sustain conditions of unrest and dis- 
satisfaction in the Near Hast, ruthlessly seking to exploit local situations 
for its own ends. l i 

The establishment of Israel is traced by Mr. J. C. Hurewitz of Columbia 
University, and the relationship of Israel to the United States is discussed 
by Mr. Moshe Keren, Counsellor of the Embassy of Israel in the United 
States. Mr. Keren lists many of the close economic and cultural ties which 
have developed between Israel and the United States. He points out that 
Israel, however, occasionally takes a different stand from that of the United 
States on questions which come up in the United Nations General Assembly 
and that Israel ‘‘is anxious to keep normal relations with the Eastern bloe.” 
Mr. Keren explains this position as resting on the importance to Israel of 
the several million Jews in the Soviet Union and in the various countries 
which are affiliated with the Soviet Unior. At the same time he points 
out that Communism is a negligible force in Israel and that she allied her- 
self on the side of the, United Nations in the Korean War. 


JAMES SIMSARIAN 


The Inca Concept of Sovereignty and the Spanish Administration in Peru. 
By Charles Gibson. Austin: University of Texas Press, 1948. pp. 146. 


Charles Gibson’s book belongs to the somewhat neglected field of Spanish- 
American legal history, though it may also attract the attention of the po- 
litical and social historian. After a sketch of the general problem of the 
external forms of Peruvian government under the Incas and during the 
sixteenth century, the first part is devoted to the subject of sovereignty in 
the Inca Empire, analyzed in terms of dynastie succession, centralization, 
and class rule. Immediately following is a lengthy discussion of Inca 
dynastic succession in the colonial period. The final section is concerned 
with the destruction of some and the survival of other Inca methods of 
sovereignty. An excellent bibliography is preceded by a brief and sound 
evaluation of the major historical sources. 

JORGE BASADRE 
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The United States and the A. B. O. Powers 1889-1906. By Allan W. Hister 
Dallas: Southern Methodist University, 1950. pp. 92. $1.50. 


The author of this small book studies, after a brief introduction, the 
diplomatic and economic relations between this country and each of the 
A. B. C. Powers, namely, Argentina, Brazil, and Chile, first in the period 
1899-1898, then in the period 1898-1906. The aim of this detailed investi- 
gation is to find out whether the Spanish-American War had an adverse 
effect on these relations. The author concludes that the Spanish-American 
War, although it did give new ammunition to anti-U. S. writers in Latin 
America, had no adverse effects on our diplomatic and commercial relations 
with these countries. Incidentally, the early development of the present- 
day Pan Americanism and, particularly, of the Pan American Union is 
studied. 

Joser L. Kunz 
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THE ANGLO-NORWEGIAN FISHERIES CASE AND 
ITS LEGAL CONSEQUENCES 


By Jens EVENSEN * 


Barrister of the Supreme Ccurt of Norway 


(on December 18, 1951, the International Court of Justice at The Hague 
rendered its judgment in the Fisheries Case between the United Kingdom 
and Norway} By ten votes to two ? the International Court declared ‘‘that 
the method émployed for the delimitation of the fisheries zone by the Royal 
„Norwegian Decree of July 12, 1935 is not contrary to international law. 

kBy eight votes to four (the Court further held that the precise base Tis 
“Axed by the decree in applying this base-line system were not incompatible 
with international law. ;, v 

Thus ended a more tian forty- year-old(fispute between Norway and 
Great Britain as to the fisheries zone alang the coast of Norway, the 
northern part of which, on account of its abundance, of fish, was, and. 
yearly is, frequented by a vast fleet of foreign trawlers It can safely be 
said that the questions involved, namely, those of delimiting the fisheries 
zone of a coastal state and inherently of delimiting a state’s territorial 
waters as a whole, together with the exhaustive presentations made by both 
the litigant parties of the general principl2s of international law in this 
field, and finally the views expressed by th2 International Court on these 
principles of international law, will make this case one of the most im- 
portant ever decided by the International Court of Justice or its predecessor 
at The Hague. f 


I. TuE BRITISH APPLICATION or SEPTEMBER 28, 1949 


a 


The Fisheries Case was instituted by an application deposited with the 
(Court on September 28, 1949, by the United Kingdom in accordance with 
Article 40(1) of the Statute and Article 32(2) of the Rules of the Court.& 


* The writer of this paper was one of the counsel for the Norwegian Government in 
the case. — 

11LC.J. Reports, 1951, p. 116; this Jounwar, VoL 46 (1952), p. 348, 

2 The two dissenting Judges were Sir Arnold McNair (Great Britain) and eee 
J. E. Read (Canada). 

3The four dissenting votes were those of Sir Arnold McNair, Judge Read, “Judge 
Hsu Mo (China), and one Judge whose name was not given. Cf. Statute of the Court, 
Art. 57, 

4Both Great Britain and Norway have accepted the compulsory clause provided for 
in Art. 36(2) of the Statute of the Court conferring jurisdiction on the Court in all 
legal disputes concerning: ... (b) any question of international law; (e) the ex- 
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Crne actual dispute brought before the International Court concerned ` 
the validity under international law of the Norwegian Royal Decree of 
July 12, 1935) drawing up a fisheries zone for the northernmost part of 


Norway north of 66° 28.8’N. Practical-y the whole of the area in question | 


x 


is situated north of the Arctic Circle. Inside the fisheries zone the right ` 


to fish is reserved exclusively to Norwegians. \The method for delimiting 
the fisheries zone applied in this decree was the so-called ‘‘baseline sys- 
tem, also called the ‘‘Norwegian system,’*{by which the outer limits for 
the fisheries zone are to be drawn four miles seaward of straight base lines;# 
‘These straight lines are drawn along tke ‘‘outer coastline’’ between fixed 
base points on the mainland itself or on the innumerable islands, islets 
or skerries forming the Norwegian ‘‘Skjaergaard,”’ thus including inside 
the base lines the waters of all the Norwegian fjords and sounds formed 
by the mainland and/or the ‘‘Skjaergaard.’’ } As to the length of the base 


` lines, the decree in dispute was based on the Norwegian concept that inter- 


national law does not lay down any rule of a fixed maximum length; for 
example, 6, 10 or 12 miles long; but rather that the base lines must follow 
the ‘‘general direction’’ of the coast and that skerries or rocks which are 
constantly submerged even at low tide may not be used as base points 

In the Royal Decree of 1935, forty-seven such base lines were drawn all 
along the area in dispute. The lines varied in length according to the 
geographical conditions; the longest being that across the ‘‘Lopphav,’’ 
which was forty-four miles. The line across the Vestfjord was forty 
miles; those across the Svaerholthav and the Varangerfjord being 38.6 and 
thirty miles respectively. Twenty more lines varied between 26% and 
11.7 miles. The rest of the base lines of the decree were ten miles or less, 
down to one-half cable.” 

In its application of September 28, 1949, Great Britain asked the Court 
to lay down: 


... . the principles of international law to be applied in defining the 
base-lines, by reference to which the Norwegian Government is en- 
titled to delimit a fisheries zone, extending to seaward 4 sea miles from 
those lines and exclusively reserved for its own nationals, and to define 
the said base-lines in so far as it appears necessary, in the light of 
the arguments of the Parties, in order to avoid further legal differ- 
ences between them. ... (Application, p. 9.) 


It further asked the Court to award damages for all interference by the 
Norwegian authorities with British fishing vessels outside the lawful zone. 





istence of any fact which if established would constitute a breach of an international 
obligation; (d) the nature or extent of the reparation to be made for the breach of an 
international obligation. 

5 One-half cable corresponds to about one hundred yards. 
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II. Tae WRITTEN PROCEEDINGS 


f 
The written proceedings submitted by the two governments consisted gt 


of'a British Memorial, a Norwegian Counte>-Memorial (Contre-Memoire), 
_ a British Reply and a Norwegian Rejoinder (Duplique). The Norwegia 
Government chose to file its written proceedings in French® Í 


The British Memorial of January 27, 1950 


hile previously the dispute between Great Britain and Norway for 
more than forty years had concerned two different questions, namely: 
(a) the right of Norway to claim a territorial belt of four marine miles 
and (b) the right of Norway to measure this four-mile belt from straight 
base lines, the British application seemed to indicate that Great Britain no 
longer would contest the right of Norway to a four-mile zone. f The sole 
question at issue was that of the base-line system and the vario is. aspects: 
of international law arising out of its application by the 1935 decree. i 
This assumption was affirmed when Great Britain in its Memorial at the“ 
very beginning stated that: 


The United Kingdom, while not accepting as a general proposition 
that a State can have a belt of territorial water wider than three miles, 
does not, for very exceptional reasons, put Norway’s claim to a. 
breadth of four miles in issue in thes2 proceedings but invites the 
Court to decide on the assumption that the breadth of the Norwegian 
belt is four miles. (Memorial, par. 2.) A 


This admission, even if a reserved one, was of the greatest importance to 
Norway, especially because of the vigorous Eritish protestations for a long 
period of time that Norway had no such right.” l 

However, as the acceptance of the Norwegian four-mile belt was so 
cautiously formulated, the Norwegian Government deemed it wise to ask 
for some clarifications as to the extent of the admission. Norway did so 
in its Counter-Memorial (par. 243). In answer to this demand, the 
United Kingdom stated in its Reply (par. 151) that it had decided 


in these proceedings to recognize Norway’s right to a four mile mari- 
time belt and in doing so it thus acquiesced in Norway’s exceptional 


6 According to Art. 40(4) of the Rules of the Court, Norway availed itself of the 
opportunity of having its written proceedings printed through the Registrar of the 
International Court. The way in which the Court’s printing office under its. chief, Mr. 
Rene Knaap, accomplished this at times somewhat d-fficult task was admirable. 

.1In its application to the Court, the United Kingiom had formulated its reservation 
in this way: ‘‘Actuated by the same spirit of compromise as led it in 1933 to agréew.: 
to the Red Line modus vivendi, the Government of tke United Kingdom, for the purpose 
of the present dispute and without prejudice to the position it maintains regarding the 
extent of Norwegian territorial waters in other matters than fisheries, is prepared to 
agree that the Norwegian Fisheries Zone shall be delimited on the assumption that the 
zone extends seaward four sea-miles. . . .’?~ (Applization, par. 8.) 


ms: 
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claim to a zone of territorial sea extending over a Scandinavian league 
of four sea-miles. 


But(the United Kingdom reaffirmed in this connection that in its view 
‘the only limit for the width of the maritime belt which has the general 
agreement of States is the three mile limit.? And it further stated that 
only where Great Britain had accepted vis-a-vis a particular state claims 
in excess of three miles were such claims regarded as binding on the United 
Kingdom or its nationals (Reply, par. 152). 

‘For scholars of international law, Pars II of the Memorial, containing the 
United Kingdom’s contentions re the principles of jn} ernational law to be 
/ applied in defining base lines is ‘of great intéredt{i 3 First it stated that 
international law does not give each state a right tò foose arbitrarily the 
base lines for its territorial waters. The main rule was that the territorial 
waters of a state are to be measured from the actual zoastline (the division 
` b ea and land at low a) nases where & departure-fromthis 
normal line of the coast is permitted ‘‘are exceptions to the main rule, 
strictly limited by international law.” (Memorial, par. 63.) This con- 
tention was the main attack, on a general basis, on the ‘‘Norwegian system”? 
of consecutive straight base lines all none the coas as prescribed in the 
1935 decree. 

As the Memorial developed its exceptions to the ‘‘main rule,’’ the gap 
between the views of the two parties was abundantly manifested. The 
first exception acknowledged by Great Britain was that of indentations 
having the characteristics of a bay. In this case a straight base line could 
be traced across the entrance provided that the line did not. exceed ten 
miles. If the mouth of the bay was wider than ten miles the line should 
be drawn at the nearest point to the entrance at which the width did not 
exceed ten miles. It admitted, however, that a certain number of wider 
bays could be claimed by a coastal state as historic bays. Furthermore, 
not all indentations of the coast could be accepted as bays. In order to 
be recognized as such by international law, a bay must be a well-marked 
indentation whose penetration inland was in reasoneble proportions to the 
width of its mouth (Memorial, par. 94°. 

The next exception dealt with was that of the effect of islands, islets, 
rocks and banks on measuring the territorial belt from the ‘‘normal coast- 
line,’’ a question of burning concern for Norway, whose coast is formed 
by hundreds of thousands of islands, islets and reefs. The British conten- 
tions on this point were based on the proposal of Subcommittee No. II of 
the Hague Conference of 1930.2 As th2 main rule was laid down that only 
land permanently above water possessed territorial waters of its own, a 
bank or rock exposed only at low tide was to be taken into account for 


8 These proposals of the Second Subcommittee were never aceepted by the Hague 
Conference of 1930. 
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measuring the territorial waters of a state only if it was situated within 
the territorial belt of permanently dry land, whether this dry land be the 
mainland or an island. And it was evidently not the intention of the 
United Kingdom to admit that islands, islets or rocks, even if thus situated, 
could be used as base points for straight base lines as done in the 1985 
decree, but solely that such elevations formed a part of the ‘‘normal coast- 
line’’ from which the territorial belt should be measured by following the 
geographical configurations of the coast. The only concession made to the 
base-line system was in case of islands and isl2ts lying in or off the mouth of 
a bay,- Such base lines might be used as base points “for the drawing of 
straight lines across bays more than ten miles wide at their mouth provided 
that the distance between the base points did not exceed ten miles (Me- 
morial, par. 109). 

The rule adopted by the Memorial as to g-oups of islands was the same 
as that governing individual islands.. Not even an analogy from the ten- 
mile rule applicable to bays could be used in determining the territorial 
waters of an archipelago. Consequently ezch island of the archipelago 
had its own territorial zone.of three (exceptionally four) miles. The 
archipelago could not in this respect be considered as an entity with a 
common territorial belt drawn around the whole group (Memorial, pars. 
113-121). 

As to ‘‘straits’’ between the mainland and islands or between islands, 
the following contentions were made: If the strait or sound connected two 
parts of the open sea, each shore had its own territorial belt. Applied to- 
Norway, this would mean that a sound wider tkan eight miles. would have 
a strip of ‘“‘high seas’’ in the middle. However, if a strait or sound con- 
nected one part of the open sea not with anothe> part but with inland wa- 
ters, the rule for bays should apply and a base line might be drawn across 
the sound at the place nearest to its seaward entrance where the opening 

. did not exceed ten miles (Memorial, pars. 110-112). The Memorial, how- 
ever, did not give any details as to which sounds of the area in dispute be- 
longed to the one category or the other. 


Khe Norwegian Counter-Memorial (Contreemoire) of July 31, 1950 


Part I of the Norwegian Counter-Memorial contained an investigation 
of the geographic, economic and historic elements involved in the case. . It 
pointed out that this dispute concerned the three northermost counties of 
Norway, namely, Nordland, Troms and Finmark, all three being situated 
almost entirely north of the Arctic Circle. The sole economic basis for 
this outpost of, civilization was the thousand-year-old fisheries: From 
time immemorial, the inhabitants of these regions had carried on their 
` fisheries even far outside of the zone laid down by the 1935 decree. As 
far back as the thirteenth century all navigation by foreign ships in these 
waters had been prohibited. Disputes between Norway and England in 
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the fifteenth and sixteenth centuries as to the right of British subjects to 
navigate and fish in the waters off the 2oast of Iceland and North Norway 
finally led to an agreement in 1616 between the King of Denmark-Norway 
‘and King James I of England and Scctland, the latter stating in a letter 
of April 26, 1616, that British subjects would henceforth abstain from all 
whaling and fishing in these regions. 
The basic stipulation, however, for the rules of Norwegian territorial 
ers was cgnsidered to be the Danish-Norwegian Royal Decree of Febru- 
ary 22, 1812) This decree states : 7 


We wish to lay down the rule that whenever determining limits of 
our territorial sovereignty, this sovereignty shall be recognized as ex- - 
tending for one ordinary sea-league (four marine miles) measured 
from the islands and islets furtherest from the mainland and not cov- 
ered by sea. 


(i the view of the Norwegian Government, this 1812 decree was not 
onty an authority for the Norwegian four-mile rule but also formed the 
basis for the Norwegian system of straight base lines) Later Norwegian 
legislation adopted this system as a metter of course without any protests 
from Great Britain or any other foreign countries. Thus, decrees of 
1869 and 1889 ‘provided for straight tase lines more than ten miles long 
for the fisheries zone off the coasts of Moere’and Romsdal. Other procla- 
mations from this period applied the very same system. Nor did Norway 
ever adhere to the North Sea Convention of 1882, for the reason that this 
convention adopted a three-mile limit and a ten-mile rule for bays; both 
of them rules which Norway considered irreconcilable with her own system. 

The Counter-Memorial further developed the history of the present dis- 
pute with Great Britain. It was in 1906 that British trawlers first ap- 
peared along the coast of North Norway and at that time only in- Eastern 
Finmark. (West of the North Cape, trawler fishing began much later, 
in 1932-33.) Immediately upon: the arrival of foreign trawlers, an Act 
was promulgated on June 2, 1906, forbidding foreigners to fish in Nor- 
wegian territorial waters. This was followed by ar Act of May 13, 1908, 
forbidding all trawling in these areas, even trawling by Norwegians, a 
prohibition which is still in effect and strictly enforced. Incidents, with 
admonitions and arrests, followed soor after the first appearance of these 
foreign trawlers; Norway trying to uphold her rules, even though lenient 
enforcement to a certain degree was prescribed to avoid unnecessary con- 
flicts, and Great Britain protesting against the application of the Nor- 
wegian rules on the basis that these rules were incompatible with accepted 
principles of international law. Informal discussidns between experts 
from the two countries were carried on at different times but no agreement 
was ever reached.¥ Finally the Royal Norwegian Decree. of July 12, 
1935, was promulgated for the area in dispute, adopting in an uncurtailed. 
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manner the Norwegian system of a four-mile fishery zone to be measured 
trom straight base lines. 1 : 

Part IT of the Counter-Memorial was devoted to ‘the international law 
aspects of the dispute; Norway developing both the general rules of inter- 
national law which, in its view, governed this field, and also its special 
rights to these waters based on historie title? The Norwegian Govern- 
ment stated that it had always considered that the right of a state to ex- 
ercise sovereignty over the sea was contained within certain limits. But 
it could not accept the contentions of the United Kingdom that these rules 
were hard and fast rules; and it especially refused to recognize that the 
rules put forward by the United Kingdom in its Memorial were generally 
accepted customary rules binding upon Norway. 

The relevant question in this case was to find the outer limit of the 


Norwegian fisheries zone; the distinction between interior waters and . 


. territorial waters had no significance in this connection, since the right to 
reserve ‘the fisheries for nationals of the state was exactly the same in 
these component parts of the maritime domain. It.was the Norwegian 
viewpoint that no general rules existed in international law laying down, 


for example, a three-mile, a four-mile or a six-mile limit for the territorial ` 


Ka 


belt, and consequently the basis from which to draw the outer line was not 


decisive of the question of the outer limits of the fisheries zone of a state 
in international law. l 

After having discussed the conditions for, and evidences of, the existence 
of a customary rule of international law, the Counter-Memorial quoted the 
following resolution of the Hague Codification Conference of 1930: 


.The Conference notes that the discussions have revealed, in respect 
of certain fundamental points, a divergence of views which for the 
present renders the conclusion of a ccnvention on the territorial sea 
impossible. (Counter-Memorial, par. 279.) 


Consequently Norway concluded that great caution must be shown in 
using these proposals of the Second Subcommittee as evidence of the inter- 
national law in force. 

According] Norwegian answer to the British contentions that there 
existed a ‘fundamental rule” laying down that the territorial waters 
must be measured from the ‘normal coastline,” was that (a) no such 
general rule existed in international law; by" if such a rule were to exist, 
it Could not bind: Norway, which by a coustaut and unyielding attitude had 
refused to accept it; and ke) international law did not prohibit a state 
from drawing § straight base lines for its ter-itorial waters from ‘headland 
to D headland”? (Comnter: Memorial, par. 983 £}. ae 












































e Part IE of the Conter Memorial was prepare by Professor Maurice Bourquin of 
Geneva. 
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_ Nor could Norway accept the viewpoints put forward by the United 
Kingdom as to bays. A first difficulty which immediately arose was as to 
the definition of a bay. Particularly with the geographic peculiarities of 
the Norwegian coast, that was a serious factor to take into consideration. 
Further, there could be little doubt that no uniform rule existed fixing 
the ten-mile limit as the maximum length for base lines across the mouth of 
a bay. It would suffice here to refer to the viewpoint advocated by Great 
Britain itself in the North Atlantic Fisheries Case decided by the Inter- 
national Court of Arbitration on Septzmber 7, 1910, where the United 
Kingdom contended that no rule existed as to the maximum width of a 
bay. The practice of states also proved that states do not conform to the 
ten-mile. rule (Counter-Memorial, pars. 378-388). 

Norway also could not accept the interpretation given in the Memorial 
as to the rules of international law governing the territorial waters of 
islands, islets, reefs or archipelagos. Norway contended that ‘‘the outer 
coastline theory’? was not incompatible with international law, viz., to’ 
take the single islands, islets, reefs or whole groups o2 such into considera- 
tion as parts of the coast whence to measure the territorial belt (See 
Counter-Memorial, par. 442). In reply to- the British thesis regarding 
straits, the Norwegian Counter-Memorial contended that a sharp distinc- 
tion must be made between ‘‘internaticnal straits’? and the inner water 
routes formed all along the coast of Norway by the ‘‘Skjaergaard.’’ 
Obviously the rules governing ‘‘international straits” could not apply to 
these waterways which in no respect were ‘‘ocean highways’’ comparable . 
to ‘‘international straits.’? Chapter III of Part II of the Counter-Me- 
morial went into the justifications of the Norwegian system based on Nor- 
way’s historic titles, the very exceptional geographical characteristics of 
the Norwegian coast, and the special economic features involved. The 
conclusions to this chapter were that if there ever was a case where special 
rules were needed and to which the theory of historic waters was applicable, 
it was this case of the Norwegian maritime domain as defined by the Royal 
Decree of July 12, 1935. f 


The British Reply and the Norwegian Rejoinder 

Thé British Reply was submitted on November. 28, 1950, and the Nor- 
wegian Rejoinder (Duplique) on April 80,1951. Both of these documents 
contained not only further development of the arguments already set 
forth, but also further information and important new arguments chang- 
ing materially some of the phases of the case. 

(Pa British Reply not only admitted Norway’s historic title to the four- 
_mile-belt,-but also a historic title to ‘‘certain fjords and sunds’’ of the area 
in dispute\(Reply, par. 4, and even broader statements in pars. 511 and 
518). In “addition to a detailed rebuttal to the facts put forward in the 


THE ANGLO-NORWEGIAN FISHERIES CASE 617 


Counter-Memorial, the Reply contained some 200 pages of interesting ma- 
terial on the applicable principles of international law. 

As to the so-called ‘‘fundamental rule,” namely, that of following the 
actual coastline in all its details as a basis for measuring the territorial 
belt (the ‘‘tracée parallèle” method), the Reply in paragraph 180 (f) 
further developed and to some extent changed the British viewpoint. 
Here (the Reply strongly advocated the ‘‘ares of circles’? method as the 
‘method which the United Kingdo considers to be the correct one and 
the one recommended by experts.” #The ‘‘arcs of circles method’’ is one 
of the theories presented to solve the problems arising from indentations 
and other irregularities of a coastline and consists of drawing arcs with 
a radius of three (or, exceptionally, four) miles from every permissible 
base point along the coast and of treating the line thus formed by all the 
intersecting ares as the outer-limit of a state’s territorial waters.?°) 

As to archipelagos and individual islands, islets and reefs, the Reply 
upheld mainly the views stated in the Memorial, but added as a subsidiary 
rule that if, contrary to its belief, customary rules of straight base lines 
had developed for archipelagos or coastal islands, such a rule must be ‘‘sub- 
ject to an absolute limit of ten miles on the length of the baselines.’’ 
(Reply, par. 361, p. 163.) 

In its section on straits, the MDN: dealt with three specific types of 
straits: 


(a) Legal straits—straits connecting two portions of the high sea; 

(b) International straits—any legal strait substantially used for navi- 
gation from one part of the high sea to another, and where a 
special regime as regards navigation applies under international 


law; 
(e) Inland straits—a seawater channe_ which leads essentially to in- 
terior waters. 


As to ‘‘legal straits,’’ a belt of three (or, exceptionally, four) miles should 
be measured from each shore, leaving a portion of ‘‘high sea” in the 
middle if the strait was wider than twice the breadth of the territorial 
‘belt. The inner route called ‘‘Indreleia’’ along the coast of Norway was to 
be considered a ‘‘legal strait’’ because even if it stretched out for hundreds 
of miles as a landlocked channel it formed a continuous passage from the 
` North Sea to the Arctic Sea. 
The United Kingdom filed as Annex 3E to its Reply a set of charts 
showing the outer limits of Norway’s mar time domain, according to its 
views. The drawing up of this line was -tased on the ‘‘ares of circles” 


10 The ares-of-circles method was proposed by the United States Delegation at the 
Hague Conference of 1930. It has been further described by S. W. Boggs in articles 
in this JOURNAL, Vol. 24 (1930), p. 541 et seg., ard Vol. 45 (1951), p. 240. See also 
the same author in Geographical Review, Vol. 41, p. 185 et seg. A description illus- ` 
trated by diagrams is given in the British Reply, annex 42. 
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method. The line thus drawn. was later in the ia called the 
‘‘Pecked Green Line.” 

The Norwegian. Rejoinder (Duplique: was of some five hundred pages, 
with an additional three hundred pages of annexes. Part I was devoted 
to the questions of facts and history of the case. Part IT contained the 
international law aspects. A special subsection in Part I was devoted to 
a survey of the different sectors of the ccastline in issue, with a comparison - 
between the Norwegian fisheries line of 1985 and the ‘‘Pecked Green Line” ` 
set forth in the Reply. In this analysis the Norwegian Government pointed 
out that the choice of each base point in the 1935 decree had been carefully 
weighed, consideration being given to tae geographical features, the vital 
economic interest of the population and the historical facts. i 

AN rway’s main objections to the ‘‘ares of circle?’ method} and Sian 

ecked Green Line’ were that this system never had reachéd the stage | 
of customary international law , On the contrary, this method, founded. 
on theoretical considerations, was not fully elaborated until 1930. No} 
state had, as far as was known, publicly announced the use of this meid 
along its own coasts. (Secondly, the practical implications of using such 
a methad, especially a ng a coast liks the Norwegian, were extremely 
serious./ With its innumerable base points and intersecting arcs of circles, 
the ‘‘Pecked Green Line” created unaczeptable difficultiés for navigators, 
fishermen and coastal inspection; thus creating, instead of eliminating, 
the possibilities of constant future clashby The drawing of a fisheries 
line ought to be something more than “‘wn simple jeu de lignes sur une 
feuille de carte.” (Rejoinder, pars. 170-244.) 

The Rejoinder firmly upheld the Norwegian viewpoint that a ten-mile) 
rule for bays was not‘a rule of customary international law. And no rule’ 
of international law prescribed that such a network of islands, islets and 
skerries as the ‘‘Skjaergaard’’ should no; be treated as a natural appendage 
to the mainland and thus form the otter coastline, between the salient 
points of which straight base lines could be drawn. No rule of inter- 
national law imposed a specific limit on the length of these base lines con- 
necting the mainland with the island fringe or the islands with one-an- 

-other. Furthermore,.no rule prevailed restricting the use of low-tide 
elevations as base points. 

As to straits, the Rejoinder stated that no rule existed under which the 
waters of a strait or sound, not const-tuting an ‘‘international strait,” 
could not be considered as the interior waters of a state. Especially the 
waters of the ‘‘Skjaergaard,’’ with its specific geographical traits and its 
history, were clearly a part of the interior waters of Norway. 

Extensive citations to the practice of states regarding their maritime 
domain were made to prove that the British contentions.were not in con- 
formity with the views of a number of states as to the rules of international 
law in this field. 
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“HL ‘Tae. Opa Pyogsmonvas. 


The ‘date. for hie. ‘commencement: ‘of: the oral” poeta was set for 
` September. 25, 1951. The pleadings lasted, witk- some interruptions, until 
‘October 29.% Oral addresses to the Court were preserited on béhalf of the 
United Kingdom by Sir Frank Soskice (at that time Attorney General), 
Sir Eric Beckett (Agent), Professor © H.. M. Waldock of Oxford Uni- _ 
versity and by Mr. R. O. Wilberforce. Or behalf of Norway, Mr. Sven 
Arntzen of Oslo (Agent), and Professor Maurice Bourquin of Geneva, 
pleaded. 

In his opening address, Sir Frank Soskice immediately stressed the im- 
portance of the case not only to the two litigant parties but to ‘the world 
generally as a precedent since the Court’s decision must contain important 
pronouncements concerning the rules of international law relating to coastal 
waters.’’ (Statements in Court, Vol. I, p. 3.) In this connection he 
pointed out as an illustrative instance the bearing of the case on Iceland’s 
claims to a fisheries zone of four miles from straight base lines. The most 
interesting part of the opening statement was, however, its'suggestion to 
the Court to split the case and first decide it on general principles only, 
thus giving the two parties general rules for guidance in settling the 
particular dispute out of court. Sir Erie Beckett submitted the British 
conclusions. According to the British suggestions to thé Court that it, at, `- 
the present stage, should decide on principles only, he presented a Tory 
elaborate submission in thirteen points, including all the general principles 


of international law to be applied according to British views (Statements, -` ` 


Vol. I, pp. 148-144). These conclusions were later somewhat changed in’ 
the British Oral Reply. (See Statements, Vol. III, pp. 90-92.)12 
The oral arguments of Norway were opened by Mr. Sven Arntzen. He _ 
vigorously rejected the British proposal to divide the case and decide it 
first on principles only. A concrete lawsuit was to be decided upon. Nor- 
way, whose vital. interests were at stake, had a right to ask for a final 
decision on its fisheries limits by the Internetional Court. The Court was ` 
invited by the British Government to lay down general principles of inter- 
national law, which principles, if they were recognized by the Court 
implicitly, would affect and make invalid not only the 1935 decree of Nor- 
. way but decrees and regulations by a numter of states not parties to the 
- present litigation. The Court was actually asked by. the United Kingdom 
.to undertake and continue the task of the 1930 Hague Conference (State-. . 
ments in Court, Vol. H, p. 8 f.). 


11 According to Art. 3 of the Statute of the Court, the International Court of Justice | 
consists of fifteen Judges. Only twelve members of the Court heard the case, however, 
as Judges Fabela (Mexico) and Krylov (U.S.8.R.) were absent because of illness, and 
Judge Azevedo (Brazil) died in May, 1951. ‘ 

x 12 The British submissions and conclusions are eee? in full in | this JOURNAL, Vol, 
46 (1952), pp. 349-352. 
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Professor Bourquin opened his plead-ngs with an eloquent reference to 

e ‘‘Norwegian realities,” and pointed out that not only the rules of 
historie title, but the general principles of international law must be so 
nuanced and flexible as to recognize suci realities. 

As to the ‘‘legal strait” theory launcked by the United Kingdom, he was 
doubtful of its validity at all, but found it quite clear that at least in 
respect to the Norwegian inner route, *‘Indreleia,’’ no such theory was 
applicable. This route all along the ecast went through typical internal 
waters, through ports and harbors somecimes narrowing down to less than 
a hundred yards; for example, it passed straight through the port of 
Tromsoe, a Norwegian naval base. 

At the end of the pleadings the Norwezian Agent presented the following 
submission : 5 


Having, regard to the fact that tre Norwegian Royal Decree of J uly 
12, 1935, is not inconsistent with irternational law binding upon Nor- 
way, and having regard to the fect that Norway possesses, in any 
event, an historic title to all the waters included within the limits laid 
down by that decree, may it please the Court, in one single judgment, 
rejecting all submissions to the contrary, to adjudge and declare that 
the delimitation of the fisheries zcne fixed by the Norwegian Royal 
Decree of July 12, 1935, is not contzary to international law. 


In his Oral Reply the British Agent edmitted that Professor Bourquin’ s 
arguments, especially in regard to ‘‘Indreleia,? had made ‘‘some im- 
pression on us.’? He consequently reecmmended to the Court that if the 
Norwegian viewpoints concerning ‘“‘Increleia’’ were accepted, it ought to 
be on historical grounds and not on general principles of international law. 

The revised British conclusions preserted by Sir Eric Beckett at the end 
of his Oral Reply caused no changes in tae Norwegian submissions. It may 
be of some general interest in this ecunection to draw attention to an 
official declaration by the Swedish Foreign Minister, Oesten Unden, dated 
October 20, 1951, stating that Sweden mses a system of straight base lines 
across bays and between the mainland and islands. This document was 
produced by the Norwegian Agent in his Oral Reply in answer to a British 
contention made during the oral arguments that Norwegian statements 
to that effect were a misconception of Swedish law. 


e IV. THE JUDGMENT RENDERED ON DECEMBER 18, 1951 





ao poeta 


sree ‘stated, ET a the beginning of its decision, that althoudt the 
Deeree of July 12, 1935, only referred to the Norwegian fisheries zone, 


there can be no doubt that the zone delimited by this decree is none 
other that the sea-area which Norway considers to be her territorial 
sea. That is how the parties argued the question and that is the way 


pore, iN y ‘ 
v ; a 

tL t Ta 
e : 4 
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in which they submitted it. to the Ccurt for decision. (Judgment, 
P.. 125. ) 3 ot x 2 : 4 3 paT 


This statement actually AA the decision an even greater value as a 
precedent, Sinceģt expressly admits that the decision does not delimit itself 
- to questions of fisheries zones only, but considers in general the. rules of 
international law of the territorial se 
sf first question solved by the Court was as to the British suggestions 
that the Court, for the time being, should restrict itself to adjudicating 
on the definitions, principles and general rules. The. Court decided that, 
as the subject of the dispute was quite concrete and since the Norwegian 


Government objected to the British suggestions, the Court could not enter- ` 


tainthem. However, it held that these elements of international law would ` 


furnish reasons in support of the decision one way or other to the extent 
that they were relevant to the case Judgment, p. 126). 

“The Court then discussed the international law issues involved.) t 
opened these discussions with a statement as to the specific geographiéal 


conditions of the area, such as the configuration of the coast, the peculiari- . 


ties of the ‘‘Skjaergaard,’’ the situation of the territory in the far North, 
and the yital epononie interests involved for the inhabitants of these ‘‘bar- 


ren regions.” The Court set forth the following conclusions, which are ` 


significant as indicating the Court’s realistic views on the rules of inter- 
national law: , 


Such are the realities which must be borne in mind in appraising the 


validity. of the United Kingdom contention that the limits of the 
Norwegian fisheries zone laid down in the 1935 Decree are contrary 
to international law.) (Judgment, p. 128.) 


This statement may serve as a fundamental basis for the Court’ s rulings 


asa whole in this case. 


t (a) The Rule of Low Tide—The Court Ład n no difficulty in finding that . o 


for the purpose of measuring-the-breadth _of. the territorial belt it was the 
low-water mark as opposed to the high-water mark which was to be applied) 


This is the rule generally adopted by the practice of states arid was not in 
dispute between the two litigant parties (Judgment, p. 128). 


(b) Islands, Islets and Skerries. The Skjaergaard—The Court did not l 


find it necessary to decide upon the questicn whether a low-tide elevation 
situated more than four miles from permanently dry land could be taken 
into account as a base point for measurirg the territorial belt. In the 
Court’s opinion, Norway had succeeded in proving that none of the drying 
rocks used by her as base pomt lay more ‘then four miles from permanently 
dry land. 

As to the “Sictaergaard, d the Court. d. that, as “dictated by the 
geographic realities,’’ the “Skjaergaard”? must be considered as a whole 


with the mainland and that ara aaa the outer limit of the ““Skjaer- ` 


a 1 


5 
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gaard” was the limit from which the territorial belt should be measired 
(Judgment, p. 128). 

(c) The Arcs-of-Circles Method > v. the Straight Base-Line Sistas —The 
Court rejected the use of the ‘‘tracée parallèle” method on the Norwegian 
coast. The Court.remarked that this system might be applied without 
difficulty to an ordinary coast. But with a coast like that in dispute, 
heavily indented like that of Haster-Finmark or bordered by an archipelago 
like the ‘‘Skjaergaard’’ as along the western section of the coast, such a 

ast calls for the application of a different system. 

“Gane ‘ares of circles’’ method, suggested by the counsel of the United 
~ Kingdom in order to solve the special questions involved, was, in the view 
of the Court, ‘‘a new technique insofar a5 it is a method for delimiting the 
territorial sea.” And it was not obligatory under international law 
(Judgment, p. 129). On the other hand, in applying the principle that thé 
belt of territorial waters must follow tie general direction of the coast, 
several states _had deemed it necessary to follow the straight base- -line 
system without encountering objections cf petasipls by ober ation) Tis 
method had been used not only in the case of bays but also in cases of minor 
curvatures of the coast in order to give a simpler form to the territorial 
belt. \The Court was unable to share the views of the United Kingdom 
that Norway might draw straight base nes only across bays.) There was 
no valid reason to draw base lines only ecross bays, as in Haster-Finmark, 
and not also to draw such lines between islands, islets and rocks over the 
sea areas separating them, even though such areas did not fall within the 
conceptions of a bay. Far from claiming ‘‘recognition of an exceptional 
` system,” Norway had, by the base-line system of the 1935 decree, merely 
applied ‘‘general international law to a specific case.’ , (Judgment, p. 181.) 
ay The Ten-Mile Rule for the Width of Bays—<The Court definitely 
eee ee eee contention that there existed-a-rule delimiting the 
length of base lines to ten miles. Ëvem if some states in their domestic 
legislation aud/0r in their treaties had adopted a ten-mile rule, this rule 
- “has not acquired the authority of a general rule of international law.”) 
(Judgment, p. 131.) This statement îs probably one of the most im- 
portant findings of the Court. It appes not only to bays, but also to 
any contentions that a ten-mile rule (based on independent grounds or on 
an analogy from bays) is applicable to base lines between the islands of 
a coastal archipelago or the mainland and such islands. The Court ex- 
pressly stated that any suggestion that length of base lines between the 
islands of an archipelago could not exceed six, ten, or twelve miles had not 
got ‘‘beyond the stage of proposals.’? Aside from the question of de- 
limiting the base lines to ten miles, there would, in a concrete case, nearly 
always be a choice of several base points whence to draw the lines. Thus 
‘‘the coastal State would seem to be in the best position to appraise the 
local conditions dictating the selection.’” (Judgment, p. 181.) 
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(e) -“‘Indreleia’’ and the Rules for Straits—The Court did not find it 
necessary to go in any detail into the rules of international law relating 
to straits. It stated merely that the ‘‘Indreleia’’ designated by the United 
Kingdom as a so-zalled ‘legal strait’’ was not a strait at all, but a naviga- 
tional route prepared as such by means of artificial aids provided by 
Norway.) The waters of ‘‘Indreleia’’ had consequently the same status as 
the other waters included in the ‘‘Skjaergaard,’’ namely, that of interior 
waters (Judgmert, p. BDA )v yb 

(£) The Criteria of Tephatonal Law to be Applied—Even in the 
absence of rules of a technically precise character, certain principles for 
judging the validity of the 1935 decree under international law could be 
laid down. These criteria would not be entirely precise, but they would 
provide courts with an adequate basis for their decisions (Judgment, p. 
188) : 

1. First of all, it was quite clear that the delimiting by a state of its 
territorial waters always had an international law aspect, although it was 
quite true that the act of delimitation was necessarily a unilateral act 
undertaken by the coastal state concerned (Judgment, p. 182). 

2. As one of the basic considerations the Court stressed the close de- 
pendence of the territorial waters upon the land domain. It was the land 
which, in the view of the Court, conferred upon the coastal state a right 
to the waters off its coasts. Consequently ‘‘a State must be allowed the 
latitude necessary in order to be able to adapt its delimitation to practical 
needs and local requirements.” (Judgment, p: 183.) 

8. But, in thus delimiting its territorial waters, a state must not, in 
drawing its base lines, to any appreciable extent depart from the general 
direction of the coast (Judgment, p. 133). 


Ne 


_ 4 A fundamental consideration was the more or less close relation- _ 


ship existing between certain sea areds and the land formations dividing 
or surrounding them. These were the same considerations as those under- 
lying the rules relating to bays; but such considerations should be liberally 
applied in the case of a coastline with a geographical configuration so 
unusual as that of Norway. The relevant question in connection with the 
choice of base lines was actually whether the sea areas lying inside of 
these lines were so closely linked with the land domain as to be reasonably 
treated as internal waters (Judgment, p. 138). 

5. In a last consideration reaching beyond purely geographical factors, 
the Court recognized ‘‘that of economic interests peculiar to a region, the 
reality and importance of which are clearly evidenced by a long usage.” 
(Judgment, p. 133.) That the vital economic interests of the coastal popu- 
lation involved were very important realities in the Court’s considerations 
was thus repeatedly stated in the decision (see p. 621 above). The reference 
made to the ‘‘long usage’’ by the coastal population must not mistakenly 
be confused with any argument that exceptional rights to certain areas 


i 
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may be aequired by historic title. The historical factor was, together 
with the geographical, economic and other factors, considered as evidence. 
of the important needs and realities lying behind the Norwegian claims, 
and was thus only one of the many factors to be taken into account in 
applying the general principles of international law to a particular case. 

The Court then looked upon the long history of the Norwegian claims 
and stated that, even if the 1812 decree did not clearly indicate how the 
base lines between the islands and islets were to be drawn, that decree had 
invariably been construed by Norway in the nineteenth and twentieth 
centuries as setting forth a system of straight base lines. History showed 
that Norway had developed its own system and consistently applied it. 

The Court next considered the question whether the application by Nor- 
way of the straight base-lines system throughout the nineteenth century 
met with any protests from foreign stat2s. The Court stated in this con- 
nection: ‘‘From the standpoint of interrational law it is necessary to con- 
sider whether the application of the Norwegian system encountered any 
opposition.’ (Judgment, p. 138.) In view of the Court’s previous state- 
ments that the ‘“‘tracée parallèle” method was inapplicable to a coast like 
the Norwegian (Judgment, p. 129) Vthat the ‘‘ares of circles’’ method is 
not ‘‘obligatory by law” (Judgment, p. 129) that the ten-mile rule for 
bays has ‘‘not acquired the authority cf a general rule of international 
law” (Judgment, p. 181); and that its analogy to archipelagos has ‘‘not 
got beyond the stage of proposals’’ (Judgment, p. 131), it is perhaps, at 

_ first somewhat difficult to see why it should be necessary ‘‘from the stand- 
point of international law’’ to consider whether any foreign state had 
protested. The Court gave the answer to it. In this case it was an un- 
challenged fact that no state had protested. And, in a situation which 
could only be strengthened by the passage of time, the failure of Great 
Britain to formulate any reservations anly added a detail to the whole 
picture. The method of straight base lines, imposed by the peculiar geog- 
raphy of the Norwegian coast, ‘‘had been consolidated by a constant and 
sufficiently long practice, in the face of which the attitude of governments 
bears witness to the fact that they did not consider it to be contrary to 
international law.” (Judgment, p. 189.) As to the first principal ques- 
tion, therefore, the Court found by ten votes to two that ‘‘the method em- 
ployed for the delimitation of the fisheries zone by the Decree of July 12, 
1935, is not contrary to international law. (Judgment, p. 143.) 

The next question was whether the 1935 decree, in applying that method 
in the drawing up of the specific base lines, had departed from this method 
in violation of international law. This question was considered with 
special reference to the base lines drawn across the ‘‘Svaerholthav’’ (38.6 


18 Of the same opinion, see Richard Young, ‘‘The Anglo-Norwegian Fisheries Case,’’ 
in American Bar Association Journal, Vol. 38, No. 3, p. 244. . 
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miles long) and the ‘‘Lopphav’’ (44 miles long). In the Court’s opinion (p. 
141), the ‘‘Svaerholthav’’ had the character of a bay, and the Court decided 
the question in favor of Norway. As to the ‘‘Lopphav,’’ the Court found 

‘that although this area did not have the character of a bay and constituted 
_ an ill-defined geographic whole, the base Ime must be said to follow the 
` general direction of the coast. In addition to this, the Court found that 
for this special section Norway had produced proofs lending some weight 

“to the idea of the survival of traditional rights reserved to the inhabi- 
tants.” (Judgment, p. 142.) Considering this very ancient and peaceful 

‘usage, together with the vital needs of the population, the Court found this 
line a reasonable one. Consequently by eight votes to four, the Court 
held that ‘‘the baselines fixed by said Decree in application of this method 

are not contrary to international law.’’ (Judgment, p. 148.) 

Judge Hackworth (U.S.A.) concurred in the operative part of the judg. 
. ment, but he emphasized that he did so on the grounds that the Norwegian 
` Government had proved an historic title to the areas in dispute (Judgment, 

p. 144). 


V. Tax INDIVIDUAL OPINIONS or JUDGE ALVAREZ AND Jupce Hsu Mo 


Judge Alvarez shared the views of the Ccurt that neither the Norwegian 
system in general nor its concrete application in the 1985 decree were 
contrary to international law. But he chose a somewhat different approach 
to the problems than did the rest of the majority. Judge Alvarez em- 
phasized that, in the absence of rules formed by customs and conventions, 
under Article 88 of the Statute of the Court, general principles of inter- 
national law must be applied; that if no principles exist covering the given 
problem, such principles must be created; and that principles already exist- 
ing must be adapted and amended to the new conditions of international 
life (Judgment, pp. 147-148). The principles on which to base the decision 
in the present case were, in his view, as follows: 

a, Having regard to the great variety of geographical and economic 
conditions, no uniform rule of internatioval law could be laid down re- 
garding the extent of the territorial sea; nor did there exist any uniform 
rules.as far as bays or straits were concerned. 

b. Each state had a right to determine the extent of its maritime domain 
provided that it did so in a reasonable manrer; that it was able to supervise 
and carry out the duties imposed upon it in this zone; and that it did not 
infringe upon the rights acquired by other nations and did not harm the 
general interests or commit an ‘‘abus de droi.” 

c. A state might alter the extent of its territorial sea if it furnished 
adequate grounds for the change. 

d. A state might fix a zone beyond its territorial sea over which it might 
reserve for itself certain rights. Judge Alvarez mentioned as examples 
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customs and police zones. He did not taze up for discussion the interesting 
question of whether a state has a right to reserve for its nationals the 
fisheries in such contiguous zones. In this connection Judge Alvarez 
emphasized that the rights were ‘‘of great weight if established by a group 
of States, and especially by all the States of a continent.’’ This remark 
seems to give special consideration to the recent practice of the Latin 
American countries in the matter of their numerous continental shelf 
proclamations. 

Judge Hsu Mo in his separate opinion concurred with the majority that 
the base-line system was not inconsistent with international law in the’ 
present case. In his view the general rule of international law, apart from 
cases of bays and islands, was that the belt of territorial waters should 
be measured from the actual coastline. However, the special geographical 
conditions and Norway’s consistent past practice, which was acquiesced in 
by the international community, justified a different method for Norway. 

As to the application of the ‘‘Norwegian system’’ by the 1935 decree, 
however, it was not, in his opinion, in conformity with international law. 
He found two obvious instances where, in his opinion, the base lines were 
not justifiably drawn, namely, the line across the ‘‘Svaerholthav’’ 38.6 
miles long and that across the ‘‘Lopphav’’ 44 miles long. Neither of these 
base lines could be considered as base knes across bays, nor had Norway 
proven an historic title to these water areas. 

Judge Hsu Mo’s individual opinion is especially interesting because his 
whole line of reasoning indicates that he shares the views of the majority 
that, as far as bays are concerned, straight base lines can be drawn across 
the mouth of a bay even if the bay is wicer than ten miles. 


VI. Tae Dissentine OPINIONS oF Jupce McNair AnD JupGE READ 


Sir Arnold McNair (Great Britain) stated, es his dissenting opinion, 
that it was a firm rule of international law that the territorial belt must 

low the actual coastline. The only exeeptions were that of straight base 
Imes across bays, and éven here only for żwo specific types of bays, namely, 
landlocked bays and historic bays. 

A landlocked bay, in his opinion, was a bay whose headlands were so 
close together that the water areas inside thereof really could be described 
as ‘‘locked’’ by the surrounding land. It is interesting in this connection 
to note that Sir Arnold in his opinion expressly admitted that ‘‘it cannot 
yet be said that a closing line of ten miles forms part of the rule of cus- 
tomary law. (Judgment, pp. 163-164.) But even though there was no 
agreement on the figures as to the maximum length of such base lines, a 
state could not do as it pleased with its bays. If a state contended that the 
territorial belt should be drawn outside of a particular bay, that state had 
a duty to prove why this particular bay formed an exception to the general 
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rule that the territorial belt should follow the actual coastline in all its 
curvatures. Judge McNair’s attitude towards historic bays was also very 
strict. In his view the requirements for acknowledging a bay as an 
“historic bay’? were that the claimant state prove a long and consistent 
assertion of domain by it over the bay, and also prove the ment to exclude 
foreign vessels from this bay. 

Thereafter Judge McNair went into detail concerning the particular base 
lines of the 1985 decree. He emphasized that, in his view, a system like 
the Norwegian was contrary to traditional concepts of the territorial waters 
as a belt of waters. The lines of the 1935 decree produced, according to 
him, a collection of areas of water ‘‘of different shapes and sizes, and 
different length and width.’’ (Judgment, p. 168.) Further, the doctrine 
that the limits of territorial waters should be drawn in order to protect 
economic and other social interests of the coastal state had no justification 
in law. On the contrary, it was a very dangerous doctrine which easily 
might encourage states to make exaggerated claims to water areas. In 
short, he gave the following principal reasons why he was unable to 
reconcile the 1985 decree with the concepts of territorial waters as recog- 
nized by international law: 


(a) because the delimitation of territorial waters by said decree was 
inspired, among others, by the policy o= protecting the economie and 
other social interests of the coastal state ; 

(b) because, except at the precise forty-eight base points, the four- 
mile limit of the 1985 decree was measured not from land but from 
imaginary base lines; 

(e) that consequently the 1935 decree, so far from attempting to draw 
a ‘‘belt of even width,’’ gave a territorial zone of constantly varying 
distances from the outer line and to lanc; 

(d) because the 1935 decree ignored ‘‘the practical need experienced 
from time to time of ascertaining, in the manner customary amongst 
mariners, whether a foreign ship is or is not within the limit of territorial 
waters.” (Judgment, p. 171.) 


Judge J. E. Read (Canada) in his dissenting opinion concurred with Sir 
Arnold McNair that the ‘‘Coastline Rule’’ was an established rule of inter- 
national law (Judgment, p. 187). Then, contrary to Judge McNair, Judge 
Read accepted the ten-mile rule for bays ‘‘as an established rule of inter- 
national law.’’* 

As to the historic title of Norway to the areas in question, Judge Read 
found that, at the close of the eighteenth century and under the inter- 


14 The viewpoints set forth by Judge McNair or pp. 183-185 (see likewise pp. 171- 
180) of the Judgment show that, according to theses conditions, only very seldom would 
a state be able to prove special rights to certain water areas based on ‘‘historic title.’ 

15 He added, however: ‘‘ Whether or not claims to bays of great breadth ean be sup- 
ported, apart from historie factors, is a question which does not need to be considered 
in this case.”? However, he did not give his reasans therefor. 
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national law prevailing at that time, Norway had asserted exclusive rights 
over a belt of waters which as regards fishing rights was based on the range 
of vision. But later these rigbts disintegrated or fell in desuetude in 
Norway in the same manner as in other maritime countries (Judgment, p. 
197). Judge Read accepted, however, tke contentions of Norway in respect 
to ‘‘Indreleia’’ and the ‘‘Vestfjord’’ that these areas were interior waters 
of Norway. Consequently he could not accept the ‘‘Pecked Green Line” 
as set forth by the British Government. In this connection it is of interest 
that a bay, according to Judge Read, could be formed by groups of islands 
and that consequently the rules for bays were applicable to such island 
fringes as the Norwegian ‘‘Skjaergaard’’ (Judgment, p. 206). 


VII. Conciusions 


(The importance of the decision bt the Court for the parties involved is 
obvious. It solves a serious dispyite which for more than forty years had 
existed between two friendly nations, and settles questions of the most vital 


interest for Norway. Not only does the International Court declare the 


Royal Decree of 1935 valid according to international law, but it states 
expressly that the method on which this decree is based is not contrary 


to international law Consequently, the way is open for Norway to apply 


hereafter, as before, this traditional system along the whole of the coast 
of Norway, and not only to the part thereof affected by the 1935 decree. 
It is also of the greatest importance to Narway that the ‘‘Indreleia’’ route— 
the inland route which stretches along almost the whole of the coast of 
southern, western and northern Norway (except for a small section on the . 
west coast and in Easter Finmark)—is acknowledged to be inland waters 
of Norway, with all the legal consequences thereof. Cres in regard.to . 
the four-mile belt of Norwegian territorial waters, ittis beyond any doubt 
that even if the Court did not decide upon that question, as it was not an ` 
issue in the case because of the British aCmissions on this point, the validity 
of the Norwegian four-mile limit will not be contested by other nations, since 
Great Britain, as the most consistent adversary, has given up its opposition, / 
It is obvious that the general importance of the case surpasses the in- 
terests of the two parties involved. It is not an overstatement to say that 
the international law of the sea is in a period of transformation and great 
doubts exist as to the valid principles of law applicable. Decrees and 
regulations are constantly promulgated by various states, and will be pro- 
mulgated in the future, which are in sharp contrast. with doctrines hereto- 
fore considered as sacrosanct by lawyers trained in the, Anglo-American 
concepts of international law. Many of these newly promulgated laws and 
regulations will prove valid and justified in international law. It seems 
equally obvious that exaggerated claims and pretensions have been put 
forward which pay little or no attention to the reasonable and justified 
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interests of the international community as a whole. It would be a capital 
misunderstanding of states to believe thas the decision in the Anglo- 
Norwegian Fisheries Case can be construed in such a manner as to justify 
such obviously exaggerated and unreasonable contentions. 

In the prevailing confusion, however, th2 principles laid down in the 
decision may be of the greatest importance. Thedecision is clearly a 
decision re the delimitation of a state’s territorial domain and is, therefore, 
a precedent of great importance on that question. But, being limited to 
this question, it does not discuss certain related problems. For instance, it 
does not discuss the validity under international law of conservation zones 
or contiguous zones. Nor does it accept or reject the recent continental 
shelf. theories. These various questions are left open by the Court, and 
intentionally so. (See, for example, Judge McNair’s statement on page 
159 of the Judgment.) The Court refused to act as a new ‘‘ Codification 
Conference’’ and to decide on a series of principles and rules which might ` 
affect the validity of the legislation of states not litigants in the immediate 
case. The decision is not-(or at least not directly) one on the extent of the 
territorial belt of'a state, but a decision on the question whence to measure 
this belt, a question which concerns the inland waters of a state. = 

On the other hand, the decision gives a clear expression of the reactions 
of the International Court of Justice as to the traditional British concepts 
of the law of the territorial domain as being a fixed and inflexible set of 
rules governing all states and all situations} The Court clearly rejects, 
for instance, the suggestion that the so-called ‘‘tracée parallèle?’ method is 
a main principle and that any deviations from this principle or any other 
principle are mere exceptions from a main rrle. As to the ‘‘ares of circles” ` 
, method as an adaptation of the ‘“‘tracée parallèle” method, the Court is 
even more unyielding. But on the other hand, the Court does not accept 
the straight base-line system as the only proper system valid in inter- 
national law. ‘The principle of more general value laid down in this con- 
nection by the Court is that the belt of territorial water must follow the 
general direction of the coast. Various methods of more limited value or 
combinations of such methods may presumably be used to reach this result. 

As to the use of straight base lines, one may further-deduce_the following 
two elements from the decisions: } First, the majority of the Court does not l Fi 
accept any contention that it isa rule -of international law that straight 
base lines can be drawn_across bays only. When a given situation calls for . 
it, a t, a base line can be drawn across minor curvatures of the coast, from the 
mainland to islands, and between the islands. Secondly, it is quite clear 
from the Court’s findings that there does not exist and_never existed a 

















customary rule of international law limitine the length of such base base | Sf 
to ten | miles. Even Sir Arnold McNair in his dissenting opinion admitted 
that no such rule existed. In the light of these rulings, the utmost caution 
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should be exercised in contending that. international law operates with a 
fixed maximum as to the length of base lines. The Court itself gives an 
illustrative example (page 141 in the Judgment) where it accepts a base 
line 38.6 miles long across the ‘‘Svaerhclthav’’ on the ground that ‘‘Svaer- 
holthavet has the character of a bay.” 

But where does the decision leave one? Does it throw away all objective 
criteria and let the delimitation of territorial waters be a matter oe a 
subjective discretion of each coastal state? The answer is definitely-‘‘no.’’ 
The Court states_expressly_that fixing the limits of the territorial one 
of a state always has an international law aspect. It is, however, true that 
the Court rejects many a rule which fo:lawyers trained in the Anglo- 
American law system previously seemed axiomatic. It is equally evident 
that the Court finds that rules of international law exist, but that such 
rules are of quite another and more flexible nature than the propositions 
` presented by Great Britain during th2 Fisheries Case as being binding 
international law. 

The Court emphasizes this flexibility. and the need of flexibility, in the 
rules of international law governing the territorial sea. Considerations to 
be taken into account are those such as the vital economie interest of the 
regions involved, the practical needs and the local requirements of the 
coastal population, the historie element in the case as a proof of such needs 
and the more or less close relation between the water areas in question and 
the land. It seems only natural that the Court ir this regard has not 
stated all the elements which may be of importance in the individual case. 
The elements expressly mentioned were elements of actual importance in 
the case pending before the Court. In other cases new facts and elements 
may play an important rôle and the intrinsic value of the elements men- 
tioned may vary in each individual cese. The Court stressed, however, 
that in considering these various elements as the basis for determining the 
territorial waters of a state, this territorial belt must not, to any appreciable 
extent, depart from the general direction of the coast. 

{A last question is whether the decision will be of any guidanee on the 
problems of the three-mile rule as against the four-mile rule or any other 
maximum for the territorial belt. The Court did not and had no reason to 
discuss this question at all; but one may perhaps conclude that the decision 
as a whole shows a tendency on the part 2f the Court not to leave these very 
delicate problems to rules too hard and inelastic for the realities of life. 
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For several generations past international lawyers have discussed the 
problem whether recognition of states, governments and belligerency is a 
matter of law or of policy. They have been unable to reach uniform conclu- 
sions. Some of them, like Professor Lauterpacht in his book on recognition, 
have advocated the view that there is a right to recognition and a duty to 
recognize.t This attempt has proved unsuccessful and has not been sup- 
ported by the majority of writers| The legal theory of recognition is of 
great value de lege ferenda, but it is definitely not backed by the actual 
practice of states, The case of recognition of the revolutionary govern- 
ment of China showed an unexpected diversity of views all over the world. 
Had the Hast alone granted recognition to the regime of Mao Tse-Tung, 
and the West unanimously refused to accord it, it would have proved that 
the West at least, has a uniform conception of recognition. However, di- 
versity prevailed not only between East and West, but also between the 
main Powers in the West,- Diversity of practice and views shows that the 
political theory of recosHition Has not grown to the level of a lesal theo grown to the level of a legal theory. 
But in spite of different views on the nature of recognition, international 
lawyers were able to agree on the nature of the discretion exercised by 
states in the process of recognition There is no doubt that this discretion, 
though it is political, is neither e nor arbitrary. States considering 
the according or refusal of recognition have, without exception, examined 
certain facts which are essential for their final decisions. The examination 
of these facts amounts to a fact-finding inquiry in which states perform 
a sui generis function, The juristic formulation of this function seems 
of primary importance, the more so that it may throw more light on the 
whole process of recognition and be helpful in clarifying the confusion 
which has accompanied the prolonged discussion on the subject. \ 

Professor Hans Kelsen has drawn our attention to the fact that recog- 
nition is connected with a process of cogwizance or cognition which has the 
same character as the establishment of a legally relevant fact by a court. 


1H. Lauterpacht, Recognition in International Law (1948). 
2 Hans Kelsen, ‘‘Recognition in International Law,’’ this JOURNAL, Vol. 35 (1941), 
p. 605 et seq. 
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He unfortunately identified cognition with recognition, though the first 
always precedes the second in time, and constitutes @ separate stage in the 
process of "yecognition as a whole. In she stage of cognition, recognizing 
states ‘ates do not perform, judicial functions sensu stricto, neither : r formally no nor 
in substance. First of all it is the executive and not thie: judicial authority 
‘Of the recognizing state which is competent to deal with the matter and 
it does not act as a court but as an administrative % authority. However, 
administrative authorities in many parts of the world may may be under a 
duty to act in a quasi-judicial capacity before e they reach decisions as a 
matter of policy, ‘and the judiciary may be called upon to control the 
quasi-judicial function. This is in many cases the practice adopted by the 
English legal system Yaa by countries which have based their law on the 
above ara / the interconnection between law and policy in the national 
field and the legal structure of this interconnection are not irrelevant for 
ititernationa al lawyers who try to-define the complex process of 3 recognition 
in which law and policy mutually depend upon each other. A- better 
understanding of recognition as a Wwhol2 depends to a great extent on a 
thorough analysis of the process of f cognition and its relationship to _de- 
cisions which follow the above process. J As the practice of States does not 
entitle us to consider recognition as an act of law but as an act of of policy 
only, we have to look for the legal | element in ‘cognition w without it confusing 
it_with recognition, otherwise we are forced to consider 1 “recognition as as 
entirely outside the field of law, which would be even more absurd th than 
tó consider recognition as an act of law, Many” writers confining them- 
elven fo two allercatives 6, tlic legal-or political conception of recognition, 
had to adopt extreme views and have maneuvered themselves into a cul- 
de-sac from which withdrawal back to reality~seems-desirable--It is of 
interest to examine whether the legal element in recognition can be identi- 
fied with the quasi-judicial function, anc whether the latter is performed 
-by the recognizing state in the same way és it is exercised by administrative 
authorities in the national field. Such an examination first calls for a 
brief analysis of the above function as sueh.® 
The exercise of power by an administrative authority often involves a — 

process which is partly executive and partly judicial. We may call the 
judicial element quasi-judicial, and thus the whole power quasi-judicial. 
An administrative officer may have to perform a fact-finding inquiry be- 
fore he reaches his final decision and therefore the exercise of discretion is 
preceded by a sui generis process. But although the officer acts in much 
the same way as a judge in the above inquiry, he does not apply a rule of 
law to the facts, but finally exercises h-s ‘discretion and judgment as a 
matter of policy. Discretion is connected with a choice between two or 
































3E. C. s. Wade and G. G. Philips, Constitutional Law (1950), p. 280 et seq.; W. W. 
Willoughby, The Constitutional Law of the United States (1929), p. 1655 et seq. 
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more courses of action. A judge does not exercise his discretion, except 
in certain branches of law such as criminal law; he applies a rule of law 
to the facts of the case. An administrator has two or more courses of 
action and his choice is not a matter of law. Under the English legal system 
his decision cannot be questioned in a court of law on the ground that he 
made the wrong choice. As an administrative -officer he is first of all; 
politically and not judicially responsible. The body called upon ‘to 
criticize his decisions is Parliament. Under a, presidential regime such as 
in the United States he is responsible to the head of the executive branch 
of the government. But although an administrative officer is, through his 
Minister or Head of Department, politically responsible, his decisions are 
-not in every respect free from judicial control. Under common law he has 
rarely absolute or arbitrary discretionary powers, and though the court 
cannot re-examine his decisions in substance, it can question them on certain 
other well-established grounds. It can prevent an administrator from ex- 
_ ceeding his statutory power whenever he acts ultra vires, and it can pre- - 
vent him from exercising his discretion wrengfully. The ultra vires rule 
does not call for an explanation. More interesting to the international 
lawyer who looks for an analogy between the national and international 
sphere, is the case of wrongful exercise of discretion. An administrative 
decision may be challenged in court whenever the executive officer is guilty 
of abuse of power. This is the position under most legal systems based on 
English law as well as under the law of the United States. French ad- 
ministrative law has termed the above abuse of power ‘‘détournement de 
pouvoir.” + 

Thus when an administrative officer exercises his powers for an im- 
proper purpose, when he takes into account irrelevant considerations or 
overlooks relevant: considerations, when he infringes the rules of natural 
justice or whenever he acts mala jide, the court will intervene and examine 
the case. Whenever an administrative officer is under a duty to hold a 
fact-finding inquiry to which a party is entitled to submit relevant material, 
he has to observe certain rules which govern the quasi-judicial process of 
cognition. For instance, in the United Kingdom, area traffic commissioners 
or a transport tribunal perform functions which are neither entirely ad- 
ministrative nor judicial. The powers of these bodies are quasi-judicial 
in respect of the procedure which has to be observed before administrative 
decisions are reached by them. In the United States the courts have an 
even wider power of control over administrative decisions, and they can in 
certain instances declare a law unconstitutional and inapplicable to the 
case and can examine whether the administrator has made a correct finding 
of facts and drawn the right conclusions therefrom.® 


4M. Waline, Manuel de Droit Administratif (1935). 
5 As to the substantial evidence rule, see Bernard Schwarz, Law and the Executive in 
Britain, a Comparative Study (1949), p. 277 et seq. 
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; 

‘We may ask ourselves whether the Cecision of an executive relating to 
the recognition of foreign states or governments falls within the category of 
subjects in which the decision is one of policy, but where in the fact-finding 
inquiry preceding the decision certain legal rules should be. observed. 
There is no doubt that the declaration of a government in the matter of 
recognition is conclusive and binding upon courts in English as well as in 
United States law. The courts have zo draw the necessary conclusions 
from official statements issued by goverament departments concerned with 
foreign affairs, and no judicial control of cognition is possible. However 
this is the position in municipal law only.* States which are recognized 
members of the family of nations are bound by international law and the 
question arises: What are the consequences, if any, in the international 
sphere, of disregarding the rules of international law governing the process 
of cognition? These rules are connected with the quasi-judicial function 
performed by states in the course of a fact-finding inquiry.’ A brief 
analysis of these rules seems essential in order to answer the above question. 

Whenever a new state or government eppears in the international sphere, 
it will as a rule become a candidate or applicant for recognition. It will, 
by unilateral request, approach other Powers who become, individually, 
the judges of the case,* In dealing with such a request they must examine 
the facts of the case. It serves no useful purpose to speculate ; as to whether 
such an examination aims at a declaration of facts, or at recognition of a 
constitutive character. The facts must be proved by evidence in the course 
of the inquiry. Thè examining Powers have to ascertain whether an ap- 
plicant state has a government which has established its jurisdiction over 
people in a certain territory. This means that the fact-finding inquiry 
cannot ignore the objective tests of statehood. It is impossible to recognize 
legally a state which does not exist de facto. It is equally impossible to 
recognize the government of an existinz state unless such a government 
has come into existence. In other words, a fact-finding inquiry cannot be 
performed in a vacuum, the more so thet such vacua cannot be presumed 
to exist in the international field.® In our present state of affairs territory 
inhabited by people is always covered ty some national jurisdiction, and 
de facto authorities which exercise such jurisdiction cannot be ignored 
from the international point of view.*° Though in the absence of recog- 
nition there may be no state or governme.t in the eyes of international law, 
there is always some body aiming at recognition which must be considered 








s P. C. Jessup, ‘‘Has the Supreme Court Aldicated One of Its Functions?’’ This 
JOURNAL, Vol. 40 (1946), p. 168 et seg. 

7H. Lauterpacht, ‘Recognition of States in International Law,’’ Yale Law Journal, 
Vol. 53 (1943/4), p. 407. . 8 Tbid., p. 437. 

? P. M. Brown, ‘‘The Effects of Recognition, +? this JOURNAL, Vol. 36 (1942), p. 107. 

10 The case of the Tinoco Concessions, in L. C. Green, International Law Through the 
Cases (1951), p. 103 et seg.; also this JOURNAL, Vol. 18 (1924), p. 147. 
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at least temporarily as endowed with quasi-statehood or quasi-governmental 
capacity. Such applicant state or government submits itself to a fact- 
finding inquiry, and an examination of facts takes place in which relevant | 
considerations have to be taken into account and irrelevant considerations 
ignored irrespective of final decisions. 

The Powers which consider the question of grenting or refusing recog- 
nition have to examine all the facts relevant to the purpose of the inquiry 
and have to act bona fide. The close interconnection between the basic 
indicia of statehood is of utmost importance in tke process of the inquiry. 
As a government must prove that it has established effective jurisdiction 
over people in a certain territory, express or implied acceptance of this 
jurisdiction by the people is essential. The political existence of an ap- 
plicant state or government is essential for the success of its application 
in the legal sphere. To some degree it must have internal sovereignty to 
be able to become externally sovereign. The governments of the existing 
Powers are called upon to judge the circumstances of each case. The prac- 
tice of states since the time of Jefferson has proved that apart from objective 
tests of effective possession of authority established by candidate states or 
governments, there are subjective tests which render the process of the fact- 
finding inquiry more precarious. The representative character of a gov- 
ernment may be considered an objective test, but should the existing 
Powers desire to test the lawfulness of democratic elections announced 
and initiated by a candidate government, they may approach the border- 
line of intervention and go beyond the limits of the inquiry. ‘Willingness 
to fulfill international obligations seems to be a subjective test, though 
the recognizing Powers have in many instances insisted on its inclusion in 
the process of cognition. The fact-finding inquiry in its entirety has not 
taken a uniform shape. Certain tests applied by Powers have varied from 
case to case, but there is no risk in saying that the basic objective tests 
relating to statehood and governmental capacity have never been ignored. 
In fact it would be difficult to imagine how any Power could consider its 
final decision of recognition without having first full cognizance of the 
existence of a suitable candidate state or government. 

The differences which appeared between Powers at various times as to 
tests which are either subjective or have a flavor of subjectiveness cannot 
be overlooked by the international lawyer. The constant changes in 
Latin American. Republics made the United States Government cautious 
in granting recognition to new revolutionary administrations. The in- 
sistence of President Wilson on the truly democratic character of a govern- 
ment as a test of recognition left a significant mark on the institution of 
recognition as such. Willingness to fulfill international obligations became 


11 C. C. Hyde, International Law (1947), Vol. I, p. 182. 
12 Ibid., p. 165 et seq. 


636 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


a further important element in inquiries. The practice of the United 
States deviated, in the period precedinz the first World War, from Jeffer- 
son’s view that effectiveness is the only decisive test. The recognition of 
the Soviet Government after the first World War became the great test 
case in the history of recognition. Whereas Great Britain recognized the 
Soviet Government de facto in 1921, the United States conducted their 
fact-finding inquiry for years and recognition followed as late as 1933. 
But there is no reason to see any essential difference in the process of 
cognition as applied by Great Britain and by the United States. Though 
evidence was weighed differently here and there, and though the speed of 
the inquiry was not the same, cognizance of basic facts took place in the 
same way. The United States Government took the view that a new 
government in the above circumstances can be considered permanent only 
after some length of time. A prolonged process of cognition resulting in 
tardy recognition helps to ascertain whether people under a new govern- 
ment have acquiesced in the new rule and whether the new government 
gives a guarantee, by conduct and not by words only, that it has capacity 
and willingness to fulfill its international obligations.‘* In other words, 
in a cautious process of cognition the surjective tests are better merged into 
the objective test of effectiveness. This writer cannot see what other dif- 
ference is shown by American and Eritish practice in the ease. Both 
Powers have acted on the basic assum tion that facts cannot be ignored 
and if convincing evidence of facts is secured, recognition is granted, 
sooner or later. 

The same situation seems to be arising in the case of recognition of the 
present revolutionary government of China, in which India has followed 
British practice, and other Powers, France among them, have followed that 
of the United States. It is difficult to assume that any Power ignores the 
objective test of effectiveness in the present case. However, the United 
States Government is still conducting its fact-finding inquiry, whereas other 
Powers have concluded theirs and granted recognition. To consider the 
withholding of recognition as an act of politics or power polities, does not 
mean that the legal basis of the inquiry :s ignored. To assume its abandon- 
ment would mean the sanctioning of a legal vacuum which cannot be pre- 
sumed to exist. On the other hand, the fact that an inquiry to test the 
conduct of the new government and the record of its leaders, is prolonged 
for years, does not deprive it of its rea. significance. All it means is that 
sufficient time is taken to consider the evidence conclusive.** l 

It is not unreasonable to consider the entirety of existing Powers as a 
partnership in which many co-ordinated functions are performed. The 


18 Edwin Borchard, ‘‘Recognition and Non-Recognition,’* this JOURNAL, Vol. 36 
(1942), p. 110. . 

140, G. Fenwick, ‘‘The Recognition of New Governments Instituted by Force,” 
this JOUENAL, Vol. 38 (1944), p. 448 et seg. 
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principal Powers, being the decisive element in the partnership, may act 
with more or less unanimity, or there may be deeper differences of opinion 
between them. ‘Whenever one of them disregards universally accepted 
tests in the conduct of a fact-finding inquiry preceding recognition, other 
members of the partnership may disapprove deviations from basic rules.?* 
There is no likelihood of the whole partnership going against the reality 
of facts. This tendency to base international law on facts is independent 
of power polities which are concerned with shaping facts. In the process 
of shaping facts some balance always follows unbalance when international 
law is called upon to perform the function of the law of power.” Un- 
balance is not synonymous with war, or even with ‘‘cold war.” Any 
important difference of opinion in a vital matter is a sui generis unbalance 
which is followed sooner or later by some settlement. When facts again 
become static the law gives legal sanctity to the balance achieved. Thus, 
if there is a vital difference of opinion in the matter of recognition of a 
particular state or government, fact-finding inquiries may be performed 
speedily by those who consider the facts settled, but they may be performed 
with caution by those who consider the de facto position as still open. As 
long as facts cannot be judged with some unanimity, decisions seem to be 
premature. Those who accord to candidate states or governments pre- 
mature recognition may commit a tort against another state or government 
whose rights are violated. They may also anticipate events while such 
events are relevant facts in the inquiry itself. There is always an element 
of risk in recognizing a state or government which may not survive events: 
the risk of taking part in the shaping of events instead of allowing them 
to take shape before they can be inquired into in a legal way. To judge 
facts in the international field calls for caution and the Powers should act 
as cautious judges. If one Power grants speedy recognition, another 
Power may become in its own inquiry the judge of an inquiry previously 
concluded. If the partnership of Powers mutually controls the examina- | 
tion of facts, a more objective decision is likely to result from the inquiries 
as a whole. In exceptional cases states have granted collective recognition 
such as in the case of the recognition of Bulgaria, Montenegro, Serbia, and 
Rumania at the Berlin Congress in 1878. In the. majority of cases the 
powers were mutually the judges of the quasi-judicial function performed 
separately by each of them. In spite of differences of opinion they have 
always in the long run reached unanimous conclusions. No candidate 
state or government has ultimately remained on the international scene by 


15 C. H. Alexandrowicz, ‘‘Israel in Fieri,’’ International Law Quarterly, July, 1951. 

16 In the case of recognition of the Tinoco regime in Costa Rica the State Department 
announced to three Central American states that it would disapprove the recognition of 
General Tinoco by any of them. See ©. C. Hyde, op. cit., p. 168, 

17G, Schwarzenberger, Power Politics (1951), p. 203 et seg. 
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a majority of votes. It has either disappeared cr secured unanimous 
recognition. . i ; ; 

The history of recognition shows various types of candidate states and 
governments which appeared on the international scene. Individuals 
seeking power who had hardly grown above the level of adventure tried 
to secure an international status..* The attempt of Sydney Burt to form, 
in 1871, an independent government in zhe Fiji Islands, and Hardy Hicky’s 
efforts to establish a state on an island several hundred miles off the coast 
of Brazil, never resulted in recognition by the family of nations, who 
welcomes serious newcomers but not adventurers. Manchoukuo was never 
considered an independent state, and all ad hoc created states and govern- 
ments formed by Hitler never rose above the status of puppet formations. 
On the other hand, the international =osition ‘of the Holy See which has 
for centuries enjoyed universal recognition, was never questioned, even 
during the period between 1871 and 1929 when it was deprived of territory. 
We may say with confidence that whenever new states or governments ` 
were able to state a case before the existing Powers as the judges of facts, 
the dignity of the judicial function, which we termed quasi-judicial, com- 
pelled them sooner or later to live up to a high standard in their world 
political decisions. A coup d’etat initiated by an adventurer was always 
distinguished from a revolution, whizh has deeper roots in social and 
economic changes. Newcomers to the international scene, convinced of the 
righteousness of their cause, may became impatient when the old Powers 
proceed cautiously in their inquiry into revolutionary facts and events. 
To prevent existing governments fror: exercising their discretion in an 
arbitrary manner, some higher contrc_ of executive power is needed, at 
least in the same degree as it is applied in the national field. The Powers 
exercising a quasi-judicial function apply rules of international law and 
are agents of an international order. instead of aiming at the impossible 
and considering recognition as an act of law, international lawyers should 
first define the rules of the quasi-judicial process of cognition which are 
supported by the actual practice of states. 

A cautious appreciation of facts relating to recognition is often con- 
nected with another essential issue, that of representation and membership 
rights of the candidate government in the comprehensive international 
organization. In the case of the admission of a new state, the United 
Nations, following the League of Naticns’ tradition, considers statements - 
of fact from the applicant state and conducts a fact-finding inquiry pre- 
ceding the eventual admission to the Organization.1? Whereas admission 
is a political act, the inquiry is, here a_so, of a quasi-judicial nature. The 
following are the tests of admission which are applied in the process of 


18 Lauterpacht, loc. cit., p. 431. 
19 Hans Kelsen, The Law of the United Nations (1950); p. 66 et seq. 
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cognition: The candidate community must be, according to Article 4 of 
the United Nations Charter, a state; it must be peace-loving, accept the 
obligations of the Charter, and must, in the judgment of the organization 
be able and willing to carry out these obligetions. It is of importance to 
note that a candidate state becomes a quasi-party to the inquiry. The 
same must apply to a candidate government which seeks the right of 
representation of an existing state in the Organization. Apart from sub- 
jective tests, statehood and governmental capacity are objective tests of 
admission to the United Nations in the same way as in individual cases 
of recognition. No state or government has ¢ right to admission to member- 
ship in the United Nations, but if a fact-finding inquiry is held following 
an application, legally defined tests must be applied. There is a duty to 
inquire into relevant facts and a right to have them examined in good 
faith. In other words, the United Nations acts in the same way as an 
administrator acts in the national field wkenever he performs a quasi- 
judicial function before giving his decision gs a matter of policy. 

The International Court of Justice, at the request of the General As- 
sembly, has recently given an advisory opinion on the question whether 
a Member of the United Nations which is called upon, in virtue of Article’ 
4 of the Charter, to pronounce itself by vote on the admission of a 
state to membership in the United Nations, is juridically entitled to make 
its consent to the admission dependent on conditions not expressly provided 
by paragraph 1 of the said article. The Ccurt gave a negative answer to 
the above question.” If we rightly understend the above opinion it means 
that Members of the United Nations who are the judges in cases of admis- 
sion to membership do not exercise absclute or arbitrary discretion. 
Though their decision, expressed by vote, carnot be legally questioned, they 
can act only on the basis of relevant considerations, and cannot arbitrarily 
introduce into the case irrelevant elements not included in Article 4 of 
the Charter. This pronouncement of the International Court is significant 
and applies, mutatis mutandis, to the field of recognition also, though there 
is no written charter of conditions of recognition. 

The question arises: Can an international body perform the same func- 
tion in the international field as courts perform under English and Ameri- 
can law whenever they exercise judicial control of administrative power? 
Without attempting to suggest such a body by name, we may say that if 
it were an international tribunal it could be approached by an application 
for a kind of prerogative writ or order anc exercise judicial control over 
the process of cognition, without substituting its discretion for the dis- 
eretion of the body or Power which admits a candidate state or govern- 
ment to participation in international rigkts and duties. If it is not a 


201.C.J. Reports, 1948, p. 57; this JOURNAL, Vol. 42 (1948), p. 927; Kelsen, op. cit., 
pp. -72-73. 
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court, it would have to examine the prozess of cognition at least in a quasi- 
judicial way, that is to say, it would exercise quasi-judicial control of 
administrative power. Such a solution would be possible if the. extreme | 
views of the legal and political theory of recognition were avoided. The 
analogy between admission to the United Nations and recognition has been 
stressed to show the nature of the fact-finding inquiry as distinct from 
final decisions. 

In the present state of affairs the International Court of Justice would 
not treat refusal of recognition by a Power to a new state or government 
as a breach of duty. To insist on the assumption of such jurisdiction by 
the International Court would be crying for the ideal. However, inter- 
national lawyers, by defining the quasi-judicial function performed by ' 
Powers in the process of cognition, could prepare the ground for the Inter- 
national Court to assume, in future, judicial control of the fact-finding 
inquiry in the same way as municipal courts exercise it under the English 
and American legal systems. Many obstacles of a technical nature would 
have to be overcome before such a couregeous step could be taken. One of 
the main problems would be to ascerzain whether a candidate state or 
government in the case of refusal of recognition, could be considered a 
member of the judicial community of nations and whether it could apply. 
to the International Court for a judzment or order in the nature of 
certiorari and act as a party to the proceedings.” This seems to be a 
matter for considerable doubt, but it is less impossible than to ask the 
International Court to consider refusal of recognition as an international 
tort. Unrecognized communities are treated in many respects as if they 
were subjects of international law, and unrecognized governments are: 
often considered as endowed with quasi-governmental capacity. If the 
International Court would, at its initiative or at the initiative of Powers 
interested in a particular case, examine fact-finding inquiries which re- 
sulted in refusal of recognition, the existing rules relating to these in- 
quiries would take uniform legal shape. Cases of premature or tardy 
recognition could then be reduced to a minimum and recognition as a 
political act could be made more or less independent of the game of power 
politics, a step essential for the consolidation of the international society. 


21 As to membership in the judicial community see Kelsen’s Law of the United 
Nations, p. 489 et seg. As to the capacity of non-recognized states to act in the inter- 
national field, particularly to participate in the activities of the United Nations, see 
Kelsen op. cit., pp. 79, 226-227. 

22 P, M. Brown, ‘‘The Recognition of Israel,’ this Journau, Vol. 42 (1948), p. 624. 
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I. Tue CONSTITUTION AND THE RANKING or Types or Law 


In any legal system there is an order of rank of types of law. This 
order in countries where courts are independent of other branches of 
government, where there is both a ‘‘separation of powers’’ and a ‘‘rule of 
law,’’ is established and maintained by the courts through their decisions. 
As ‘‘interpreters’’ of the constitution, written or customary, the courts are 

really the artisans of this standard of rank, for it is rarely stated ex- 
plicitly in constitutional documents.* 

A written constitution will always have provisions with which the 
courts do not concern themselves—rules relating to the legislative process, . 


* This article is a by-product of an inquiry concerning judicial settlemezt of contro- 
versies between member states of federacies, in the pursuit of which the author has 
been assisted by grants from the University of Wisconsin and from the American Phi- 
losophical Society (Penrose Fund). 

1The usual modern dress of the constitution, a specific enactment with its amend- 
ments, is a development of public law attributable to the United States. Lenhoff, 
<í America’s Legal Inventions Adopted in Other Countries,’’? 1 Buffalo Law Review 
(1951) 118. Of the two principal functions of a written constitution, that of distribu- 
tion of power between organs is peculiarly important in federacies, since the: basic divi- 
sion of power between the'central authority and the members must be settled, the rela- 
tionship between them expounded, and a method of resolving controversies between the 
members provided, all of which involves some definition of the branches of central au- 
thority in addition to that needed in a unitary state. Such was the chief function in 
the U. 8. of the Articles of Confederation of 1777 and the Constitution of 1787; such 
was the chief function in Switzerland of the Constitution of 1798, the Act of Mediation 
of 1803, and the Pact of 1815. The other function of constitutions, to limit govern- 
mental power, to safeguard interests of individuals and minority groups against gov- 
ernmental tyranny, is almost absent from the Articles of Confederation, subordinate 
in the Couistitution of 1787, but is the main matter of its earliest and its Civil War 
amendments, and of course the dominant note of the. French Constitution of 1791. 
These rights of man, which, according to Swiss usage, are the content of ‘‘ constitutional 
law,’? are, so far as European constitutions are concerned, attributable more to French 
than to American example, if it is proper to give to legal demands that are so universal 
any national tag. The Swiss Constitution of 1848 (totally revised 1874, and frequently 
amended) has drawn more from the Constitution of the United States than has any 
other European constitution. Tripp, the Swiss and United States Federal Constitutional 
Systems (1940), translated and revised by Swiss Federal Judge Hans Huber, Der 
Schweizerische und der Amerikanische Bundesstaat (1942). 
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for example, or rules that the courts deseribe as ‘‘political.’’ Besides 
these parts that are not enforced judicially, other parts may be enforced 
selectively, to restrict the conduct of certain. persons or governmental 
organs but not to limit others: e.g., the civil but not the military authori- 
ties; ° the conduct of inland but not forzign affairs; * the executive depart- 
ment but not the legislative (or conceivably vice versa in a dictatorship). 
In these situations of partial ‘‘control of constitutionality,’’? to use the 
French term, the courts of course judg2 on which side of the divide par- 
ticular action lies. 

The most crucial question is whether the constitutionality of legislation 
-is tested by the courts, or is left outsida the range of adjudication. This 
question is not the same as whether tie constitution is judicially enforced. 
A provision judicially enforced may ncnetheless be held by the courts to 
be no curb on conflicting legislation. For example, in Switzerland the 
Constitution enjoins the enactment of legislation to prevent double taxa- 
tion. The Federal Assembly, howevar, has not obeyed. But the Federal 
Tribunal holds that the Constitution thereby, even in default of legisla- 
tion, prohibits double taxation. It therefore denies effect to provisions of 
cantonal legislation that it deems to transgress this rule. On the other 
hand, it is perfectly clear that if the Federal Assembly should pass legisla- 
tion in this field, the Federal Tribunal would treat such a law as control- 
ling, even though the law overruled the Tribunal’s decisions expounding 
its concept of the prohibition of doutle taxation; for legislation and Con- 
stitution have equal rank and both are judicially enforced, the later en- 
actment (at least if more specific) prevailing over the earlier in case of 
conflict. 

Thus to the question, ‘‘Does the Conszitution empower the judicature to 
compare statutes with the. Constitution and to reject as invalid those which 
the judicature finds to be discordant tc it?’’ the Swiss answer is ‘‘No.”’ 
This constant view of the Swiss courts is fully justified in the light of the 
history of the framing of the Constitut.on in 1848.5 And it is generally 


2 Contrast the judicial control exercised in the U. S. over lower courts and administra- 
tive agencies with the judicial non-control over military agencies. Ex parte Quirin, 
317 U. S. 1 (1942); Application of Yamashita 327 U. S. 1 (1946); Hiatt v. Brown, 
389 U. S. 103 (1950); Johnson v. Hisentrager, 339 U. 8. 763 (1950). 

3 This is the nub of many refusals of U. S. courts to review executive action, such as 
Z & F Assets Realization Co. v. Hull, 311 U. 3. 470 (1941); Chicago & Southern Air 
Lines v. Waterman Corp., 333 U. S. 103 (1943); Ludecke v. Watkins, 335 U. S. 160 
(1948); U. S. ex rel. Knauff v. Shaughnessy, 338 U. S. 587 (1950). 

4 Constitution, Article 46, cl. 2. ‘‘Here, as in other areas where the Federal As- 
sembly has failed to legislate to carry out the Constitution, the Federal Tribunal has 
succeeded in making a case law entirely based on the Constitution ... not a bit inferior 
to the statute law that governs in other areas.’’ Solyom, La Juridiction constitutionelle 
aux Etats Unis et en Suisse (1923), p. 112. 

5 Rappard, ‘‘Le contrôle de la Constitutionr-alité de lois fédérales par le juge aus 
Etats Unis et en Suisse,’’ 53 Zeitschrift fiir Schweizerisches Recht (1934) 36a, esp. 


POSITION OF INTERNATIONAL TREATIES IN SWISS LAW 643 


deemed the right rule because of the subject.on of all legislation to direct 
popular control.® i 

But this, though the most debated, is not the only question in establish- 
ing a scale of priority. How do statutes rank with respect to acts of non- 
legislative organs that conflict with them or with the Constitution; for 
example: (1) various actions of the militarz; (2) those of the executive 
in conducting foreign relations; (8) transections of a state with other 
states embodied in treaties, particularly if they have received approval by 
the legislature in their making; (4) transections in similar form, of a 
member state in a federacy with another member state or with a foreign 
state, particularly if they have received approval, in customary (consti- 
tutional) manner by the federal legislature? Shall such actions be ex- 
amined by the court and rejected if in conflict with legislation ? 

While the courts recognize, except in a dictatorship, the rule of the 
priority of the statute (and the constitution) generally over decrees, 
orders and regulations (of whatever title) of executive agencies, there may 
be a different treatment of the area of foreign affairs or military affairs or 
both. Thus in Switzerland, though it was never at war itself, the Federal 
Tribunal recognized the validity of extraordinary executive action during 
the second World War period in exercise 02 authority perhaps inferable 
from the Constitution or from general legislation of the Federal Assembly, 
but clearly conflicting with constitutional standards as to individual rights. 
This willingness of the Federal Tribunal to ¿llow the executive to override 
the Constitution evoked widespread and intense criticism.’ 


II. Tae POSITION or INTERNATIONAL TREATIES 


The Swiss rule that courts will not examine statutes or emergency execu- 
tive actions for contravention of the Constitation gives them, judicially, a 
rank equal to the Constitution. What is the position of international 


113a-139a. Proposals to adopt the U, 8. rule have been frequently considered and de- 
feated. Panchaud, ‘‘Les garanties de la constituteonnalité et de la légalité en droit 
fédéral,’’ 69 Zeitschrift für Schweizerisches Recht (1950) la, 36a—41a. 

€ This opinion concerning the referendum, readily invocable as to all legislation, was 
expressed to me repeatedly by judges, professors, ard attorneys. It is felt that review 
of statutes, since they have been or may be subjected to referendum (Const., Art. 89), 
would be review of.the people’s constitutional decision, a perversion of democracy; also 
perhaps a futility in view of the simplicity of constitutional amendment, popularly initi- 
able (Const., Art. 121), and effected by majority vote of those voting (a) in the whole 
country, and (b) in each of a majority of the cantcns (Const., Art. 123). Though, on 
the one hand, the referendum as to statutes argues against judicial review, yet, on the 
other hand, the ease of constitutional amendment dispels the chief argument in the 
United States against judicial review—the danger of judicial autocracy. 

7 Panchaud, loc. cit. (note 5 above), 54a~56a; Giacometti, Das Vollmachtenregime 
der Eidgenossenschaft (1945). 

8 The language of the Swiss Constitution directing the Federal Tribunal to apply 
the laws is the basis for the doctrine of legislative omnipotence in Switzerland. The 
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- treaties? For the Swiss courts, are -reaties superior, equal, or inferior 
to statutes? ° 

Two questions, often confused, must first be differentiated. The first is: 
‘Are treaties part of the law that is enforced by the courts of a particular 
country? If the treaty is not internal (as contrasted to international) 
law at all, no question of its rank avises. Thus a treaty in process of 
negotiation, like a bill in process of enactment, is not law; and a treaty 
signed subject to ratification, as most treaties are, is equally not law before 
the process of assent (including exchange or deposit of ratifications) is 
completed. For most purposes, it is not even international law up to this 
point.?° 

The fact that the treaty is international law for a ratifying state as 
- soon as that state has completed the process of assenting (provided also 
that the conditions that the treaty contains regarding ratification by other 
states and any other prerequisites to its coming into effect, have been ful- 
filled) does not alone make it internal law. Its validity in, or as, inter- 
national law is ordinarily one conditicn to its validity in, or as, internal 
law; but there may be others; for exemple, promulgation, or publication 
in some prescribed manner. It is the internal law that, by text or by rule 
arising from court decision, fixes the terms of the entrance of the treaty into 
internal law. The treaty as such may be completely excluded. Or, at the 
other extreme, its creating internaticnal legal rights and duties for a 
country may ipso facto make it also inzernal law of that country. — 

The first question is, then: May the treaty ever become internal law 
(unless the content of the treaty is also enacted as a statute)? The second 
question arises only if the treaty does become internal law, and is: What 
rank, in internal law, has the treaty as compared with the statutes and the 
constitution ? 


third and last paragraph of Art. 113 (the opening words of which are not treated 
as a limitation) reads: ‘‘In all the foregoing eases [of Federal Tribunal jurisdiction], 
the Federal Tribunal shall apply the statutes and general joint resolutions of the Federal 
Assembly as well as the treaties which it has ratified.’? This enables the Federal 
Assembly to disregard both individual and cantonal rights: ‘‘According to Const., 
Art, 113, last paragraph, cantonal law within cantonal authority has to give way to 
federal law without federal authority, in so far as it is embodied in a statute or a 
general joint resolution.’? Giacometti, Scnweizerisches Bundesstaatsrecht (1949), 
$7 (p. 94). Yet an amendment to Art. 113 or any amendment designed to supersede 
existing legislation would clearly prevail. To say that legislation is superior to the 
constitution, even in Switzerland, is therefore misleading. 

? In this examination consideration is giver only to statutes in the narrow sense of 
enactments of the Federal Assembly, not decrees of the Federal Council; and only 
to treaties approved by the Federal Assembly (Const., Art. 85 (8)). 

10 Only in that its provisions regarding the process of ratification at once empower 
and burden the signing states, is it law before ratification is fully accomplished. 
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A. The British Rule 


In the United Kingdom (and, so far as the writer is aware, throughout 
the British Empire and its related Commonwealth of Nations) non-con- 
ventional international law is reckoned part of the internal common law; 
and this common law can be changed only by statute, not by treaty. 
Treaties, as such, never become internal law. Practically this means that 
every treaty that is intended to give rights and impose duties on indi- 
viduals is paralleled by legislation to carry this purpose out by ‘‘trans- . 
forming’’ (perhaps better, receiving) the treaty into the internal law. 
Under this system all treaties of such purpose are, in the view of internal 
law, as if they contained only a promise to enact legislation to carry the 
purpose out. No treaty is ‘‘sélf-executing’’ (perhaps better, self-legis- 
lating). 


B. Treaties under 1946 Constitution of France 


How is the treaty in French law? The answer seems clear if one looks 
only at the text of the present French Constitution (1946) which provides 
in Article 26: “Diplomatie treaties? duly ratified and published shall 
have the force of law even when contrary to French internal legislation.’’ * 
But there is still doubt whether the obvious answer will be the courts’ 
answer. For before 1946 the prevailing view, based on the doctrine of 
“separation of powers’’ as understood in France, rather than on any 
specific language of the Constitution, was that French law ‘‘denied to the 
courts any power to control the constitutionality of laws [1.e., to disregard 
statutes that conflicted with the Constitution] and therefore, a fortiori, to 


11 The difference between the U. S. tule, by which treaties (may) become internal 
Jaw, and the British rule is illustrated by two cases relating to the same treaty: Re 
Arrow River Boom Co., 65 Ont. L.R. 575, 581, [1931] 1 D.L.R. 260, 266, and [1932] 
S.C.R. 495, 502, [1932] 2 D.L.R. 250, 251 (op. of Lamont and Cannon); Pigeon River 
Improvement Co. v. Cox, 291 U. S. 188, 160 (1934). At least in Canada there appears 
to be some attrition of the British rule in recent years: (1) by holding treaties declara- 
tory of publie policy, Re Drummond Wren, [1945] O.R. 778, [1945] 4 D.L.R. 674; and 
(2) by inventing exceptions: Sec. of State v. Alien Property Custodian, [1931] 8.C.R. 
169, 198, [1931] 1 D.L.R. 890, 902 (but see Bitter v, Sec. of State, [1944] Ex. C.R. 61, 
76, [1944] 3 D.L.R. 482, 497). Conversely the American Bar Association recommends 
amendment of the U. 8. Constitution to conform with the British rule. Sutherland, 
‘í Restricting the Treaty Power,’’ 65 Harvard Law.Rev. (1952) 1305. 

12 The more important diplomatic treaties, as enumerated in Art. 27, including ‘‘those 
modifying internal French legislation,” are binding only if ‘‘ratified by virtue of a 
legislative act,’’ and, by Art. 28, may not be ‘‘abrogated, modified, or suspended with- 
out previous formal denunciation ... approved by the National Assembly, except in 
the case of commercial treaties.’? The formation and termination of such treaties 
are thus under tight control of the legislative authority. 

13 The rule of Art. 26 is repeated in Art. 28: ‘‘Diplomatic treaties duly ratified and 
published have authority superior to that of French internal legislation.’’ 
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control the conformity of laws with treaty obligations.” 14 And there is 
nothing of a general nature in the present Constitution calling for any dif- 
ferent rule. Accordingly the courts mey treat Article 26 as law only for the 
legislature, as judicially unenforceabl2, and continue to refuse to inquire 
whether a statute is invalidated by couflict with a diplomatic treaty. The 
lower courts have disagreed on this issue, and French scholarly opinion also 
is divided, while the Court of Cassatior has not passed on it. But since it 
is only by interpreting a country’s constitution that courts determine 
whether or not they may ‘‘control’’ tae constitutionality of legislation, it 
is difficult to see how the French courts can read Article 26 as not requiring 
them to disregard conflicting statutas. The words giving treaties su- 
periority to statutes in France are clearer than the words which the United 
States Supreme Court has read to mean that the United States Constitution 
is superior to Federal statutes (and presumably treaties). So, though 
these provisions are not so explicitly directed to the courts as are the 
commands of the United States and Swiss Constitutions, it seems prob- 
able that the French courts will hold that, though the Constitution still 
requires them not to test statutes for constitutionality, yet it equally re- 
quires them to give priority to treaties over statutes. The French rule 
of legislative finality is merely that ‘‘she tribunals cannot provide a sanc- 
tion against excès de pouvoir of the legislator,’’ as Preuss puts it.6 Surely 
if the Constitution explicitly grantec to any authority such a sanction 
(whether in the form familiar in the Jnited States as an authority of the 
courts to disregard unconstitutional l2gislation, or in any other form’), 
the traditional rule of legislative finelity would not prevail over such a 
grant. No more, it seems to me, should the traditional rule of legislative 
finality prevail over this explicit invelidation of the legislator’s excès de 
pouvoir in violating his country’s deliberately contracted international 
obligations.: l 


C. The Relation of Treaty Law to Other Law 


The priority in national courts of non-conventional international law 
over, or at least its equality with, non-statutory national *° law is generally 


14 Preuss, ‘‘The Relation of International Law to Internal Law in the French Consti- 
tutional System,’’ this JOURNAL, Vol. 44 (1950), pp. 641, 657. 

15 Ibid., pp. 658-667. 16 Ibid. 

17 Cf. Panchaud, loc. cit. (note 5 above), at 29a-35a. 

18 Other recent constitutions (German Federal Republic, 1949, Art. 25; German 
People’s Republic, 1949, Art. 5; Italy, 1948, Art. 10) contain general language that 
may be interpreted to have the same effect, or even to give all international law priority. 
See Fritz Münch, ‘‘ Droit international et drott interne d’après la constitution de Bonn,?? 
19 Revue internationale française du droit de3 gens (1950) 5, 14; and Lawrence Preuss, 
‘ít The Execution of Treaty Obligations through Internal Law,’’ Proceedings, American 
Society of International Law, 1951, p. 82, es>. notes 31 and 41. 

19 National (or internal or municipal) as contrasted to international; not national 
(or central or federal) as contrasted to state (of a federacy). State courts and federal 
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accepted; for non-conventional international law being often said to be 
part of common law, as non-conventional international law changes, the 
unwritten law of national courts changes accordingly. The priority of 
non-conventional international law over statutory national law is just 
as generally denied.: The premise is that non-conventional international 
law is common law, and the conclusion is that, as common law, it may be 
changed by statute. The priority of conventional international law over 
non-statutory national law is unquestionei, provided the convention or 
treaty enters (is ‘‘transformed’’) into national law. The issue we ex- 
amine here is whether conventional international law prevails over statu- 
tory national law. Unquestionably a later treaty prevails over an earlier 
statute, for no national law that aecepts treaties (‘‘transforms’’ them), 
accepts them as subordinate or inferior to existing law (except perhaps to 
the constitution in countries like the United States, where statutes also are 
subordinate to the Constitution). Treaties, on becoming part of national 
law, are therefore either equal in rank to szatutes or are superior to them. 
The question is, Are Swiss treaties accorded priority to statutes by the 
Swiss courts? 

in considering this question, these general tangent propositions need to 
be borne in mind: 


1. Live and let live. Courts of most countries (notably the United 

States and Canada) exert themselves to reconcile treaties and statutes by 
` construction (most commonly by construing the statute to contain a tacit 
exception of treaties; or the treaty to allow some freedom for definitory 
legislation). They declare that tacit repeal of statutes by treaties is not 
to be implied, any more than is tacit repeal of statutes by statutes.” 





courts apply the same law in switzerland, just as they do in the U. S. A. And in the 
law they apply there is no doubt that state (cantcnal) law of every sort is subordinate 
both to federal law and to international law. (There is question, however, whether 
treaties made by states—‘‘compacts’’ in U. S. parlance; usually ‘‘concordats’’ in 
Swiss—with each other are state law, federal law, or some other class of law.) 

20 The constitutions menticned in note 18 above, may alter this rule. 

21 ‘The Charter [of the United Nations], the moment it becomes part of the positive 
Jaw of a national legal system, is superior to all previous legislation. But at least in 
theory this superiority is basically unstable (esseatiellement précaire). In every legal 
system legislative measures subsequent to the adoption of the Charter can be taken that 
conflict with it. The internal agencies of government (organes internes), undoubtedly 
bound by the most recent manifestation of the legislative will, would be bound then to 
apply the later statute [even in France after 19467] and not the Charter .... [Yet] 
does not the judicial rule, which is more and more widely accepted as to ordinary 
treaties, avoid all possibility of implied conflict between international rules of law 
and internal rules of law by presuming that the legislature in general does not intend 
to violate any treaty? ... Thus neither the carelessness nor the concealed hostility 
of the national legislature would prevent the application of the Charter, but only an 
express command in effect requiring [its disregard]. And that really is a possibility 
little to be feared.’? Kopelmanas, L’Organisation des Nations Unies (1947), p. 98, 
note 3. In this passage Kopelmanas states the rcle of ‘‘Live and let live’? in extreme 


oF? 
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2. Lex posterior priori derogat. Whether treaties are equal or superior 
to statutes, a later treaty prevails over an earlier statute. (Only if 
treaties were inferior to statutes, would an earlier statute prevail over a 
later treaty.) 

3. The rank accorded to types of law of a country by the courts of that 
country must be distinguished from the rank accorded by the courts of 
that country to types of law of another country.” 


IIT. Conruictine Views Asout Treaties in Swiss Law 


It might be thought that Article 113 of the Swiss Constitution clearly 
equates treaties with statutes, when it declares that the Tribunal ‘‘shall 
apply the statutes and the general joint resolutions of the Federal As- 
sembly, as well as the treaties which it has ratified.” But, as in France, 
the professors disagree. o 

Paul Guggenheim says: 


In case of a conflict between the zule of conventional international 
law and the internal Swiss rule, the international law rule governs ac- 
cording to prevailing judicial prècedent (nach der herrschenden 
Praxis), even when the situation is subject to a contrary-to-interna- 
tional-law internal rule that came into force later [than the treaty]. 
(Lehrbuch des Völkerrechts (1947), Vol. 1, pp. 35-36.) 3 


In support of his views he cites many decisions of the Federal Tribunal. 
Also he notes two as contrary. ‘All these cases will be examined hereafter. 
He goes as far or farther when he says: 


Treaties made by the cantons [wich other countries] are not over- 
ruled by later provisions of federa. law contrary to them, for inter- 
national law prevails over internal law (prime le droit étatique) [no 
citations]... . But a treaty between a canton and a foreign state is 
overruled if that state makes a later treaty with the Confederation’ 


favor of international legislation. So it should be applied when the conflict is between 
an international constitution and any form of national law. Likewise, it is submitted, it 
should be applied in favor of national law when the conflict is between a merely bilateral 
treaty and a national constitution. 

22 Perhaps following the rule, whose correctness I do not endorse, that: ‘‘A municipal 
decree, whether executive, legislative or judicial, contravening the law of nations, has 
no extraterritorial foree.’’? 1 Moore, Digest of International Law 6. Cf. Kopel-- 
manas, ‘‘Du Conflit entre le traité internationcl et la lot interne,’’ 18 Revue de droit 
international et de législation comparée (1937) 88, 107. 

23 Professor Guggenheim states that he intemds to maintain this view in the forth- 
coming revised (French language) edition of -his work. Compare the view that, de- 
spite heavily contrary preponderance of decisions of U., S. courts, ‘‘not only are treaties 
and customary international law of authority superior to national statutes and the 
Constitution ... but also... courts in the United States are bound in observing 
sound principles of law to act upon this fact,’’ the conclusion of Pitman B. Potter, 
‘*Relative Authority of International Law and National Law in the United States,’’ 
this JOURNAL, Vol. 19 (1925), pp. 315, 326. 


t 
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covering the same ground. [Randon €: Weiss,] 14 Trib. Féd. [460,] 
466.74 (Fiches Juridiques Suisses (1942), No. 386.) _ 


Z. Giacometti says: 


International treaties approved by the Federal Assembly ... are 
like federal statutes as sources of law. And so international treaties 
of legislative character’ are, because of Constitution, article 118, 
clause 3, equivalent in rank to statutes for the law enforcement organs. 
Hence the rule lex posterior derogat priori, is internally valid also 
for the relationship between the international treaty and the federal 
statute; the later treaty prevails over the older statute and a later 
statute "would do likewise with respect to an existing treaty. But in 
doubtful situations this should not be admitted (angenommen), for 
the state is always bound in international law; rather, the organ 
applying the law must fix on that interpretation which leaves still in 
effect what was agreed to by treaty as a particular rule in exception 
to (als Spezialrecht neben) the new statute. (Schweizerisches Bundes- 
staatsrecht (1949), § 80, pp. 829-830.) 


He adds (note 75) : 


If there is a clear conflict between treaty and later statute, however, 
the judge has to apply the treaty-violating statute as lex posterior. 

. This rarely happens. According to Guggenheim [as above 
quoted] on the basis of prevailing federal precedent (auf grund der 
herrschenden Praxis des Bundes), the international law rule governs 
when the situation is covered by internal law rules conflicting with 
international law. But the judgments. of the Federal Tribunal cited 
by him do not seem to me to be entirely conclusive. 


In the same note Giacometti cites Verdross as agreeing with him (without 
particular reference to Switzerland). Siace Giacometti’s Bundesstaats- 
recht appeared, Verdross has repeated his view more = in the 1951 
edition of his Völkerrecht: 


1. Even an internal statute contrary to international law (conflicting 
with either common or conventional international law) is obligatory 
for the authorities of the enacting state unless the internal law pro- 
vides otherwise. [This is amplified by a note quoting British and 
American courts and other authorities and referring to Guggenheim’s 
contrary view as to Swiss law and, on the other hand, to the Swiss 
Federal Tribunal’s decision in Steenworden v. Société des Auteurs, 
59 Trib. Féd. II, 331 (1933), one of the two decisions that Guggenheim 
admits to be against him; also referrirg to Article 26 of the Constitu- 
tion of France and comments on it.] 


24In referring to the official reports of decisicns of the Federal Tribunal, the ab- 
breviation Trib. Féd. is used for Tribunal Fédéral (Bundesgericht), with volume number 
preceding. The year of the decision is always 1874 plus the volume number. In later 
years, reports of decisions of the several divisions of this large court are separately 
paged, The part of the reports is then indicated by a roman numeral after Trib. Féd.: 
I is public and administrative law; II, civil lav; III, law of execution and bank- 
ruptey ; IV, penal law. ` 
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2. Since it cannot be assumed that a legislator intends to enact 
a statute contrary to international law, ccur?s should interpret statutes 
as far as possible, in the light of irternational law. (p. 62.) 


An excellent study of the relative rack of stacutes and treaties, country 
by country, was made by Lazare Kopelmanas in “‘Du conflit entre le traité 
international et la lot interne” (18 Revue de droit international et de 
législation comparée (1987), 88 and 310), in which he presented the Swiss 
rule much as expounded in the passag2 quoted above from Guggenheim 
(but as a rule which has little support in the law of other countries). But 
he failed to notice the newly decided Steenworden case, on which he later 
(1938) made this comment: 


The Federal Tribunal acted in the Steenworden case as if it wanted 
to take this chance (profiter de l’occasion) to announce that it would 
no longer be bound: by its earlier decisions regarding treaties. The fact 
that the overruling occurred without being called for by the facts of 
the case emphasizes the strong intention of the Federal Tribunal to 
depart from precedent in favor of £ soluzion that we must describe as 
nationalistic. (33 Revue critique ce droit international 257, 260.) 


After all these authors wrote, the Swiss Federel Tribunal in 1950 said in 
Thurgau v. Lang, 76 Trib. Féd. IV, 48, 49, “‘Staatsvertragsrecht dem 
Bundesrecht vorgeht’’ (treaty law ranks above the law of the Confedera- 
tion), thus seemingly confirming Guggenheim, yet without mentioning 
the same court’s equally positive statement in tae Steenworden case: 


. conflict between a federal law and an international convention 
governing the same matter .. . should be settled like a conflict þe- 
tween contradictory statutory texts, by the rule lex posterior derogat 
priori. Accordingly the new treaty, ipso jure, supersedes the con- 
trary provisions of the earlier statute, and vice versa the new statute 
paralyzes in Switzerland the applization oł the earlier treaty. (59 
Trib. Féd. II, 331, 337.) 


IV. Review cr Swiss Decisions 


Though questions concerning treaties may arise in any Swiss court, only 
the published decisions of the Tribunal Fédéral (Bundesgericht) are here 
considered. This may be described as the supreme court of the Con- 
federation, having both original and appellate jurisdiction, and being the 
sole federal court of extensive range of adjudication. It is so large that 
it rarely meets in plenary session. Decisions of most cases are made by 
sections, t.e., groups (of 3 to 7 judges) composed for two-year periods, 
but usually renewed with minimal change of personnel, called chambers or 
courts, which deal with different classes of cases: e.g., public law, ad- 
ministrative law, civil law, execution and bankruptcy, prosecution, penal 
law, ete. Selected opinions of the Federal Tribunal are published officially 
in annual volumes. Though opinions are filed in all cases (about 2300 
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a year), about one in ten is published officially (and very few more in 
unofficial periodicals). 

The earliest case mentioned by either Kopelmanas or Guggenheim * is 
the Kiesow case, 7 Trib. Féd. 774. The question was whether a federal 
statute of December 17, 1879, regarding trademarks had displaced the 
Swiss-German convention of May 18, 1869, which contained a most- 
favored-nation clause, and the Swiss-French convention of June 30, 1864, 
which the German plaintif invoked under the most-favored-nation clause. 
The Swiss defendants claimed that the statute had superseded these 
treaties. The court said (p. 783) that the German convention ‘‘remained 
in effect for both parties, as was unambiguously agreed, especially in article 
50 § 1 of the convention of 80 June 1864, until altered or terminated in 
the way that it provided.’’ This general statement seems to mean, not 
that statutes cannot override treaties, but that a general provision of a 
statute does not supersede a specific provision of a treaty. Neither the 
reported arguments nor the opinion of the court explained the ruling. 
Was the court doing anything more than interpreting a statute re- 
strictively so as not to infringe existing treaties? Immediately before the’. 

passage quoted the court said: ‘‘This [most-favored-nation] term of the 
` German-Swiss treaty of 18 May 1869 indeed by no means ipso facto failed, 
as the defendants claim, upon the coming into operation of the federal 
law of 17 December 1879’’—which certainly does not deny that a federal 
law could supersede a treaty, and implies that whether it did is a matter 
of interpretation for the court. 

It may well be that the opinion is intentionally vague; for it must be 
remembered that an opinion of the Federal Tribunal (as of the courts of 
most Swiss cantons) is both anonymous and not written by a judge. It is 
composed by ‘a grefier (Gerichtsschreiber), whose official function is to 
write an opinion which justifies the conclusion of the majority of the 
participating judges and takes account of their reasoning, which may, of 
course, not be the same for all the judges who vote for a particular judg- 
. ment. This scribe has to transform into writing the judges’ views (ex- 

pressed sometimes by reading a memorandum, sometimes ex tempore), 
stated in public sessions of consultation; he has to combine thoughts ex- 
pressed by some judges in French and by others in German (Italian is in 
practice not used in these oral statements) into an opinion which must be 
` (depending on the language of the case in the lower court or other factors) 
in Italian, or French, or German; he has, above all, to harmonize (or con- 
ceal the discord between) the reasoning of the judges, or sometimes supply 
legal ‘‘motives’’ when they are lacking; and, finally, he has to get his 


25 Examination is made of all sixteen cases listed by Guggenheim as important, and 
several others, including all those of recent date that seem relevant, in order to give 
a full picture of the court’s present attitude. 
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product approved by a majority of the judges who participated. This 
combination of difficulties, plus the fac: that dissenting or divergent views 
are never noted in the court’s records and publications, although they are 
not concealed from those attending th= consultation sessions (which are 
held at stated times in the courtroom end are open to the public), results 
in opinions which tend to be more cbssure, noncommittal, and unimagi- 
native than those of judges who write opinions which, with or without 
the assent of fellow judges, will be pcblished bearing the writer’s name. 

The next case cited by Guggenheim -s.the case of Forquet de Dorne, 19 
Trib. Féd. 184. This was a demanc by France for extradition of a 
French soldier charged with theft in France. The court said that the fact 
that the offense was covered by the treaty of July 9, 1869, between Switzer- 
land and France 


is sufficient to establish the validity of the demand of extradition; 
moreover the acts for which Forqiezt de Dorne is prosecuted are also 
named in article 3, paragraphs 1£ and 20, of the federal extradition 
law of 22 January 1894, and evem if they were not, this fact would 
make no difference in deciding the case because in this matter rela- 
tions between Switzerland and France are still governed by the above 
treaty of 9 July 1869. (p. 187.) 


Without further explanation the court is following a widespread practice 
of reading extradition statutes to imple:z, not overrule, extradition treaties, 
and, in some countries, to authorize extradition in default of treaty.” 
The court does not say that treaties as such prevail over statutes. 

The case of Schwob and Schwob, 21 Trib, Féd. 36, is of similar character, 
involving alleged conflict between a Franch-Swiss treaty and Swiss legisla- 
tion of later date, both relatingto acministration of bankruptcy. In the 
course of a long opinion the Federal Tribunal sustained the cantonal court 
in its application of the treaty saying : 


The treaty, in its recognition of the attraction of the whole bankruptey 
proceeding to the court of the heacquarters (siège social) of the bank- 
rupt [that is, Paris, France, as against Neuchâtel, Switzerland], has 
laid down a rule of publie law, which must prevail over ordinary 
legislation. The provisions of the treaty therefore should be carried 
out by reason of the principles of publie law contained i in the treaty 
itself. (p. 59,) 


In other words, public law (choice of jarisdiçtion rules between sonnie) 
is not modified by ordinary statutes. But what statutes are ordinary the 
court does not explain; nor does it define the elastic term ‘‘public law.’’ ?* 


26 Kopelmanas, loc. cit. (note 22 above), at pp. 101-102. The Stiibler case, 18 Trib. 
Féd. 139, is similar; also the earlier civil lav case of Schweizerische Kreditanstalt v. 
Postfiszus, 10 ibid. 583, where a postal treat> was held not affected by general postal 
legislation. 

27 ‘If statutes introduce the vague (prodl2matisch) concepts of public and private 
law without defining them, one must resort for help to jurisprudence. But here the 
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In the Lus case, 21 Trib. Féd. 76, extradition again is the subject. A 
German, found in Ziirich, Switzerland, was wanted for rape in Germany. 
There was actually no conflict between the treaty and the later Swiss 
statute. The only question was whether extradition was barred by time 
limitation, which, by Article 5 bf the treaty, was to be calculated according 
to the law of the requested country (here, Canton Zürich). But the 
court stated a strong dictum for the prevalence of treaties over statutes: 


It should be noted that only the terms of the treaty can be controlling, 
for the treaty could not be altered by federal extradition law, that 
being the unilateral legislative act of only one contracting party. 


(p. 79.) 


In the same volume of the reports appears the case of Caudéran (p. 
705), involving the Swiss-French treaty of June 15, 1869, and a later 
Swiss statute. The court repeated the idea of the Lus case saying: 


It is obvious that the convention on judicial jurisdiction, like every 
other international treaty, cannot be altered by the unilateral will of 
one of the contracting states and that accordingly the federal statute 

. could not set up any rule conflicting with the treaty. (p. 710.) 


Both Guggenheim and Kopelmanas cite this passage in support of the 
primacy of treaties over statutes, and one could hardly find a clearer state- 
ment of that view. But again it was not significant to the judgment in 
the case. For the decision was that despite the treaty the suit was proper 
because the defendant by his conduct had subjected himself to suit in 
Switzerland : 


The creditor who gets an attachment order and uses it thereby sub- 
jects himself, by that very act, to answer, if sued (éventuellement), 
before the court of the jurisdiction of the attachment, for injury 
caused by the attachment. (p. 718.) 


Statute or no statute, the suit is sustained by defendant’s implied consent 
to be sued. 

In Federal Council (Bundesrat) v. Bern, 22 Trib. Féd. 942, the court’s 
statement concerning treaties and statutes is: 


This statute did not, and could not without violating international law 
obligations, change anything in existing treaties and especially not. 
make an obligation [imposed by treaty] . . . dependent on new con- 
ditions not mentioned in the treaty. ... (pp. 950-951.) 


The treaty and statute dealt with extradition. The question was whether, 
when extradition of a Swiss to Germany for trial for a crime committed in 
Germany was refused (pursuant to treaty) because of his nationality, the 
Swiss federal law imposed an absolute duty (on the appropriate canton) 


greatest disagreement reigns, a uniform answer is never obtainable, and the distinction 
itself is not unquestioned in modern writings.’? Gut, Staatsrechtliche Streitigkeiten 
zwischen den Kantonen und ihre Beilegung (1942), pp. 10-11. 
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to prosecute the alleged criminal. The court held that Canton Bern by 
refusing to prosecute was not violating the federal law when it refused 
because Germany would not promise nct to prosecute the accused for the 
same offense. Here, again, no conflict between treaty and statute was 
found. Moreover, the quoted dictum implies that, so far as national courts 
are concerned, a statute could ‘‘change’’ a treaty (thereby violating inter- 
national law). Certainly priority in national law of treaties over statutes 
is not stated, much less applied, in this case. 

Next came the Rieger case, 22 Trib. F4d. 1025, again involving German- 
Swiss extradition. The question was whether article 3 of the statute of. 
January 22, 1892, permitting refusal of extradition when the offense was 
trivial, modified the existing treaty. ‘The court said: 


As the Federal Tribunal has repeztedly stated, the statute of 1892 
neither intended nor was able to chenge (derogieren) the provisions of 
existing extradition treaties. For this case the provisions of the 
Swiss-German extradition treaty alone are determinative, and these 
do not contain an equivalent reservation. (p. 1030.) 


This is a clear enunciation and application of the treaty superiority rule, 
but in an extradition case, in which, az has been said, it is usual to in- 
terpret statutes so as not to override treaties, 

The next statement of the court to be noted is one of the most categorical - 
and sweeping that it has made; it was m the Spengler case, 35 Trib. Féd. 
I, 467. For richer or for poorer the statement was unnecessary to the 
decision, for the treaty here was both leter than the statute and also of a 
type (relating to choice of law, as Sch-vob and Schwob related to choice 
of forum) likely to be treated as impliedly excepted from ‘‘ordinary’’ 
statutory provisions. It was a question of wardship involving a family of 
Netherland nationality domiciled in Switzerland. Upon the death of the 
mother, the Swiss court, according to the law of the domicile, appointed a 
guardian of the minor children, first the father, and, on his resignation, 
another person. Thereafter Switzerland adhered to an international con- 
vention, which designated the law of nationality, not domicile, as applicable, 
in matters of wardship. Since Netherlend law did not provide for ward- 
ship so long as one parent was living, the cantonal court terminated the 
status on petition of the father. The guardian sought review on the 
ground, among others, that this impropecly gave the convention retroactive 
effect. In discussing, and eventually rejecting, this argument, the Federal 
Tribunal said: 

But the wardship of minors is no lenger governed exclusively or even 
principally by the federal law of £5 June 1891. For by the federal 
decree of 16 June 1905 Switzerland adhered to the international 
convention ... effective 15 September 1905. From that date the 
provisions of that convention are gcverning for Switzerland as for the 


other states, and, if there is conflict, prevail over those of Swiss law 
regarding civil relationships; this results from the very fact that this — 
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international convention binds contracting states according to uni- 
versally acknowledged principles of the law of nations and without 
regard to their respective national legislation. - (p. 473.) 


Three months later the court showed how thoroughly it then accepted 
this rule by its incidental mention of it in Martin v. Renold, 35 Trib. Féd. 
I, 594, which both Kopelmanas and Guggenheim.cite as a leading case on 
the question under discussion. The issue was the propriety of the form of 
action used by the plaintiff in review, a Frenchman who was fighting an 
attachment of his property in Switzerland. In discussing the form of 
action suitable where a treaty provision was in issue, the court said: 


Apart from the fact that a treaty, since it binds Switzerland inter- 
nationally, cannot be altered by a later national statute, it is to be 
remembered that the Attachment Act in article 271 § 3 expressly re- 
fers to provisions of treaties and that this reference would have no 
meaning if treaties could not be invoked against attachment orders by 
means of the public law review action. (p. 596.) 


So this forceful endorsement of the superiority of treaties occurs in a 
situation where a statute accords it. 

Baumann v. Im Obersteg and Co., 48 Trib. Féd. II, 260, also reported 
in French translation in 1922 Journal des Tribunaux ** I, 584, presents a 
new question—the treatment by a Swiss court of foreign legislative action. 
Baumann, owner of goods in France, contracted with Im Obersteg, a for- 
warding company, to have them carried by rail to Switzerland. The con- ' 
tract was made in France and was governed, as the parties agreed at the 
time, by Swiss law. The goods were damaged in transit. To the forward- 
ing company’s claim for recovery under the contract, Baumann counter- 
claimed for the damage. The lower court denied recovery on this counter- 
claim for several reasons. Among his objections to this judgment the 
ecounter-claimant argued before the Federal Tribunal that Article 456 of 
the Swiss Code of Obligations made the forwarder liable if the railroad 
was, and that under the International Railroad Traffic Convention of 
October 14, 1890, the railroad in general was liable for damage occurring 
during transportation. The court said, however: 


The cantonal court held the counterclaim defendant not liable 
under the convention because a [French] ministerial decree of 31 
March 1915 had relieved French ® railroads of liability for damage 
resulting from defectiveness of cars. 


28 This periodical now prints in French translation a large proportion of the German- 
language decisions of the Federal Tribunal. These are accurate unofficial versions, 
occasionally presenting more, and now and then less, of the opinions than appears in 
the official reports. In citations of the Journal des Tribunaux, which appears in several 
sections, the roman numeral I indicates a federal court decision. 

29 This French decree could not in any event affect liability, if any, derived from 
that of the Swiss railroad, the delivering carrier whose car was used, the federal court 
points out. 


656 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But it should be noted that the convention, a treaty between the 
contracting states, creates international law for the parties which 
prevails over internal law, so far as the latter is not saved by the con- 
vention. So one of the high contracting parties cannot unilaterally 
abrogate the convention nor unilaterally limit the liability of its rail- 
road, even in time of war, unless the treaty expressly so allows 
{which it does not]. . . . French railroads cannot rely on this decree 
to escape liability ... with respect to goods they accepted for 
carriage under an international bill of lading. (p. 261.) 

The report is incomplete and leaves the outcome of the case uncertain. 
But, while the court clearly states the superiority of the treaty, it should 
be noted that: (1) it is dealing with a problem not of rank of types of 
Swiss law but of rank of types of French law; (2) under Swiss law an ` 
analogous Swiss decree, unless based on a statute (and no French statute 
is mentioned), would not be valid, for whether or not treaties are superior 
to statutes, decrees are not superior to treaties; (3) regardless of whether 
Swiss courts give primacy to treaties over Swiss statutes, they might recog- 
nize treaties to be superior to foreign statutes; and (4) the question before 
the court was not the liability of the French railroad but of Im Obersteg 
under a contract governed by Swiss law, which might be held to measure 
Im Obersteg’s liability by the liability of railroads under Swiss law. 

We now come to a ease which has been repeatedly cited in later decisions 
and is claimed by Guggenheim as strong support for his thesis: Lepeschkin 
v. Upper Court of Zürich and Gosweiler & Co., 49 Trib. Féd. I, 188, 1923 
Journal des Trib. I, 582. The court here expresses a theory of transforma- ` 
tion of the international treaty into nétional law which seems to place 
treaty-based law beyond the reach of legislation, yet which the same court 
in the later Steenworden case turns to support the view that statute and 
treaty are of equal rank. , 

Lepeschkin, a Russian national domiciled in Paris, was sued in Canton 
Ziirich, where he had property, by his creditor, Gosweiler & Co., who ob- 
tained judgment. Lepeschkin appealed: to the Upper Court of Zürich, 
which, pursuant to Swiss statute, required him as a non-domiciled appellant 
to file an appeal bond. Russia, France and Switzerland were parties to 
the Hague Convention of July 17, 1905, on Civil Procedure, Article 17 of 
which relieved persons covered by it from filing such bonds. The Ziirich 
court, however, held that, though Lepeschkin was covered, the treaty was 
inoperative because, as declared by the Swiss Department of Police and — 
Justice, Russia was not giving effect to the convention. The Federal 
Tribunal intimated that with respect to p2rsons of French domicile, French 
compliance with the convention was reciprocal with Swiss compliance, but 
` held that even if reciprocity were viewed on the basis of nationality 
rather than domicile, the cantonal court had wrongly required the bond. 
Russia, of course, had not ceased to be a state, though its legal system had 
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undergone great change—so great that it might ‘‘give the other treaty 

states a right to end the treaty on the basis-of the international law doc- 

trine of rebus sic stantibus’’ (p. 194). But the cantonal court’s holding - 
was based, not on the theory that Russia was extinct, but on ‘‘retorsion,’’ 

which the Federal Tribunal held not to be a proper basis for judicial ac- 

tion. Anent ‘‘legislative treaties,’’ such as this, the Tribunal said: 


The obligation of the law-applying. authorities of the several treaty 
states to observe treaties of this type does not arise from the treaty 
itself, which creates only an obligation between the two states them- 
selves as subjects of international law. There has to be further an 
act of the organ competent by national law, which requires the execu- 
tion of the provisions of the treaty and gives them binding effect also 
in internal relations.*° [Citations of textbooks.] The approval of 
a treaty by the Federal Assembly has legally a double meaning. it 
contains: on the one hand, the assent necessary as a condition for 
binding Switzerland to the treaty by international law, combined with 
the authorization of the Federal Council to carry out the formalities 
of ratification; on the other hand, the endowment of the contents of 
the treaty with the force of statute (Gesetz), the declaration of its 
binding effect on authorities and citizens of the state. The rules of a 
treaty so approved are in their operation like an internal statute and 
must be enforced by the internal authorities as long as the act which 
gave them that binding force is not set aside again by a contrary act 
of the organ that authorized them. The duty of the judge... is 
only to decide whether the conditions which the treaty itself sets forth 

.. are fulfilled. ... Its application cannot be refused for rea- 
sons which may be very persuasive in leading the political authority 
which transformed the contents of the treaty into internal law °! to 
repeal the treaty as law though leaving it undisturbed internationally. 
[Apparently there was not agreement among the judges; some pre- 
sumably preferred the monistic theory of law to the dualism of the 
foregoing explanation ; for the opinion proceeds:] And the conclusion 
in this case is not different if, contrary to what has been said, one is 
unwilling to distinguish between the validity of the treaty as internal 


30 The court cited this case and repeated this rule, still leaving the background hazy 
and the reasoning muddy, in Helvetia v. Kuch (April 15, 1946; not officially reported), 
quoted (but misidentified) in VII Schweizerisches Jahrbuch fiir Internationales Recht 
(1947) 143. Meanwhile, however, the Swiss Government in an official communica- 
tion to the League of Nations (O. 75. M. 69. 1929. V) had taken the contrary view, 
with which most Swiss juristic writers agree. For instance, Giacometti, in discussing 
intercantonal treaties, says that they are (or may be) ‘‘binding not only on the con- 
tracting cantons but, upon publication, like cantonal statutes, also on persons subject 
-to the territorial jurisdiction of the contracting cantons. Thus the intercantonal con- 
vention becomes automatically part of cantonal law, as an international treaty becomes 
part of federal law.’’ Schweizerisches Bundesstaatsrecht (1949), p. 162. See also 
id., p. 829, and the Tribunal’s language in Thurgau v. Lang, quoted below, p. 664, and 
in Landis v. Zug, 78 Trib. Féd. I, 124 (not yet published). 

31 No translation of the remainder of the sentence is satisfactory because of the 
obscurity of the original: ‘‘zwm Widerruf des betreffenden Aktes, den Weiterbestand 
des letzteren selbst aber unberührt lassen.’’ 


658 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


law and the international law obligation of Switzerland... 2? In 
either case one cannot admit that treaty obligations end ipso facto 
[ when there is violation by the other party]; rather the country which 
will make use of its right [to abrogate] must express to the other 
party its will in the internationally proper form. ... [For] declara- 
tion of withdrawal, denunciation, like making the treaty, is a power 
only of the organ to which is attributed generally by national and 
international law authority over creation of treaty obligations. The 
same is true of suspension of execution for the purpose of retorsion. 
(It is not necessary here to decide whether the decision of the Federal 
Assembly would be necessary or whether for this step, which leaves 
the validity of the treaty undisturbed, the Federal Council is author- 
ized to act independently because of Const. article 102 (8).)... 
Just as termination of a treaty actually declared by these organs or 
temporary suspension of executicn as reprisal must of itself bind the 
court, though it deem the step unjustifiable, so must it conform with 
their refusal to [terminate or suspend]. (pp. 195-198.) 


Thus the court concludes only that as to treaty provisions fixing a uni- 
form rule in the countries party to the treaty, their non-application by 
courts of another country does not justify Swiss courts in their non-appli- 
cation with respect to that country’s nationals in Switzerland. The 
court’s inconclusive discussion of broader theories provides bad guidance, 
and, for reasons previously stated, probably indicates unresolved differ- 
ences of opinion of the judges, and perhaps a feeble majority in support 
of the doctrine, hinted rather than stated, that treaties are superior to 
statutes, not repealable by them. What the court says is that treaties can 
be excised from internal law only by the treaty-making authority, just as 
statutes can be excised only by the statute-making authority. Actually, 
however, the last statement belies the all-accepted rule that treaties over- 
rule earlier statutes. l 

Eisenbahnen in Elsass-Lothringen v. Bronner & Co., 49 Trib. Féd. II, 
860, 1924 Journal des Trib. I, 184, is almost exactly the same as Baumann 
v. Im Obersteg and relies on it: a French military decree relating to mili- 
tarily occupied territory that violated the International Railroad Traific 
Convention was refused honor by the Swiss court. 

Trampler v. Bertrand, 51 Trib. Féc. I, 415, refuses to give effect to pro- 
visions of the Treaty of Versailles in a suit brought by.a Frenchman 
against a German, at the latter’s domicile in Zürich. The question was 
whether the treaty did or could so restrict the forum for collection of debts 
that a Swiss court was incompetent to decide the claim. No question of 
the merits of the claim was involved. The court, of course, held that, since 
Switzerland was not a party to the treaty, whatever its effect on the claim 
itself, ‘‘Swiss public law, which governs the jurisdiction of courts, cannot 
be affected by it. (p. 420.) Moreovzar, it held that the treaty did not for- 
bid suit on the claim in the courts of the defendant’s domicile and that no 


32 Though the court has not clearly adoptel this view, it prevails. See note 30, above. 
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general prinerpis of international law oppona “aio a proceeding merely 
because the defendant’s property in France had been sequestered as prop- 
erty of an alien enemy. 

Neither of the two foregoing cases, though both cited by Guggenheim, 
has even dicta that bear on the question before us. 

But in Schérf v. Saxer, 54 Trib. Féd. I, 40, 1928 Journal des Trib. I, 619, 
we are again in the realm of Swiss treaties and Swiss statutes. The treaty, 
the same one as in the Lepeschkin case, appears to have been later in date 
than either the cantonal or federal legislation with which it was alleged 
to conflict. Since federal statutes are enforced though contrary to the 
Constitution, and since treaties are at least of equal rank with statutes, the 
opinion is indisputably correct in saying: 

The argument that article 18 of the Hague convention violates article 
4 of the Constitution . . . cannot be taken seriously. For according 
to the Constitution, article 118, par. 3, treaties approved by the 


Federal Assembly are binding on the Federal Tribunal and cannot be 
attacked for unconstitutionality. (p. 43.) 


The treaty provided for direct execution of foreign judgments only when 
presented through diplomatic channels. So, presenting their German 
judgment in Canton Graubiinden themselves, the plaintiffs could get ex- 
ecution only if they proceeded according to the law of Graubünden, i.e., 
by first obtaining a domestic judgment by means of suit on the German 
judgment. 

Three years later in Heini v. Pietsch, 57 Trib. Féd. I, 19, 1981 Journal 
des Trib. I, 474, the Tribunal had to consider the enforceability of an Aus- 
trian judgment. Again and forthe same reason it stated that alleged 
conflict of the Austrian-Swiss treaty with Article 59 of the Swiss Constitu- 
tion, requiring personal actions to be brought at the defendant’s domicile, 
but expressly excepting foreigners under treaty provisions, need not be 
considered. But the court did not wholly shut its eyes to the Constitu- 
tion; it said: , 

Article 59 of the Constitution may be brought in only for the con- 


struction of the treaty insofar as the latter’s provisions have taken 
account of the constitutional guarantee. (p. 23.) 


Since it failed to explain how it would recognize such a taking of account, 
this seems to endorse awkwardly the doctrine that interpretation should: 
strive to reconcile internal law and international treaties. Nothing in the 
opinion indicates whether treaties or statutes are of equal or of different 
rank. That the later prevails over the earlier law, or the more specific 
over the more general law, is probably all that this case stands for, in 
holding that a later treaty, if conflicting, prevails over the earlier consti- 
tution and statute. l 


33 Quoted in note 42, below. 
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Nor does Sarasin v. Fournier, 58 Trib. Féd. I, 104, throw light on the 
question. The issue was whether the action of a French claimant against 
Swiss heirs concerning a legacy had to be brought at the domicile of the 
_ defendants (Paris, France) instead of at the place of probate of the will 
(Geneva, Switzerland). Article 1 of the Swiss-French treaty laid down 
the defendant’s domicile rule, but Article 5 made an exception for claims 
under a will, which the Tribunal held this claim to be. No possible con- 
flict with a statute could exist because the statute which authorized suit 
in Geneva (like Article 59 of the Constitution in Heini v. Pietsch) gave 
way to treaty provisions (réserve les dispositions des traités). 


V. THe Recent Swiss Cases 


We now come to the most explicit treatment by the Federal Tribunal of 
the question of primacy. In Steenworden v. Société des Auteurs, 59 Trib. 
Féd. II, 331,°* the plaintiff in review asked the Tribunal to set aside a 
judgment of the Civil Court of Geneva, which held him liable for copyright 
infringement by publicly playing phonograph records made in France. 
The issue was whether his purchase of the records in Switzerland gave him 
the right to use them publicly. The Geneva court, applying Article 13 of 
the revised Bern convention of November 13, 1908, held that he had bought 
the right of private, but not public, execution. The court did not give 
effect to a Swiss statute which declared that the buyer by obtaining the 
right to play the record privately also obtained the right to play it pub- 
licly. Article 21 of the statute expressly stated that the right conferred 
on composers by Article 13 of the convention was ‘‘subject to the restric- 
tions of articles 17 to 21 of the present act.’’ Of this the Tribunal said: 


It would be useless to maintain that article 21... is contrary to 
article 13 of the Bern convention. ... For, from the internal point 
of view, international conventions have no value different from a sta- 
tute duly passed and promulgated. [The court here cites page 196° 
of the Lepeschkin case, apparently referring to the passage: ‘‘The 
rules of a treaty so approved are in their operation like an internal 
statute and must be enforced by the internal authorities as long as the 
act which gave them that binding force [stands].’’] So if there is 
conflict between a federal law and an international convention gov- 
erning the same matter, the convention necéssarily is not superior to 
the law (ne devrait pas forcément être préférée à la loi). Each, as 
internal legislation (au point de vue législatif interne), having the 
same force (portée), the conflict between them should be settled like 
a conflict between two contradictory’ statutory texts, by the rule lex 
posterior derogat priori... °° The statute... is later than the 


34 Also 33 Revue critique du droit international (1938) 252, and (in part) 1935-1937 
Annual Digest of International Law Cases, No. 4. 

35 The passage here omitted is quoted above, p. 650. 

3¢ Though the convention was revised at Rome in 1928 after the statute, ‘‘and in 
Switzerland this revision was ratified by vote of the Federal Assembly,’’ the court held ` 
that since ‘‘the Rome meeting did not make any but purely formal changes in art. 13,” 
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convention. ... So if there is conflict between them, the statute 
prevails. (p. 885). 


Hence the judgment of the cantonal court was set aside.3? 

The Steenworden case is a decision of a civil law section of the Federal 
Tribunal, whereas most of the earlier cases, including the Lepeschkin case, 
were decisions of the public law section. Article 16 of the Judicature Act 
of December 16, 1948, provides: ‘‘If a section of the Tribunal intends to 
overrule decisions (la jurisprudence) of another section . . . it may do so 
only with the consent of that section or by decision of . . . [the whole] 
Tribunal.” Here the civil law section. professes to follow the publie law 
section’s Lepeschkin decision. Actually, however, as we have seen, the 
Lepeschkin decision has been invoked for the contrary view. 

_ Guggenheim, who characterizes both the Trampler and the Sedm 
cases as contrary to the Swiss doctrine of treaty superiority,’ mentions 
only one later case as bearing on the relative rank of statutes and treaties, 
a case which, he says, illustrates ‘‘the prevalence of an international treaty 
over principles of international private law.’’ This comment refers to 
Dewald v. Baumann, 64 Trib. Féd. I, 263, 1939 Journal des Trib. I, 22. 

The treaty in the Dewald case as in Scharf v. Saxer, provided for ex- 
ecution of foreign judgments. An agreement of settlement reached in 
the course of litigation in Germany and approved by the German court 
was held by both the cantonal courts and the Federal Tribunal to be cov- 
ered by the treaty. They agreed also in holding that the treaty must be 
honored in Switzerland even though dishonored, due to conflicting legis- 
lation, in Germany. While the Tribunal was not convinced the German 
statute had denied execution to Swiss judgments, it said that if it had, 
there were these alternatives: 


[First, that such denial] is a violation of the treaty. Now this viola- 
lation would be of highest concern to the [Swiss] political authorities, 
to deal with by terminating the treaty or taking measures of retorsion, 
but would not justify the Swiss courts to violate the treaty by refusing 
to execute German judgments.*® 58 Trib. Féd. I, 312% and citations. 


it remains ‘‘the old rule, which cannot overcome the new rule, namely art. 21 of the 
federal statute.’? 

37 Kopelmanas, in his comment on the case (quoted above, p. 650), maintains that no 
conflict existed, because the convention gives leeway for such a statutory variation by 
providing in sec. 13(2) that ‘‘The limitations and conditions relative to the application 
of this article shall be determined by the domestic legislation of each country ....’’ 

38 This statement and the following quotation appear in his Lehrbuch des Vélkerrechts 
(1947), Vol. 1, p. 38. In Fiches Juridiques Suisses (1942), No. 487, he calls the Steen- 
worden case ‘‘directly contrary to earlier decisions of the Federal Tribunal.’ 

39 The Journal des Tribunaux text continues: ‘‘This argument has already been 
disposed of in previous litigation by this defendant. Dewald v. Ritscher [listed but 
not reported, 62 Trib. Féd. I, 299; opinion summarized in 1939 Journal des Trib. I, 
28]. 

40 Deutsche Feuerversicherungs A-G. v. Lucas, 58 Trib. Féd. I, 307, 312; ‘‘So long as 
this [the taking of executive measures in response to the foreign state’s action] bas 
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Or, second, the German refusal would not be inconsistent with the 
treaty, because it would not deny validity to the judgment for execution 
in Germany, but would reject the demand in the specific case for rea- 
sons outside the scope of the treaty—some general statutory restriction 
on execution by the state of execution, which would stand in the way of 
executing a German judgment in Switzerland only if it were likewise 
part of Swiss legislation. Nor does the jurisprudential (rechtspoli- 
tisch) postulate of equality of reciprocal obligations justify the au- 
thorities of this country to add conditions for execution in the case 
of an international treaty, for the conditions set forth in the treaty 
itself exclude all others. (p. 267.) 


Guggenheim presumably refers to the last quoted sentence. There is, 
however, nothing noteworthy in the prcposition that a treaty can change 
a customary standard or common law rule. 

Other cases since Steenworden v. Société des Auteurs neither strengthen 
nor weaken it. In a series dealing wita wartime financial arrangements, 
the Tribunal was several times confronted with the argument that treaties 
violated public policy (öffentliche Ordnung; ordre public). In Société 
pour V’Exportation des Sucres 8. A..v. Schweizerische Kreditanstalt, 68 
Trib. Féd. IT, 303, 1938 Journal des Trib. I, 105, involving a clearing treaty 
between Italy and Belgium, excluding direct suit by creditors of one 
country against debtors of the other, the question was whether Swiss courts 
should give effect to this prohibition. The Tribunal, distinguishing an 
earlier case in which it had refused to give effect to such a German statutory 
prohibition, said: l K 

. What was there considered a violation of [Swiss] public policy was 
not so much the prohibition of payment as such as its confiscatory 
effect on the rights of the Swiss creditor, who by the unilateral measure 
of his debtor’s state practically lost every prospect of getting payment. 
But no such confiscatory effect is ascribable, as already pointed out, 
to the prohibition of direct payment when a clearing agreement is 
made between states. 

It is not significant that this case involves a treaty to which Switzer- 
land is not a party. Switzerland has made clearing agreements with a 
lot of states. ... These agreements of course must be respected by 
the Swiss courts, since they are valid internal law. But if a prohibi- 
‘tion of direct payment in a treaty concluded by Switzerland does not 
contradict public policy, it is not possible to see how a treaty between 
other states, in which exactly the same prohibition is found, can do so. 
(pp. 318-314.) . 

In giving effect to this treaty between other countries, the Tribunal 
says nothing about the relative rank of treaties and statutes. But with 
citation of this case, their equality is clearly implied in 8. A. pour Vindus- 
trie des Métaux v. Cantonal Court and Vereinigte Aluminium A-G, 64 


not happened, the judicial authorities have to hold to the rvles set forth in the treaty. 
[Lepeschkin v. Upper Court,] 49 Trib. Féd. I, [188,] 194.’? 
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Trib. Féd. I, 268, 273-274, by language quite startling to the American 
lawyer: , 


If [as here] the prohibition arises fron a treaty between Switzerland 

' and the state of the debtor, it must, obviously, be applied by the Swiss 
court, for the treaty embodies (consasre) principles of federal law. 
This is what the Federal Tribunal has already recognized as to clearing 
agreements which bind Switzerland {o various countries. 63 Trib. 
Féd. II, 312-815. The Tribunal can no more inquire whether a treaty 
concluded by the Confederation, which it is called on to apply, contains 
principles contrary to Swiss public policy than it can inquire whether 
or not a federal law violates the Constitution. 


The public policy argument was yet again raised in Matt v. Dapco A-G, 
72 Trib. Féd. I, 267, 1947 Journal des Trib. I, 295, where it was alleged 
that a Danish-Swiss treaty concerning execution of arbitral awards was 
contrary to Swiss public policy of equality, because an arbitral award 
could not be executed in Denmark without first obtaining a Danish judg- 
ment on it, whereas in Switzerland arbitral awards were treated as judg- 
ments. The court noted that the differences were differences of internal 
procedure’ in the two countries and continted: 


The provisions of treaties concluded by Switzerland are valid (gelten) 
as internal law of statutory force and therefore cannot violate public 
policy. Cf. 63 Trib. Féd. II, 318, 64 Trib. Féd. I, 2738. (p. 275.) 


The only * other mention of the question before us since the Steenworden 
case is in Thurgau v. Lang, 76 Trib. Féd. IV, 48. The defendants had 
been convicted in the cantonal court of first instance of violation of para- 
graph 4.3 of Annex D of the Paris Convention on Aerial Navigation of 
October 18, 1919; but its decision had been reversed by the cantonal upper 
court. Thurgau sought to.have the Federal Tribunal set this judgment 
aside. The Tribunal said: 


The defendants did not obey paragraph 4.3 of annex D, according to 
which an air vessel flying near bodies of water must keep away from 
all ships and disturb their movements és little as possible. The view of 
the upper court that this provision must give way tò paragraph 1 
of the regulations of the Federal Council of 24 January 1921 is in- 
correct because treaty law is superior to federal law. 57 Trib. Féd. 
I, 22.47 Moreover both regulations can stand together, in the sense that 
air navigators must abide by both. (p. 49.) 


41 Despite much search, this word is used with reservations, since the Tribunal’s 
reports are without index, adequate headnotes, or detailed tables of contents. No 
tables of cases cited (though citation of cases is increasingly frequent) exist, and the 
separate index volumes of the reports are slow to appear and not arranged to disclose 
discussion of this particular issue. The case cited in note 30- contains a fence-sitting 
dictum. : 

42 Heini v. Pietsch, 57 Trib. Féd. I, 19, 22: ‘‘Breach of the treaty ... is to be 
decided by the Federal Tribunal freely and not of course from the point of view of 
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The Tribunal gives superiority to the treaty, but it invokes Heini v. 
Pietsch where the treaty’s superiority was based apparently, or at least 
sufficiently, on the fact that the treaty was later in time. Here, however, 
the regulations were later than the convention (but earlier than Annex D), 
which might lead to the conclusion that the court was now overruling its 
Steenworden holding. However, Steenworden is not mentioned. (The 
Tribunal at least sometimes indicates when it overrules earlier holdings.) 
Moreover, if this, the criminal section, was overruling the Steenworden 
case, decided by one of the civil law sections, it was violating the provision 
of the Judicature Act, previously quoted. That no impugnment of the 
Steenworden case was intended seems pretty clear from the succeeding 
. paragraph: 


By Switzerland’s adherence to the Paris aerial navigation convention, 
through a declaration of the Federal Council in fulfillment of a 
resolution of the Federal Assembly, the provisions of the treaty and 
its lawful annexes, without more, became internal law of Switzerland ; 
and, indeed, the annexes in the form given them from time to time by 
the International Commission for Air Navigation, for the treaty gave 
this commission the right to alter and complete the annexes. So the 
view of the cantonal upper court that annex D of the treaty is not ap- 
plicable to the defendants because it has not been embodied by the 
Federal Council or the Department of Transportation ‘‘in a decree of 
its own’’ is incorrect. The rules of a treaty approved by the Federal 
Assembly have the same effect as an internal statute and like the 
latter must be executed by the authcrities. 49 Trib. Féd. I, 196.4 


It therefore appears that the real grounds of the court for preferring the 
‘treaty annex to the Federal Council regulations are that: (1) the annex 
ranked with the convention itself; and (2) a treaty is of higher rank than 
regulations; regulations are valid only if they conform with this law of 
higher rank, be it statute or treaty.** 

Thus the Steenworden case, though never relied on expressly in a later 
decision, seems to state the opinion of the Swiss Federal Tribunal today. 


Constitution article 4 [equality of all citizens before the law]. The plaintiff cannot 
eomplain of a violation of Const. art. 59 [personal actions to be brought at defendant’s 
domicile—with exceptions]. The above mentioned treaty . . . is controlling even if in 
conflict with Const. art. 59, for treaties ratified by the Federal Assembly are controlling 
for the Federal Tribunal, pursuant to Const. art. 113, par. 3, and Judicature Act art. 
175, par. 8.” . 

43 Lepeschkin v. Upper Court, 49 Trib. Féd. I, 188, 196, quoted above, pp, 657-658, 

44 The judgment under review was, however, sustained (pp. 52-53) because the 
Federal Council had abrogated the convention pursuant to its terms, effective Dec. 12, 
1947, that is, before the conviction of the defendants; and, by the Swiss penal code, 
‘the law in force at the time of judgment, if milder for the accused, is to be applied,’’ 
a principle ‘‘good not only for matters covered by the penal code but also for those 
which other federal law provisions make or have made punishable.’’ 
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VI. CONCLUSION 


The thesis that the Swiss courts hold treaties superior to statutes, which 
Guggenheim maintains (acknowledging that the Steenworden case is 
clearly contrary), has support in decisions prior to the Steenworden case. 
Though the rule of treaty superiority.was for a while often stated and some- 
times applied, the contrary rule of the Steenworden case that statutes 
and treaties are of equal rank,“ now has stood unimpugned for nearly 
twenty years, ` 

Courts must make a crucial choice between being organs for administra- 
tion of their national law first and being organs of law in its full sense of 
ruler of nations (and so of their courts). Within federacies, this sort 
of choice faces courts of member states, for they may either disregard 
national law (when in conflict with state law) or give priority to it. In the 
United States the Constitution (Article VI) expressly makes the choice; 
all courts are to give primacy to Federal law: ‘‘This Constitution, and the 
Laws ... and all Treaties . . . shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby. . . .’’ The courts of 
the Swiss cantons, like those of the States of the American Union, hold 
themselves bound to apply first the federal law. Though the court is the 
organ of a state, the court’s law is the law of the federacy' as a whole.** 
Is there any reason why such courts—all courts—should not apply inter- 
national law as well as national law, and despite national law when there 
is conflict; above all, apply the conventional international law that their 
country has helped to make or at least has formally accepted? The appli- 
cation of international law by national courts is familiar; but their setting 
it above national law is unusual.“ Here too, however, though the court is 
the organ of a state, the court’s law could be the law of the world as a 
whole, , l 

Yet the development of national courts into courts giving first place to 
international law, or even the less radical step of their attributing higher 


45 This is the well-settled rule in the United States. 

46 The rule is tersely expressed: Bundesrecht bricht kantonales Recht; le droit 
fédéral prime le droit cantonal, It is evolved fram the Constitution, Art. 113. See 
note 8, above. ‘ 

47 In the United States it is not wholly unknown; for national courts when entrusted 
by a statute carrying out a treaty with the adjudication of an international claim prop- 
erly prefer international law to national law. The Ship Rose, 36 U..S. Ct. Cl. 290, 301 
(1901) ; Royal Holland Lioyd v. U. S., 73 U. S. Ct. Cl. 722, 731 (1931). A statute in- 
tended to fulfill a quasi-international obligation was held to have similar effect in U. S. 
v. Alcea Band of -Tillamooks, 329 U. S. 40 (1946). 

Moreover, the courts of federal countries, by acknowledging that treaties—and, it 
may safely be said, all international law—are equal to federal statutes, give them a 
superiority over a large field of law (the law of component states) that they do not 
have in unitary states. U. S. v. Pink, 315 U. S. 203, 231-234 (1942). 
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rank to treaties than to statutes, is so momentous a departure from their 
accepted job of administering according to the most authoritative mani- 
festation of national will in lawmaking, that express mandate of the 
national constitution, or of the lawmakers, seems appropriate—a mandate 
that defines what of international law (only treaties of a constitutional type 
like the United Nations Charter ; all ‘‘international legislation” ; all treaties; 
or all international law) should prevail over national law. (Why limit the 
rule, as France has, to ‘‘diplomatic treaties’’?) Such a mandate, rather 
than judicial innovation, seems the best means to establish this enlarged’ 
rule of law in any country—a development that goes normally with the 
strengthening of political organization of the world toward assurance of a 
complete rule of law among men. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yuen-ur Liane * 


THE THIRD SESSION OF THE INTERNATIONAL LAW COMMISSION: REVIEW OF ITS WORK 
BY THE GENERAL ASSEMBLY—I 

In the previous issue of this JOURNAL,* the writer surveyed, in a note 
under the same heading, the work of the International Law Commission 
with particular reference to reservations to multilateral conventions, and 
the consideration of the Commission’s recommendations by the General 
Assembly during its sixth session. An attempt was made therein to an- 
alyze in detail this complex question which entailed prolonged discussion 
in the Sixth Committee of the General Assembly. The present note will 
deal with two other questions considered by the International Law Com- 
mission at its third session in 1951 and reviewed by the General Assembly 
during its sixth session 1951-1952. These are: (1) review of the Statute 
of the International Law Commission; and (2) the question of defining 
aggression. 


REVIEW or THE STATUTE or THE INTERNATIONAL LAw COMMISSION 


The General Assembly, at its fifth session, on December 12, 1950, adopted 
resolution 484 (V)? by which the International Law Commission was re- 
quested to review its Statute è ‘‘with the object of making recommendations 
to the General Assembly at its sixth session concerning revisions of the 
Statute which may appear desirable, in the light of experience, for the 
promotion of the Commission’s work.’’ This resolution was inspired by 
doubts expressed by some delegations, in the course of the consideration 
of the report of the Commission covering its second session, as to whether 
the working conditions of the International Law Commission were such 
as to enable it to achieve rapid and positive results in the progressive de- 
velopment of international law and its codification. The resolution was 
motivated also by the importance which the General Assembly attached 
to the work of the Commission. 

Pursuant to this resolution, the International Law nsin under- 
took a review of its Statute during its third session in 1951 and submitted 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. 

1 Vol. 46 (1952), p. 483. 

2General Assembly, 5th Sess., Official Records, Supp. No. 20 (A/1775), p. 76. 

3 U.N. Doe. A/CN.4/4. 
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„its views, in Chapter V of its report,* to the General Assembly. In this 
chapter, the Commission surveyed its conditions of work and recommended 
that 

its members to be elected in 1953 should be placed in a position which 
would enable them to devote their full time to the work of the Com- 
mission, and that its statute should be amended to provide, in-line with 
Article 16, paragraph 1, of the Statute of the International Court of 
Justice, that no member of the Commission may exercise any political | 
or administrative function, or engage in ary other occupation of a pro- 
fessional nature. It is thought by a majority of the members cf the 
Commission that the adoption of this recommendation would open a 
more favourable prospect for promoting and expediting its work. 


The Commission further suggested that, to facilitate the recruitment of 
members, a longer term of office would need to be envisaged, possibly a 
term of six or nine years, instead of three years as under its existing 
statute. 

The Commission also reviewed certain provisions of its Statute with a 
view to clarification of the prescribed procedures for the progressive de- 
velopment as well as the codification of international law, but concluded 
that suggestions of desirable amendments could be more conveniently ad- 
vanced when the Commission was apprised of the General Assembly’s 
attitude toward its fundamental recommendation as to a full-time Com- 
mission. i 

The conclusions of the International Law Commission regarding the. 
question of the review of its Statute were considered by the Sixth Com- 
mittee of the General Assembly during its sixth session. Discussions were 
focused upon the recommendation to place on a full-time basis the members 
of the Commission to be elected in 1953. The representative of The Nether- 
lands spoke in favor of the recommendation. He emphasized the im- 
portance of the ‘‘law-making capacity’’ of the General Assembly through 
the work of the International Law Commission in codifying existing inter- 
national law and in its progressive development. The existing organiza- 
tion and working conditions of the Commission, however, prevented it 
from performing its functions properly. The work of the development 
and codification of international law required the full time of the members 
`” of the Commission ard it would be an advantage that they be prevented 
from engaging in other occupations. The cost to the United Nations budget 
would be small in proportion to the importance of the work.® 

However, other members of the Sixth Committee were, for various 
reasons, opposed to the immediate transformation of the Commission into 


4 Report of the International Law Commission Covering the Work of Its Third Session, 
General Assembly, 6th Sess., Official Records, Supp. No. 9 (4/1858), pp. 14-15; this 
JOURNAL, Supp., Vol. 45 (1951), pp. 132-135. 

5 General Assembly, 6th Sess., Official Records, 6th Committee, 295th meeting, pars. 
48-57. 
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a full-time body. According to the represertatives of the United States, 
Brazil and Belgium, the prevailing state cf international relations, in 
which political divisions and ideological corflicts had arisen since 1945, 
was unfavorable for rapid progress in the codification and development of 
international law. The representative of the United States also pointed 
out that as it had been the practice of the Commission under its Statute 
to ask governments for comments on its drafts, the governments would 
not be able to keep pace with such requests, which would increase if the 
Commission were to work on a full-time basis.” The representative of 
Venezuela mentioned the fact that although hitherto the Commission had 
held only one session each year, the General Assembly had still been unable 
to review part of its work.’ 

To place the Commission on a full-time basis, according to the repre- 
sentative of the United States, would be to change its character funda- 
mentally. The members would lose contact with their homes and their 
universities and would have to give up all outside activities. The Inter- 
national Law Commission should not become an extra department of the 
Secretariat of the United Nations, and it could not carry out its work 
without any reference whatever to political considerations.® The repre- 
sentative of Canada observed that it would be difficult to find eminent. 
jurists who would be willing to devote their whole time to the International 
Law Commission.?° ; 

Although the recommendation of the International Law Commission 
was stated to apply to the members to be elect2d in 1953, at which time the 
term of office of the present members would expire, some representatives 
in the Sixth Committee took the occasion to comment on the result of the 
work of the Commission as currently composed. The representative of 
Israel, who opposed the recommendation, said that the real problem was 
not the production of the International Law Commission, whose work had 
an undeniable scientific value. The decisiv2 factor was the extent to 
_ which.the Commission’s conclusions were acceptable to the United Nations. 
He found the results discouraging in this respect and drew the conclusion 
that there was ‘‘a deep cleavage’’ between the opinions of the experts on 
the Commission and those of governments." 

The representative of the United Kingdom * also referred to the attitude 
taken by the General Assembly towards the work of the Commission. He 
declared : 


The Commission was composed of eminent jurists who were for the 
most part completely independent and not subject to any political in- 
fluence. The Sixth Committee might therefore have been expected to 


6 Ibid., 295th meeting, pars. 61 and 68, and 296th meeting, par. 52, respectively. 
7 Ibid., 295th meeting, par. 60. 8 Ibid., 296th meeting, par. 5. 

9 Ibid., 295th meeting, par. 62. 10 Ibid., 296th meeting, par. 12. 

11 Tbid., pars. 9~10. 12 [bid., pars. 26-29. 
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accept the conclusions of experts more qualified than its own members 
could be. However; it had not done so... . 


The representative of the United Kingdom rezalled the fate which befell 
the Draft Declaration on Rights and Duties of States, the formulation of 
the Nürnberg Principles, the report on reservacions to multilateral conven- 
tions, and the report on the question of defining aggression. He concluded 
that no report of the International Law Commission on any topic had been 
accepted in full by the General Assembly, and queried whether it would 
‘be of value to maintain a group of independent experts when the-General 
Assembly did not adopt their conclusions, but itself re-examined the ques- 
tions with which they had dealt. He further said: 


It was interesting to note that the finding on the possibility of estab- 
lishing an international criminal court was the only report of the Inter- 
national Law Commission to receive substantial support from the 
General Assembly. The reason had been that that finding had ac- 
corded with the ideological tendencies of the General Assembly. 
Technical work should not be revised by the General Assembly cn po- 
litical and emotional grounds. 

... At the present time there existed no agreement on legal prin- 
ciples, and the very bases of international law were put in issue... . 
That situation was to be regretted, and he feared the fate which in 
those circumstances would befall important items such as the law of 
treaties, since each Member [of the United Nations] would consider 
them in the light of political considerations and would distort and 
mutilate, for selfish ends and on grounds of: expediency, a code which 
ought to have a permanent character. 


„With regard to the recommendation of the International Law Commis- 
sion, the representative of the United Kingdom, however, stated that it was 
preferable at the present time not to revise the Statute of the International 
Law Commission,” although it was he who, during the fifth session of the 
‘General Assembly, introduced the proposal to request the Commission to 
make recommendations for that purpose. 

The Sixth Committee had before it a draft resolution submitted by the 
Delegation of Venezuela providing that the General Assembly, inter alia, 
‘fexpresses appreciation for the work done by the Commission pursuant to 
the terms of its Statute,’’ and ‘‘decides for the time being not to take any 
action for revision of the said Statute until it has acquired further experi- 
ence of the functioning of the Commission.’’** This draft resolution was 
eventually put to the vote and was adopted as a whole by the Sixth Com- 
mittee by 34 votes to none, with 8 abstentions.° It was subsequently 
adopted by the General Assembly in plenary meeting by 41 votes to none, 
with 7 abstentions.’® 


13 Ibid., pars. 25 and 30. 14 U.N. Doe. A/C.6/L.213/Rev.1. 

15 General Assembly, 6th Sess., Official Reecrds, 6th Committee, 296th meeting, pars. 
76-82, 

16 Ibid., 368th plenary meeting, pars. 188-189. As finally adopted, -the resolution 
became resolution 600 (VI), ibid., Supp. No. 20 (A/2119), p. 85. 
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HE QUESTION OF DEFINING AGGRESSION 


The question of defining aggression, which was considered by the Inter- 
national Law Commission at its third session, was reviewed by the Sixth 
Committee of the General Assembly in the course of a total of seventeen 
meetings from January 5 to 22, 1952. The discussions in the Sixth Com- 
mittee went far beyond the consideration of the report of the International 
Law Commission on this matter. Indeed, never since the days of the . 
League of Nations was the question as to whether there should be a defini- 
tion of aggression subjected to such searching analysis in an international 
conference as was evidenced in the meetings of the Sixth Committee. In- 
evitably, political controversy had its place side. by side with legal argu- 
mentation in the course of the discussions. In this note the principal 
questions largely of a legal character raised during the consideration of 
this matter by the Sixth Committee will be briefly surveyed. 

At the fifth session of the General Assembly in 1951, the representative 
of the Soviet Union proposed that the General Assembly, ‘‘considering it 
necessary ... to define the concept of aggression as accurately as possi- 
ble,’’ declare, inter alia, that ‘‘in an international conflict that State shall 
be declared the attacker which first commits’’ one of the acts enumerated 
in the proposal submitted by the Soviet Union in connection with the 
agenda item ‘‘ Duties of States in the event of the outbreak of hostilities.’’ 17 
The General Assembly decided to refer the proposal of the Soviet Union 
and the records of the First Committee (in which this proposal was origi- 
nally presented) dealing with the question to the International Law Com- 
mission, so that the latter might take them into consideration and formu- 
late its conclusions as soon as possible.*® The International Law 
Commission considered this matter at its third session in 1951.1 In the 
course of its deliberations, the Commission considered a draft definition 
proposed by one of its members, Mr. Ricardo J. Alfaro, and adopted 
amendments to it. As amended, this draft definition read as follows: 


Aggression is a threat or use of force by a State or Government 
against another State, in any manner, whatever the weapons employed 
and whether openly or otherwise, for any reason or for any purpose 
other than individual or collective self-defense or in pursuance of a 
decision or recommendation by a competent organ of the United Na- 
tions. 


When submitted to the final vote, this draft text was rejected by 7 votes 
to 8, with 1 abstention. Subsequently, the Commission, in connection with 


17 General Assembly, 5th Sess., Official Records, Annexes, agenda item 72, Doe. 
A/C.1/608/Rev.1. 

18 Resolution 378 B, General Asti, 5th Sess., Officidl Records, Supp. No. 20 
(A/1775), p. 18. 

19 Report of the International Law Commission Covering the Work of Its Third 
Session, General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), pp. 8-10; 
this JOURNAL, Supp., Vol. 45 (1951), pp. 118-123. 
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its preparation of a Draft Code of Offenses against the Peace and Security 
of Mankind, decided to include among the offenses defined in the Draft 
Code ‘‘any act of aggression and any threat of aggression.’ The follow- 
ing paragraphs were inserted in Article 2 of the Draft Code: 


The following are offences against the peace and security of man- 
kind: 

(1) Any act of aggression including the employment by the authori- 
ties of a State of armed force against another State for any purpose 
other than national or collective self-defence or in pursuance of a de- 
cision or recommendation by a competent organ of the United Nations. 

(2) Any threat by the authorities of a State to resort to an act of 
aggression against another State. 


The Report of the International Law Commission Covering the Work of 
its Third Session, including the question of defining aggression, was re- 
ferred to the Sixth Committee of the General Assembly at its sixth session. 
In the very beginning of the proceedings of the Sixth Committee on this 
question, the representative of the Soviet Union tock the lead in re-intro- 
ducing the proposal which his delegation had submitted to the General 
Assembly at its fifth session. This proposal, in the form of a draft resolu- 
tion 7° supplementing the one submitted in 1950, commenced the discussion 


20 U.N. Doc. A/C.6/L.208. The text of the Soviet draft resolution is reproduced in 
full as follows: 

‘*The General Assembly, 

‘t Considering it necessary to formulate directives for such international organs as 
may be called upon to determine which party is guilty of aggression, 

£‘ Declares: 

‘1, That in an international conflict that State shall be declared the attacker which 
first commits one of the following acts: (a) Declaration of war against another State; 
(b) Invasion by its armed forces, even without a declaration of war, of the territory 
of another State; (e) Bombardment by its land, sea or air forces of the territory of 
another State or the carrying out of a deliberate attack on the ships or aircraft of the 
latter; (d) The landing or leading of its land, sea or air forces inside the boundaries 
of another State without the permission of the Government of the latter, cr the violation 
of the conditions of such permission, particularly as regards the length of their stay or 
the extent of the area in which they may stay; (e) Naval blockade of the coasts or ports 
of another State; (£) Support of armed bands organized in its own territory which 
invade the territory of another State, or refusal, on being requested by the invaded 
State, to take in its own territory any action within its power to deny such bands any 
aid or protection. 

**2, Attacks such as-those referred to in paragraph 1 may not be justified by any 
arguments of a political, strategic or economic nature, or by the desire to exploit 
natural riches in the territory of the State attacked or to derive any other kind of 
advantages or privileges, or by reference to the amount of capital invested in the State 
attacked or to any other particular interests in its territory, or by the affirmation that 
the State attacked lacks the distinguishing marks of statehood: 

‘In particular, the following may not be used as justifications for attack: 

‘fA, The internal position of any State; as, for example: (a) The backwardness of 
any nation politically, economically or culturally; (bì) Alleged shortcomings of its 
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of the Sixth Committee. Other delegations also submitted draft resolu- 
tions which were examined as the discussion >f the Committee proceeded. 
Many delegations took part in the debate, some commenting specifically on 
the draft resolutions and others making general observations on the issues 
apart from the draft resolutions. The following are the outstanding 
problems raised in the discussion. 


A. Whether a definition of aggression is possible and desirable 


The representative of the Soviet Union, in introducing his resolution, 
observed that it was imperative that the United Nations should formulate 
a precise definition, and should, In keeping with the Soviet definition, de- 
clare war inexcusable, and that such a definition was likewise essential so 
that anybody who thought of resorting to azgression would realize that 
no excuse would be accepted as justification far his criminal act. He cited 
as precedents, among others, the definition ož aggression adopted by the 
Security Committee of the Second World Disarmament Conference in 
1933, the series of conventions signed in London between the Soviet Union 
and eleven other states in 1933, and the Inter-American Treaty of Recipro- 
cal Assistance signed at Rio de Janeiro in 1£47. He also quoted writers 
on international law, such as Professor Louis Le Fur and Professor H. 
Lauterpacht, who expressed the view that the definition of aggression rep- 


resented a notable contribution to international law: It was his opinion 


that-t Fovisions on aggression inserted by the International Law Com- 
mission in the Draft Code of Offenses against the Peace and Security of 
Mankind were inadequate and that these provisions failed to specify what 
acts constituted aggression, a material point for the purpose of determining 
the aggressor in an international conflict. 


administration; (e) Any danger which may threatem the life or property of aliens; 
(d) Any revolutionary or counter-revolutionary movement, civil war, disorders or 
strikes; (e) The establishment or maintenance in any State of any political, economic 
or social system; 

“B. Any acts, legislation or crders of any State, as for example: (a) The violation 
of international treaties; (b) The violation of righs and interests in the sphere of 
trade, concessions or any other kind of economic activity acquired by another State or 
its citizens; (c) The rupture of diplomatic or economic relations; (d) Measures in 
connexion with an economic or financial boycott; (e) Repudiation of debts; (f) Pro- 
hibition or restriction of immigration or modification of the status of foreigners; (g) 
The violation of privileges granted to the official representatives of another State; (h) 
Refusal to allow the passage of armed forces procezding to the territory of a third 
State; (i) Measures of a religious or anti-religious nature; (j) Frontier incidents. 

‘¢3. In the event of the mobilization or concentration by another State of considerable 
armed forces near its frontier, the State which is threatened by such action shall have 
the right of recourse to diplomatic or other means of securing a peaceful settlement of 
international disputes. It may also in the meantime edopt requisite measures of a mili- 
tary nature similar to those described above, without. however, crossing the frontier,’? 

21 General Assembly, 6th Sess., Official Records, 6tk Committee, 278th meeting, pars. 
28-42, 


674 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Another warm supporter of the desirability of a definition of aggression 
was the French representative He recalled that many French statesmen 
and jurists had undertaken to demonstrate the legal value of such a defi- 
nition. He did not see that there were important theoretical difficulties, 
for although definition was always a difficult and dangerous undertaking, 
what. was wanted was not necessarily a definition that would be valid all 
the time. He thought, however, that the problem was one of the estab- 
lishment, in time of peace, of a number of criteria, and that states or an 

“international organ would be responsible for seeing whether or not aggres- 
sion had taken place. He would suggest that the question of defining ag- 
gression should be incorporated in the much wider problem of interna- 
tional criminal justice, a task which he thought should be undertaken by 
the International Law Commission.”* . 

A further reason was given in favor of the desirability of a definition of 
aggression. The representative of The Netherlands asserted that, since the 
subject of aggression had originally arisen in the General Assembly as a 
political issue concerning not individuals but the policy of states, a defi- 
nition of aggression would give countries with different legal systems and 
general background a clearer understanding of the prevailing policy of 
states which concluded treaties excluding aggression or adopted resolutions 
condemning it, and of what they meant by the term. He further observed 
that a clear concept of aggression could hamper states pursuing an aggres- 
sive policy and, in particular, make it more difficult for them to identify 
self-defense with other interests to which they atiached importance, and 
that it might also make it harder for governmenis to justify aggression 
to their peoples.?* 

The représentative.of Yugoslavia thought that, while the definition of 
aggression and its prohibition under international law would not suffice to 
‘prevent war, it would help by ceterring potential aggressors and enabling 
the peace-loving states to organize their efforts against aggression. He 
aggression and that the existence of a definition accepted by all the states 
Members of the United Nations would make it easier for the competent 
organs of the United Nations to determine the aggressor in a given case.” 

The representative of Mexico was cf the view that a definition adopted 
by the General Assembly would constitute a useful guide to the Security 
Council, and that if it became a part of international law by a convention 
or any of the other means by which international law was made, the Se- 


22 Ibid., 280th meeting, pars. 2-11. 

23 Ibid., 289th meeting, pars. 832-47. He concluded however that a definition ought 
not to be given at the present juncture because it was top difficult and complex and 
because it was politically undesirable. Ibid., :par. 47. 

24 Ibid., 289th meeting, pars. 49 and 53. 


ma 
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curity Council would be bound by it. Manz other representatives, em- 
ploying various arguments, also spoke in favor of a definition of aggression, 
though some with qualifications.”* 

However, there was no lack of representatives who opposed vigorously 
the proposal of having a definition of aggression., The representative of 
Greece (Mr. J. Spiropoulos), who had served-as special rapporteur for this 
Subject for the International Law Commission. and who had in his report 
to the Commission concluded that a legal defin-tion of aggression would be 
an artificial construction which could never -Ee_comprehensive-eneugh to 
comprise all imaginable cases of aggression, pursued the same line of argu- 
ment-~in-the Sixth Committee.” He referred zo his view that the natural 
notion of aggression contained two elements, one objective and the other 
subjective. He said: T 





The objective criterion of aggression was violence, direct, indirect 
or concealed, committed by a State befor2 any similar act was com- 
mitted by the other party. It was impossidle to enumerate all imagin- 
able cases of such acts, because they were in a constant process of 
evolution. . . . Besides the objective criterion there was a subjective 
criterion of aggression. The act as such did not always constitute 
aggression. There must also be aggressive intention. . . . The objec- 
tive and subjective criteria of aggression together constituted a single 
whole:?8 


He concluded that, although it would be possible to adopt a definition of 
ageression in theory, a definition could never be complete and perfect in 
every respect, and that a theoretical definition of aggression would not be 
of any real value because, in complicated cases, the difficulties of determin- 
ing the aggressor would be so great that the existence of a definition of 
aggression would appear a rather unimportant, in some cases a disturbing, 
factor.”® 


25 Ibid., 285th meeting, par. 20. 

26 Among these were: Bolivia, General Assembly, Sth Sess, Official Records, 6th 
Committee, 283rd meeting, pars. 40-47; 284th meeting. pars. 1-7; Burma, ibid., 284th 
meeting, pars. 28-42; Byelorussia, ibid., 28ist meeting pars. 34-47; Chile, ibid., 281st 
meeting, pars, 22-33, also 282nd meeting, pars. 50-55; China, ibid., 278th meeting, 
pars. 43-51, also 285th meeting, pars. 35-45; Colombia, ibid., 28lst meeting, pars. 
48-54, also 282nd meeting, pars. 57-60; Cuba, ibid., 285th meeting, pars. 25-30; Czecho- 
slovakia, ibid., 286th meeting, pars. 1-21; Dominican Republic, ibid., 283rd meeting, 
pars. 35-39; Ecuador, ibid., 290th meeting, pars. 20-24; Egypt, ibid., 291st meeting, 
pars. 1-20; Indonesia, ibid., 290th meeting, pars. 44-53; Iran, ibid., 290th meeting, 
pars. 35-43; Iraq, ibid., 289th meeting, pars. 1-8; Lebanon, ibid., 286th meeting, 
pars. 22-31; Peru, ibid., 289th meeting, pars. 9-21; Poland, ibid., 283rd meeting, 
pars. 1-24; Saudi Arabia, ibid., 290th meeting, pars. 10-19; Syria, ibid., 288th meeting, 
pars. 37-43; Ukraine, ibid., 290th meeting, pars. 1-9. 

27 Ibid., 279th meeting, pars. 1-9, in particular pars. 8 and 14; also 291st meeting, 
pars. 21-28 and 292nd meeting, pars. 1-16, 

28 Ibid., 279th meeting, pars. 3—11. 29 Ibid., £79th meeting, par. 14. 
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The representative of the United Kingdom was equally vigorous in his 
opposition to having a definition of aggression.2° He observed that the 
concept of aggression was inherently incapable of precise definition and that 
it was not a purely legal matter capable of a legal definition, but was also 
to a large extent a military and political matter. He objected particularly 
to the enumerative method of defining aggression, as exemplified in the 

roposal of the Soviet Union, because si such a method attempted to label 
ertain acts in advance as being inherently aggressive, irrespective of 
ireumstances. 


Apart from being misleading, such a method would also have the seri- 
ous disadvantage of tying the hands of any United Nations organ 
which might be called upon to ascertain and determine the existence 
of aggression.®? 


The representative of the United States of America was also emphatic 
in his opposition to having a definition of aggression. He stated that the 
United States had always felt that aggression could not be satisfactorily 
defined and that a definition of aggression could not include all the situa- 
tions an aggressor might devise and all the complicated factors involved 
in aggression.®? He was convinced that the vague and flexible term ‘‘ag- 
gression’’ would be a better means of preventing aggression and, in case 
of conflict, of determining the aggressor, than enumeration of acts of ag- 
gression.** 

The representative of Brazil gomed out that the practical impossibility 
.of defining aggression was due to the difficulty of foreseeing and cata- 

ae all the circumstances which might accompany it in the complex 
field of international relations and of deterniining beforehand all the forms 
it might take." 

Statements against the definition of aggression were made, among others, 


30 Ibid., 281st meeting, pars. 6-33, also 292nd meeting, pars. 27—53. He added that 
‘no one had claimed that it was impossible to define aggression; what could be said 
was that it was impossible to reach a satisfactory definition which would not give rise 
to unforeseen results or place difficulties in the way of the defence of the victim of 
ageression.’’ Ibid., par. 49. 81 Ibid., 281st meeting, par. 12. 

82 Ibid., 282nd meeting, pars. 4-28, in particular, par. 9. 

33 Ibid., 284th meeting, par. 43. The U. S. representative referred to the observations 
of a number of delegations who had said that the U. 8. had in 1945, at the International 
Conference on Military Trials held in London, argued for the view which was now that of 
the Soviet Union. He said that that was true, but the state of international relations 
had now become such as to convince the U. S. that a definition of aggression had be- 
come not only undesirable but even dangerous (ibid., 286th meeting, par. 36). The Soviet 
representative stated that General Nikifechenko, at the London Conference of 1945, ex- 
plained that in the opinion of the U.&.S.R. a definition of aggression should not be in- 
cluded in the statute of a tribunal whose sole duty was to punish war criminals in 
pursuance of existing definitions (ibid., 288th meeting, par. 32). 

34 Ibid., 284th meeting, pars. 8-26, in particular, par. 19. 
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by the representatives of Canada,” India, Australia, and Sweden." 
The representative of Belgium suggested that, while it might never be pos- 
sible to obtain a satisfactory definition of aggression covering all cases and 


determining precisely when aggression began and self-defense ended, it 
was essential to keep fo a flexible formula a allowing all the facts andi inten- 


tions of the parties, to.be taken into account, and that the formula of the 
Security” Council did not require any definition of aggression.» The rep- 
resentative vf-Isracl pointed out that the experience of the previous twenty 
years was far from encouraging the view that the existence of a definition 
of aggression would deter states from resorting to aggression.“ The rep- 
resentative of Argentina thought it was undesirable to handicap penal 
justice by adopting an inadequate definition,“ while the representative of 
Uruguay considered a definition not essential, since it rested with the Se- 
curity Council to put an end to the use of force.** 


A B. Whether a definition should be enumerative (analytic) or general (ab- 





stract or synthetic) or a combination of the two 


Three types of definition of aggression were discussed at length in the 
Sixth Committee. There was first the enumerative type which lists ex- 
haustively the acts, any one of which might constitute aggression. Sec- 
ondly, there was the general, abstract or synthetic type, framed in general 
terms without mentioning the individual acts. Thirdly, there was the 
combined type, framed in general terms but accompanied by a listing of 
acts as a mere illustration and by a caveat that the listing was not to be 
taken as exhaustive. 

The draft definition presented by Mr. Alfaro to, and amended by, 
the International Law Commission (but finally rejected) was said to 
be of the general type. It was pointed out by the representative of the 
United Kingdom that the International Law Commission had agreed that 
the enumerative method must be ruled out as defective and impracticable.* 

The enumerative method was criticized by many representatives in the 
Sixth Committee. The representative of Greece emphasized that it was 
impossible to enumerate all imaginable cases of aggressive acts because 
they were in a constant process of evolution.*t The representative of the 
United Kingdom said that an enumerative definition could do little more 
than list a number of acts which were fairly obvious cases of aggression 
if committed without adequate justification, and the whole problem was to 
determine when certain acts were justified and therefore not aggressive, 


35 Ibid., 282nd meeting, pars. 40-45. 36 Ibid., pars. 46-49. 

37 Ibid., 285th meeting, pars. 46-48. 38 Ibid., 282nd meeting, pars. 1-3. 
39 Ibid., 287th meeting, pars. 1-48, in particular, par. 30. 

40 Ibid., 282nd meeting, pars. 24-89. 

41 Ibid., 285th meeting, par. 5. 42 Ibid., 288th meeting, p. 15. 

48 Ibid., 281st meeting, par. 15. 44 Tbid., 279th meeting, par. 8. 
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and when they were not justified and therefore aggressive. He thought 
that could be done in each particular case in the light of the facts and the 
prevailing situation and not by a priori rules laid down in advance. The 
representative of Belgium observed that the enumerative method had been 
rejected by the International Law Commission as the least perfect and 
most dangerous, because any type of aggression omitted from the enumera- 
tion would tend to be regarded as unimportant, and worse still, would 
hamper the Security Council in its task of determining the aggressor. 
He thought also that an automatically applicable and rigid definition of 
that type would make it difficult or impossible for the Security Council to 
negotiate for the purpose of preventing a limited dispute from developing 
into world war.* 

The general or synthetic type of definition was equally criticized. The 
representative of Greece pointed out that the idea underlying the drafts 
most discussed by the International Law Commission had been that aggres- 
sion consisted of any use of armed force by one state against another for 
purposes other than self-defense or the execution of a decision by a com- 
petent organ of the United Nations. Im his view this added nothing to 
the existing provisions and did not meet the wishes of the Soviet Delega- 
tion, which had stated that it was necessary to define the concept of ag- 
gression as accurately as possible. The representative of the United 
Kingdom criticized the method of defining aggression by a general formula 

` covering all cases, on the grounds that such a formula necessarily employed 
terms which themselves required definition, and though they looked well 
on paper, they did little to advance matters.*® 

Several representatives advocated a formula combining the features of 
the enumerative as well as the general type of definition. The delegate of 
Lebanon felt that it would be possible to combine the advantages of the 
enumerative and the general systems. He thought that it would be possible | 
to adopt an analytical definition, making it clear that it was not exhaustive 
and that, so far as the competent organs were concerned, it was not manda- 
tory but merely a guide. In order that the formula should not operate 
blindly and automatically so as to infer from objective data that an act 
was aggression, and in order not to create a presumption that the cases 
enumerated constituted aggression, two subjective factors should be taken 
into consideration: the intention of the state and the subjective opinion of 
the organ.*® In a similar way, the representative of Cuba argued that a 
definition by using a combination of the enumerative and the general 
methods, far from being harmful or dangerous, would be extremely useful, 
as it would provide clear guidance to the organs responsible for determin- 
ing the existence of aggression and it would also deter potential aggressors.” 


45 Ibid., 281st meeting, par. 14. 46 Ibid., 287th meeting, par. 33. 
47 Ibid., 279th meeting, par. 12. 48 Ibid., 281st meeting, par. 16. 
49 Ibid., 286th meeting, par. 28. 50 Ibid., 285th meeting, par. 30. - 
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C. Whether the definition of aggression should be emb odied in the proposed 
Code of Offenses against the Peace and Security of Mankind 


As will be recalled, the International Law Commission embodied certain 
provisions relating to aggression in the Draft Code of Offenses against 
the Peace and Security of Mankind. It was not, however, clear that the 
International Law Commission had intended these provisions to be a defi- 
nition of aggression. The representative of France in the Sixth Com- 
mittee attached importance to inserting in the Draft Code of Offenses a 
definition of aggression. He argued that if there were no definition of 
aggression, the legislative power would necessarily have to be vested in the 
judge or executive authority, and that the same difficulties would then be 
encountered as had arisen at the time of the judgment of Nürnberg, when 
improvisation had been rendered necessary by the inadequacy of interna- 
tional criminal law." 

The representative of Ecuador also favored a definition of aggression in 
the Draft Code of Offenses, but he pointed out that the draft code dealt 
with personal liability for offenses under international law, which included 
aggression, and that it therefore regarded aggression from the point of 
view of international criminal jurisdiction in cases where aggression had in- 
disputably been committed. He went on to say that the Sixth Committee, 
on the other hand, had to find out in what circumstances aggression could 
be said to have taken place and therefore to consider how a definition of 
aggression would affect the collective system set up by the Charter.*? 

Many other representatives thought that a definition of aggression should 
find an appropriate place in the Draft Code of Offenses against the Peace 
and Security of Mankind," f 


OTHER QUESTIONS 


In addition to the questions surveyed above, there was also considerable 
discussion concerning the question of the importance for a definition of 
aggression to include ‘‘indirect aggression’’ and the question of the rela- 
tion of self-defense, individual or collective, to- a definition of aggression.®* 
Furthermore, there were recurring references to the question whether the 
present state of international relations was propitious for the adoption of 
a definition of aggression. 


51 Ibid., 280th meeting, par. 5. 52 Ibid., 290th meeting, par. 22, 

53 For example, Burma, ibid., 284th meeting, par 42; Iran, ibid., 290th meeting, par. 
42; Iraq, ibid., 289th meeting, par. 7; Norway, ibid., 295th meeting, par. 14; Syria, 
ibid., 288th meeting, par. 43. 

54 These questions are studied in a comprehensive report which the Secretary General 
of the United Nations will submit to the General Assembly at*its seventh session in ac- 
cordance with the resolution on this subject finally adopted by the General Assembly 
(Resolution 599 (VI)). General Assembly, 6th Sess., Official Records, Supp. No. 20 
(A/2119), p. 84. 
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THE DRAFT RESOLUTIONS BEFORE THE SIXTH COMMITTEE AND FINAL ACTION 
BY THE GENERAL ASSEMBLY 


Apart from the draft resolution of the Soviet Delegation, the Sixth Com- 
mittee had before it several other draft resolutions. A resolution proposed 
by the Greek representative 55 stated, in its preamble, that the formulation 
of a definition of aggression, although theoretically possible, might en- 
courage a possible aggressor to evade such a definition and that, if the 
General Assembly or the Security Council were called upon in the future 
to determine an aggressor, the existence of such a definition might easily 
create doubt and confusion and delay the taking of a decision by those 
organs, to the advantage of any such aggressor. The preamble in the same 
draft resolution also contained the opinion that a definition of aggression 
drafted by the General Assembly would not be binding on the Security 
Council and therefore could not restrict the Council’s freedom to decide, 
at its discretion, what constitutes aggression. This draft resolution would 
have the General Assembly decide that no action should be taken on the 
Soviet draft resolution concerning the definition of aggression and that it 
should be left to the competent organs of the United Nations to determine, 
at their discretion, what constitutes aggression. 

One draft resolution, proposed by Colombia,®* was intended to amend 
the Soviet draft resolution, and another, proposed by Bolivia,“ contained 
a description in general terms of a number of acts of aggression. The 
latter draft resolution was therefore regarded as an alternative text to the 
Soviet draft resolution. 

Another draft resolution, presented jointly by France, Iran and Vene- 
zuela," proposed that the question of defining aggression should be ex- 
amined at the same time as the Draft Code of Offenses against the Peace 
and Security of Mankind. This draft resolution was later amended 
by India, Colombia * and Syria. This text, together with the Colom- 
bian and the Syrian amendments, was adopted by the Sixth Committee 8 
and finally by the General Assembly in plenary meeting. 

Two paragraphs (originally paragraphs I and III in the Syrian amend 
ment to the preamble of the joint draft resolution) of the draft resolution 
adopted by the Sixth Committee aroused some discussion in the General 
Assembly. These read as follows: 


55 U.N. Doe. A/C.6/L.206. 


86 Ibid., A/0.6/L.210, -s7 Ibid, A/C.6/L.211, 
58 Ibid., A/C.6/L.209. 59 Ibid, A/C.6/L.212. 
60 Ibid., A/C.6/L.214/Rev. 1. 61 Ibid., A/C.6/L.215. 


62 At its 294th meeting the joint draft resolution was adopted by 28 votes to 12, with 
7 abstentions. The Chairman declared that as the joint draft resolution had been 
adopted, it was unnecessary to vote on the other draft resolutions before the Committee. 
General Assembly, 6th Sess., Official Records, 6th Committee, 294th meeting, pars. 73-74. 
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Considering that although the existence of the erime of aggression 
may be inferred from the circumstances peculiar to each particular 
case, it is nevertheless possible and desirable, with a view to ensuring 
international peace and security and to developing international 
eriminal law, to define PETRON by reference to the elements which 
constitute it; 

Considering further that it would be of definite advantage if direc- 
tives were formulated for the future guidance of such international 
bodies as may be called upon to determine the aggressor ; 


The representative of the United States stated at the plenary meeting 
of the General Assembly that these two paragraphs were objectionable 
because they prejudged the question of a definition of aggression, which 
question was to be considered next year by the General Assembly, as rec- 
ommended in the draft resolution. He pointed out also that these two para- 
graphs were adopted in the Sixth Committee by a narrow majority.’ 
The objection of the representative of the United States followed a similar 
objection first raised by the representative of The Netherlands.** 

When the draft resolution was voted upon, these two paragraphs were 
retained. The draft resolution, as approved by the Sixth Committee, was 
adopted by 80 votes to 12, with 8 abstentions. The operative part of the 
resolution (resolution 599 (VI)) © reads as follows: 


1. Decides to include in the agenda of its seventh session the ques- 
tion of defining aggression ; 
2. Instructs the Secretary-General to submit to the General As- 
sembly at its seventh session a report in which the question of defining 
aggression shall be thoroughly discussed in the light of the views ex- 
pressed in the Sixth Committee at the sixth session of the General 
Assembly and which shall duly take into account the draft resolutions 
and amendments submitted concerning this question; 
8. Requests States Members, when transmitting their observations 
on the draft Code [of Offences against the Peace and Security of Man- 
- kind] to the Secretary-General, to give in particular their views on 
the problem of defining aggression. 


63 General Assembly, 6th Sess., Official Records, 368th Plenary Meeting, pars. 76~81. 
In the Sixth Committee, par. I of the Syrian amendment was adopted by 25 votes to 24, 
with 1 abstention, and par. III, by 25 votes to 23, with 3 abstentions. Jbid., 6th 
Committee, 294th meeting, par. 71. 

64 Ibid., 368th Plenary Meeting, pars. 68-75. 

65 General Assembly, 6th Sess., Official Records, Supp. No. 20 (A/2119), p. 84. 
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- FINIS TO FUJI ; 
Von April 17, 1952, (the Supreme Court of California, in Se Fuji v. 
State of California, held invalid, as inconsistent with the equal protection 
‚clause of the Fourteenth Amendment, the State statute denying to aliens 
ineligible to citizenship the right to own real proverty.} This is the same 
Fujii case which, decided by :the District Court of Appeal on April 24, 
1950, held that the Alien Land: Law had been invalidated by Articles 55 
and 56 of the United Nations Charter.) 

Under the California Constitution (Art. VI, Sec. 4c), the Supreme Court 
has power to order any cause before a District Court of Appeal to be trans- 
ferred for hearing in the Supreme Court. This order may be made before, 
or within certain days after, judgment. 

A hearing in the Supreme Court after decision by a District Court of 
Appeal will be ordered (1) where it appears necessary to secure... 
the settlement of important questions of law ... (Rule 29 of Rules 
of Appeal).® 
The Supreme Court does not review the decision of the District Court of 
Appeal; it reviews directly the decision of the trial court. 


When such an order of transfer is made, the opinion and decision of 
the District Court of Appeal is no more effective as a judgment than 
if it had not been rendered. It serves no further purpose than that 
it may be regarded as a brief on the questions therein discussed, and, 
if found satisfactory when taken over by this [Supreme] court on 
petition for hearing it may be, and many panes is, adopted as the 
opinion of the Supreme Court.* 


This explains why the much controverted decision of the District Court 
of Appeal in the Fuji case is not to be found in the permanent California 
Appellate Reports; it is regarded as though it had never been rendered. 
If only the effect in fact had vanished with the effect in law, the spilling 
of much ink would have been averted and—what is important—the move- 
ment for the protection of human rights would have been spared. what has 

—proved rather an embarrassment than an aid. 
gi Caution and valour,’ Sir Frederick Pollock once remarked, ‘‘are both 
éeded for the fruitful constructive interpretation of legal principles. . . 


113 A.C, 817, 242 Pac.(2d) 617; this JOURNAL, Vol. 46 (1952), p559. The judgment 
is discussed at some length in Department of State Bulletin, Vol. 26, No. 672 (May 12, 
` 1952), pp. 744-745. 
297 A.C.A. 154, 217 Pae.(2d) 481; this JOURNAL, Vol. 44 (1950), p 590; rehearing 
denied on May 22, 1950, 97 A.C.A. 718, 218 Pac.(2d) 595. 
336 Cal.(2d) 1, 25. 
4 Estate of Kent, 6 Cal.(2d4) 154, 156, 57 Pac. (24) 901, 902 (1936). 
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.[T]he;problem of judicial interpretation is to hold a just middle way be- 
tween excess of valour and excess of caution.’’® This editorial note will 
argue that in the Fujii opinion the judges of the District Court of Appeal 
displayed an excess of the former and a Cisregard of the latter, and that, 
by rushing to a needlessly exposed position, they provoked a reaction that 


should have been avoided. Let us consider the Fujii case from the point 


yf view of judicial technique. 
peti Fujii, a Japanese national ineligible to United States citizenshi ur- 
PAN hased land in Tad Angeles County Tersapon, ta authorized by statuto® 
he brought an action against the State to determine the validity of his 
title, contending that the Alien Land Law’ violated both the State and 
Federal Constitutions. From an adverse judgment in the Superior Court 
he appealed to the District Court of Appeal. In his brief on appeal the 


contentious were, first, that the Land Law denied equal protection of the 


E 


\ 


E ı laws (Fourteenth Amendment) in that it-arhitrarily discriminated against 


him solely because of race./This was by far the major portion of the 
argument in emphasis and 1n space.)|Phea certain other contentions -were 
advanced : that the law was invalid special legislation (Art. I, Secs11 and 
21, and Art. IV, Sec. 25, of the State Constitution) ; * that it “‘exceeds the 
boundaries of State legislative power_and invades the field of Federal im- 
migration legislation’’;® and that it ‘‘unlawfully delegates State legis- 
lative powers to Congress” by attempting to make the law of California 


turn upo Congressional action.?° Beg 
Airal, on pages 100 and 101 of a 102-page brief, came this point: , 
es Whe Alien Land Law is inconsistent with the declared principles and ; 
spirit of the United Nations Charter and is contrary to public policy. ) t 





Continuing, the brief stated: 


There is increasing evidence in the opinions of our courts that the 
exalted principles and high resolutions of our nation as expressed in 
the; United Nations Charter, and upon other occasions at the inter- 
national level, have a real importance and a real meaning for the in- 
dividual, and for the state’ and local zovernments, and that the guid- 
ing principles are to be given recognition at the state and local level 

gf emually with our State and Federal Constitutions. 


‘Three concurring opinions are cited. First, that of Justice Carter of the 
Supreme Court of California in the Ferez case, where legislation 12 
forbidding marriage between a white and a person of color was held L- 


5 (‘Judicial Caution and Valour,’’ 45 Law Quarterly Review (1929) 293, 295, 296. 
` € Sec. 738.5 of the Code of Civil Procedure. Action against State concerning escheat. > ` 
71 Deering’s Gen. Laws (1944), Act 261. : i 
8 Appellant’s Opening Brief, p. 85. . 
9 Ibid., p. 88. 10 Ibid., p. 91. 
11 Perez v. State, 32 Cal.(2d) 711, 198 Pac.(21) 17 (1948). 
12 Civil Code, §§ 60, 69. 
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to violate the Fourteenth Amendment. (The prohibition was contained : 

in the Civil Code of 1872, Sees. 60, 69, and dated back to a statute of — 
1850.**) Carter, J., concurring, had quoted certain words from the Pre- 

amble and Article 1 of the Charter. But he said, ‘‘It is my position that 

the statutes now before us never were constitutional’’; so very certainly 

it was not the Charter of 1945 that, in his opinion, struck them down. The 

brief then adds, ‘‘ef. Articles 55e and 56’’ of the Charter. 


Next the brief quotes a short concluding passage from Justice Black’s-. 
concurring opinion in Onan s Califoraias® That case invalidated a 
statutory presumption that where an ineligible alien paid the consideration, 

a conveyance “to a third person had been made with intent to evade the 
Land Law. [Justices Black and Douglas, going beyond the opinion of the 
Court, would have struck down the entire Land Law as contrary to the 
equal protectioir tlause use} Moreover, ‘‘California should not be permitted 
to erect obstacles designed to prevent the immigration of people whom 
Congress has authorized to come into and remain in the country.” And 
then: 

— \ there are additional reasons now why that law stands as an obstacle 

i to the free accomplishment of our policy in the international field. | 

One of the reasons is that we recently pledged ourselves to cooperate 

with the United Nations to ‘“promote . . . universal respect for, and 

observance of, human rights and fundamenial freedoms for all with- | 

out discrimination as to race, sex, language, or religion.” [Unite 

Nations Charter, Articles 55e and 56. ] How can this nation be faith- 

ful to this international pledge if state laws which bar land ownership '' 

and eit by aliens on account of race are permitted to be ' 


— 


enforced ? 


The Fujii brief! took a few words also from the concurring opinion of 
i Ge J. (Rutledge, J., joining therein), in the same case: 


he Alien Land Law stands as a barrier to the fulfillment of that 
national pledge [the Charter provisions, supra]. -Its inconsistency 
with the Charter, which has been duly ratified and adopted by the 
demada tes, is, but one more reason why the statute must be con- 
emned.? 





In two pages of the respondent’s brief the State brushed the matter aside 


Ee reer terse ee ease 
as ittle importance: The Land Law, it said, was not based on race as 


Spey andthe Tent to own and was not a fur damental f freedom or human 


Mat 


right. Evidently, each side regarded the Charter provisions ir invoked 


be “i e Preamble and from Article 1— 1—as being s being only ¢ a a slight make- make- 


ee the aid of discussion by counseal,?* without ordering a further 


18 Statutes of California, 1856; Ch. “140, passed Apr. 22, 1850, 

14 832 U. S. 633, 647 at 649-650 (1948); this JOURNAL, Vol. 42 (1948), p. 475. 

15 322 U. 8. 633, 650 at 673 (1948); this JOUENAL, Vol. 42 (1948), p. 475, at p. 477. 
16 Petition for Rehearing, p. 2. 
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opinion of the court below, although inoperative in law, would have stood 
in doctrinal discussion as the uncontradicted view of an appellate court of 
California. Considering the Supreme Court’s responsibility for the State’s 
inferior . courts, it was well that it did what it could to set the matter 
straight. i 
The Attorney General of California announced that no review would b 
sought in the Supreme Court of the United States.” ‘‘My office is in ae 
accord with the legal conclusions’? reached by the Supreme Court of Cali--——— 
fornia, and also with ‘‘the social justice of that decision.’’ Recent cases 
in the federal Supreme Court, he observed, ‘‘strongly imply’’ that it 
would hold the Land Law invalid. j 
It is not the function of this note to inject one more word into the 
debate over the meaning of Charter provisions as to ‘‘human rights.” 3 
What we seek is that the fundamentals of freedom be respected and ob- 
served everywhere. This is not a goal to be reached at a single bound; it 
„must, rather, be a quest that unfolds as the thoughts of men are widened. 
i Insofar as any state, by force of its own damestic law, effectively secures 
he fundamentals, certainly it will be achieving the purposes set forth in 
Article 55e. One might suppose that the United States, with its mature 
system of constitutional safeguards, interpreted by an independent and 
enlightened judiciary, would notably be such a country. y Our national 
‘undertakings in the Charter establish, we may all agree,’a publie policy 
and thus impart a fresh impulse to the historie process whereby the guaran- - 
tees of ‘‘liberty’’ and ‘‘equal protection’’ receive an ever broadening con- 
struction. It would seem, indeed, a reproach to our constitutional system 
to confess that the values it establishes fall below any requirement of the 
Charter. One should think very seriously before admitting such a de- 
ficiency. And surely it is more certain, more orderly, more economical 
and efficient, to apply familiar canons of domestic law before resort is had 
to the remote and novel authority of the Charter. Supposing, for the 
moment, that the District Court of Appeal was, in the abstract, on de- 
fensible ground as to the applicability of the Charter provisions.in the 
Fujii case—even so, such a decision must inevitably arouse a spirit of 
particularism ** and generate alarms when the long calm view is greatly 


34 The Los Angeles Daily Journal, May 12, 1952, p. 1. mn 
35 I bow to the acute and discriminating comment 2y Professor Preuss in this JouRNAL, 
Vol. 46 (1952), pp. 289-296. 
36 Recall Chief’ Justice Marshall’s note to Justice Story, after the monumental de- 
cision in McCulloch v. Maryland, 4 Wheat. 316 (1819): ‘‘Our opinion in the Bank Case 
has aroused the sleeping spirit of Virginia, if indeed it ever sleeps. It will, I under- 
stand, be attacked in the papers with some asperity, and as those who favor it never 
write for the publick it will remain undefended & af course be considered as damnably 
heretical.’’ 4 Beveridge, Life of John Marshall, 312. That great case is here compared 
with a small one to make this point: that when a court asserts the authority of a new 
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needed. Our own problems in enforcing constitutional rights within a 
federal system ë? should admonish us how tremendous will be the task of 
devising processes to enforce a universal standard cf freedom. The work 
should be approached, not with a zeal to score debating points, but in the 
spirit of sober and responsible counselors and statesmen. 

CHARLES F'AIRMAN 


SUPRA-NATIONAL ORGANS 


It seems likely that the establishment of supra-national organs by inter- 
national treaty as a new experiment in international organization will first 
be made on a regional level in non-Communist Europe. Since 1945 the 


idea of a European Union has made great ideological and a certain prac- .` 


tical progress, through private movements as well as by way of intergovern- 
mental organizations.. There is, in the economic field, the Benelux 2 
Customs Union, the Organization for European Economic Co-operation 
(OEEC) ê and, established by the latter, the European Payments Union 
(EPU).* There is, in the military field, the Western European Union,’ 
based on the Brussels Treaty of 1948. There is, finally, the Council of 
Europe at Strasbourg.® 

These attempts are not aimed at the realization of the old ‘‘Pan Europe’’ 
idea; in consequence of the East-West split of the world, of Europe and of 


and larger organization, already the object of jealous concern, it should take care, as 
did Marshall and his brethren, to be right. 

37 Serews v. U. 8., 325 U. S. 91 (1945); Collins v, Hardyman, 341 U. S. 651 (1951). 

1See this writer’s editorial comment in this JOURNAL, Vol. 42 (1948), pp. 868-871. 
For a general survey see Schlochauer in Archiv des Vélkerrechts, Vol. 3, No. 2 (1951), 
pp. 147-190; Karl Loewenstein in Columbia Law Review, Vol. 52, No, 1 (January, 1952), 
pp. 55-99, and No. 2 (February, 1952), pp. 209-240; and the books: Olivier Philip, Le 
Problème de Union Européenne (Paris, 1950); Edouard Bonnefour L'idée Européenne 
et sa réalisation (Paris, 1950). 2 Belgium, Netherlands, Luxembourg. 

3 Established in 1948. Seat in Paris. Participating states: Austria, Belgium, Den- 
mark, France, Greece, Ireland, Iceland, Italy, Luxembourg, Netherlands, Norway, Portu- 
gal, Sweden, Switzerland, Turkey, United Kingdom, plus Western Germany and Trieste. 

4 Agreement concerning the foundation of the EPU, signed in Paris on Sept. 19, 
1950. Same members as listed in note 3. Cf. Pierre Huet, ‘‘Aspects juridiques de 
VUnion Européenne de Paiements,” Journal de Droit International (Clunet), Vol. 78, 
No. 3 (July-September, 1951), pp. 770-866; see also tae article by Louis O. Boochever 
in Department of State Bulletin, Vol. 26, No. 672 (May 12, 1952), pp. 732-736, 

5Great Britain, France, and the Benelux countries. 

8 Established in Spring, 1949; members the same as in the OEEC, minus Austria, 
Portugal, Switzerland and Trieste; but with Western Germany as a full member, and the 
Saar Territory as an associate member. See George L. Powell in The International 
Law Quarterly, Vol. 3, No. 2 (April, 1950), pp. 164-196; Fred. L, Schuman in Amer- 
ican Political Science Review, Vol. 45, No. 3 (September, 1951), pp. 724-740; R. 
Oyarzum in Politica Internacional, No. 5 (Mareh, 1951), pp. 79-95; W. Cornides in 
Europa Archiv, Vol. 6, No. 2; and article in Department of State Buletin, Vol. 26, 
No. 667 (April 7, 1952), pp. 523-529, 
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Germany, in beaten they try only to unite ‘‘free Europe.” But even ` 
with this restriction to a part of Europe, ‘‘one cannot but be impressed 
by the organizational confusion.” Different groups of European states 
participate in the different organizations. ` There is no clarity as to the 
relationship between them. There is, further, on a quasi-universal scale, 
the United Nations Economie Commission for Europe? In all these or- 
ganizations can be seen the powerful influence of the United States, the 
‘dominating Power of the ‘‘Free World.’’ The OEEC stems from the 
Marshall Plan; the United States spends billions for the economic rehabili- 
tation and the rearmament of free Europe, promotes the unification of free 
Europe,® and endorses the Council of Europe. 4 

There is, furthermore, a ‘‘North Atlantic Community” in the making, 
of which even a united free Europe, perhaps, will only be a part. A com- 
plicated North Atlantic Treaty Organization (NATO) exists with its 
seat in Paris, perhaps symbolically in the same Palais du Chaillot, which 
served for the General Assembly of the United Nations. An American 
general, through NATO, will be the commander-in-chief of a ‘‘Huropean 
Army,” if and when created. The military functions of the Brussels 
Union have already been absorbed by NATO. There was a danger that, 
after the end of the Marshall Plan, the Council of the OEEC would sur- 
vive, at the best, only with a very reduced staff and budget. 

Finally, the existing regional European organizations have been recog- 
nized as inadequate for the task to be performed. Hence new ideas for 
new European organizations arose. But these same new ideas brought 
about a further split within free Europe, as Great Britain, followed by the 
Scandinavian states, disassociated itself from these new ideas. These new 

ideas center around the Schuman Plan; according to its model, other Euro- 
` pean organizations ™ are planned and the machinery of the Schuman Plan 
will also be used for them. 


7 Senate Report, 82nd Cong., 2nd Sess., Dow. No. 90 (Washington, 1952, pp. 44), 
at p. 13, note 10. 

8 Started work in Geneva, Switzerland, in 1947. 

9 The Economie Co-operation Act of 1949 stated it to be the policy of the people of 
the United States ‘‘to encourage the unification of Europe.’? These words were 
strengthened in 1950 to read: ‘fto encourage the further unification of Europe.’’? And 
in the Mutual Security Act of 1951 the phrase reads: ‘‘to further encourage the eco- 
nomie unification and the political federation of Europe.’? 

10 Apart from the United States and Canada, the following European states are 
members of NATO: Belgium, Denmark, Franee, Greece, Iceland, Italy, Luxembourg, 
Netherlands, Norway, Portugal, Turkey, United Kingdom. 

11 There is a plan for a European Agricultural Union for a united European market 
in wheat, dairy products, sugar, and wine. The plan was elaborated by French 
Minister for Agriculture Pflimlin in 1950 and was handled by a special committee of 
the Consultative Assembly of the Council of Europe. An international conference con- 
cerning the organization of this Union will take place at Paris. See Susan Strange, 
“A European Agricultural Authority,’? World Affairs, October, 1951. There is the 
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The so-called Schuman Plan,” in reality the brain-child of [an Monnet, 
was announced to the world in the declaration by the French Foreign 
Minister of May 9, 1950.° The French Government sent invitations to a 
conference, but the British Government kept aloof.. On June 20, 1950, 
the Paris Conference, at which France, West Germany, Italy, and the 
Benelux countries were represented, started under the presidency of Jean 
Monnet. On March 13, 1951, the treaty was ready, but with some articles 
left open.* From April 12 to 18, 1951, there took place at Paris the Con- 
ference of the Foreign Ministers and the completed treaty emerged. 
The treaty consists of four parts: On the European Coal and Steel Com- 
munity, on the Institutions of the Community, on the economic and social 
dispositions, containing the substantive law of the Community, and general 
dispositions, plus three annexes; there are, further, three Protocols: on 
the privileges and immunities cf the Community, on the Statute of the 
Court, and on the relations with the Council of Europe; there is finally 
attached an exchange of letters between France and Western Germany 
concerning the Saar Territory. 

At the time of writing, the treaty has been ratified by all the treaty 
states. The members of the High Authority have been appointed; the 
High Authority, under the presidency of Jean Monnet, has started its 


Bonnefour Plan for the creation of a European Transport Union; and; finally, the 
Pleven Plan for the creation of a European Defense Community and a European Army 
ag an integral part of NATO is now embodied in treaties signed but not yet ratified. 

12 Bee Julio H. G. Oliveira, “‘El Plan Schuman,’’ Revista del Instituto de Derecho 
Internacional (Buenos Aires), Vol. 3, No. 13 (July-December, 1950), pp. 63-80; special 
number of the Europa Archiv, Vol. 6, No. 10/11, pp. 3615-4113; C. Barcia Trelles, Hl 
Pacto del Atlántico (Madrid, 1950), pp. 511-869; F. W. Meyer and A. Zotimann, Der 
Schuman Plan und seine Problematik (Munich); Enrico Serra, ‘‘Un problema europeo: 
la destinazione della Ruhr,’’? La Comunita Internazionale, Vol. 6 (1951), pp. 39-53, 278~ 
289, 437-451; G. Gozard, ‘‘Le Pool Charbon-Acier,’’ Revue Politique et Parlementaire, 
J uly, 1951; John A, MeKesson, ‘‘The Schuman Plan,’’ Political Science Quarterly, Vol. 
68, No. 1 (March, 1952), pp. 18-35. There is much interest in the Schuman Plan. Cf. 
Hans J. Morgenthau’s address, Proceedings, American Society of International Law, 
1952, pp. 130-134. At the 1952 session of the Hague Academy of International Law 
F. Dehousse gave a course on ‘‘Juridical Problems Arising from the Supra-National 
Organization in Europe,’’ and Max Sørensen lectured on the European Coal and Steel 
Community. 

13 La Documentation Française, June 13, 1950, No. 1339, pp. 651-653. 

14 Ibid., No. 1460: Projet de Traité instituant la Communauté Européenne du Charbon 
et de t’Acier (pp. 38); English translation in Department of State Publication 4173 
(European and British Commonwealth Ser. 22, April, 1951, pp. 126); analysis of the 
Schuman Plan in Department of State Bulletin, Vol. 24, No. 613 (April 2, 1951), pp. 
523-528. 

15 The treaty is only in one copy and only authentic in French: Traité instituant la 
Communauté Européenne du Charbon et de 1’ Acier, Paris, 1951. English text in Senate 
Execs. Q and R, 82d Cong., 2d Sess., p. 255; reprinted in Supplement to this JOURNAL, 
below, p. 107; official German translation in Archiv des Vélkerrechts, Vol. 3, No. 2 
(1951), pp. 191-236, 
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work at Lugembourg. The judges of the Court have been appointed. On 
September %2, 1952, the Assembly, under the presidency of Paul-Henri 
Spaak, began its deliberations at Strasbourg. The treaty has been bound 
up with the Treaty for the Creation of a European Defense Community 

_and with the so-called ‘‘Contraetual Agreement’’ between the three West- 
ern Powers and Western-Germany. 

The treaty has been compared with the Briand Pan-Europe Memo- 
randum of 1980; but, although more limited, it is more concrete; it tends 
toward what the French Foreign Minister called ‘‘wne solidarité de fait.” 
It has also been compared with the Locarno Treaty of 1925, an earlier at- 
tempt at ending Franco-German hostility. But France has now recog- 
nized, as was clearly indicated in the speech of the French Foreign Minister 
at the San Francisco Peace Conference of 1851, that anti-German alliances 
and peace treaty efforts to keep Germany demilitarized only lead to the 
next war. She has, therefore, changed her methods. She tries now direct 
and intimate co-operation with Germany in the framework of a united 
free Europe. For while the treaty is naturally based on economic consid- 
erations, on a merger of these two key industries, on a single market, 
common objectives and common institutions, political considerations were 
paramount from the beginning. For the French Foreign Minister the 
treaty was, first of all, a means to end the centuries-old feud between 
France and Germany, to make, to quote his own words, a new Franco- 
German war, so to speak, economically impcssible; it was at the same time 
to be the first step toward a Federation of Free Europe. For Dr. Ade- 
nauer, a sincere adherent of European Feceration, it was a means to in- 
tegrate the Federal Republic into the Western world, to get rid of Allied 
controls, to reach for his country. at least near-sovereignty. Dr. Adenauer 
and Mr. Robert Schuman, coming from Alsace-Lorraine, speaking German 
just as well as the German Chancellor, were the right men to carry through 
the Plan, and that it has been ratified notwithstanding many enemies: in 
France as well as Germany is primarily their merit. Certainly the suc- 
cess of this experiment for fifty years is not yet assured, either economi- 
cally or politically; the problem of the Saar Territory continues to stand 
between France and Germany. 

The basic new thing in the Schuman Plean is its supra-national charac- 
ter. In his declaration of May, 1950, the French Foreign Minister spoke 
of “une Haute Autorité, dont les déctsions lieront la France et VAlle- - 


18 For a legal analysis see. Schlochauer in Juristische Zeitung, May 20, 1951, pp. 
289-290; Carl Bilfinger in Zeitschrift fur auslindisches éffentliches Recht und Völker- 
recht, Vol. 13, No. 3 (March, 1951), pp. 615-659: Hermann Mosler, ibid., Vol. XIV, 
No, 1-2 (October, 1951) pp. 1-45; G. Jaenicke ‘‘Die Sicherung des dibernationalen 
Charakters internationaler Organisationen’? ibid., pp. 46-117; E. van Raalte, ‘‘The 
Treaty Constituting the European Coal and Steel Sommunity,’’ The International and 
Comparative Law Quarterly, Yol. 1, No. 7 (January, 1952), pp. 73-85. 
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magne” and underlined that the decisions of the High Autipority, com- 
posed of independent personalities, ‘‘serant exécutoires en Frahce et Alle- 
magne.” It was exactly against this idea that Prime Minister Attlee 
protested in the debate of the House of Commons of June 26, 1950: 


I entirely agree that there is an infringement of the old idea of abso- 
lute sovereignty, but in every instance that surrender is made to a 
responsible body. It does indicate the difference between what is 
international and what is supranational. 


And in the meeting of November 3, 1950, of the 6th Committee of the 5th 
session of the United Nations General Assembly, the British Crown jurist, 
Fitzmaurice, voiced his skepticism toward regarding an individual directly 
responsible under international law in the same way as a state, and de- 
clared that the relations between states always have and always will con- 
stitute the essence of international law. 

Already in the private movement for the union of Europe we find the 
difference between the ‘‘federalist’’17 and the ‘‘functional’’?® thinking, 
in terms of specialized economic agencies. This antithesis is also clearly 
to be seen in the Council of Europe. 

What is the legal difference between ‘‘international’’ and ‘‘supra-na- 
tional’ organizations and organs? This difference has, of course, nothing 
to do with the distinction between universal and regional organizations. 
Neither is ‘‘international’’ identical with ‘‘functional.’’ The European 
Coal and Steel Community is both regional and functional, yet supra- 
national. It is also clear that the difference does not lie in the words taken 
literally. For ‘‘international law’’ is, theoretically speaking, a misnomer ; 
if international law is to be law at all, it, by necessity, must be supra-na- 
tional; if it is to be law at all, it cannot be a law ‘‘between,’’ but only a 
law above the states. The difference lies, therefore, in a different principle 
of organization. To understand this difference fully, one must take a look 
at the nature of general international law and at the attempts, hitherto 
made, at international organization. 

General international law and the international community constituted. 
by it are, up to the present moment, ‘‘unorganized’’; not in the sense that 
it has no organs, but in the sense that it has no special organs, according 
to the principle of the division of labor. In this respect general inter- 
national law can be said to be a primitive law. It is obvious that primitive 
general international law is a weak law, a precarious law, a law no longer 
adequate for the world situation of today, for the atomie age. If the 


17 See J. F. Köver, ‘‘Der Weg zum Neuen Europa,’’ Friedenswarte, Vol. 50, No. 3 
(1951), pp. 193-206; A. Spinelli, ‘‘Z movimenti federalisti Europet,’’? La Comunità In- 
ternazionale, Vol. 3 (1948), pp. 581-593; Paul H. Spaak, hh Unita,’ ibid., 
Vol. 6, No. 1 (January, 1951), pp. 3-15. 

18 See Dirk U, Stikker, ‘‘The Functional Approach to European Integration,” Foreign 
Affairs, Vol. 29, No. 3 (April, 1951), pp. 436444. 
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primitivenegs of general international law, a consequence of its extreme de- 
centralizatién, were its only characteristic, zhen it could be argued that, 
by analogy to the development of primitive municipal law to an advanced 
law, the correct method to make general international law a more advanced 
law is the way of centralization. It should be noted that, up to the present 
moment, no attempt has been made to trensform general international 
law into a more advanced law, to transform the international community 
as such into a more centralized community. All attempts at international: 
organization based on treaties created only particular international law 
and particular international communities, including such ‘‘quasi-uni- 
versal’’ organizations as the League of Nacions and the United Nations. 
The United Nations notwithstanding, the international community as such 
remains unorganized and general international law remains a primitive 
law. And this primitive general law always continues; it is the basis 
of the United Nations; it always reappears when the particular inter- 
national law of international organizations disappears, as in the case of 
the League of Nations, or does not function, as in the case of the United 
Nations. Thus, military self-help under Article 51 becomes, in the case 
of the paralysis of the Security Council, sim3ly war in the sense of general 
international law—war limited only by the laws of war. 

International law is not only a primitive law, it also has certain pe- 
culiarities which distinguish it from munizipal law—peculiarities which 
would remain even if it were less primitive. Its principal persons are 
sovereign states; international law does nct operate directly upon indi- 
viduals, but only through the legal orders of the states. If progress 
toward a more centralized legal order would go as far as in the develop- 
ment from a primitive to advanced muricipal law, it would lead to 
this type of a relatively highly centralized arder which we call a sovereign 
state; it would act directly upon individuels, the sovereign states would 
become integral parts of a new, larger state. In a word, while it is 
recognized that the progress of international law lies in centralization, i.e., 
in international organization, the latter cannot go so far as to remove 
completely the particularities of international law, without bringing the 
international law of today to an end, supplanting it by the municipal law 
of a larger state. A full realization of international organization, if made 
on a universal scale, must lead to a world state, and, if made on a regional 
level, to a federal state. In both cases we would no longer have mere 
restrictions of sovereignties but their disappearance, a transfer of sover- 
eignty, a merger of sovereignties. This is exactly what happens when 
formerly sovereign states by treaty form a new federal state. 

As already stated, no attempt at the organization of the international 
community as such has yet been made. But also in the attempts at the 
organization of particular international communities, whether regional or 
quasi-universal, the limit not to remove campletely the particularities of 
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our international law, has always been observed and has to fhe observed 
because of the political resistance of the sovereign states to merging and 
completely giving up their sovereignty. This is true of isolated regional 
or quasi-universal functional organizations such as the international river 
commissions, the international administrative unions; it is true of the 
quasi-universal political organizations such as the League of Nations and- 
the United Nations; it is true of the Specialized Organizations of the 
United Nations; it is true of regional organizations such as the Organization 
of American States, the Arab League, or the European organizations prior 
to the Schuman Plan. These very different types of organizations. have 
made great progress, and many competences in many fields have been con- 
ferred upon them.” But basically they are all ‘‘international’’ organiza- 
tions: They are all based on the ‘‘sovereign equality’’ of their. members, on 
non-intervention in domestic affairs; the sovereignty may be more or less 
restricted but never transferred by the basic treaty which forms their con- 
stitution; the organs created by this treaty are ‘‘international’’ in the 
sense that they cannot bind the member states legally, nor can they 
operate directly against the individuals subjects of the member states; 
they cannot command; their decisions are not directly executory in the 
territories of the member states. Even where they can take exceptionally 
binding decisions, the voting procedure shows the sovereignty of the mem- 
bers, whether there is unanimity of all or unanimity of certain privileged 
members, as in the United Nations Security Council. The organs are gen- 
erally composed of diplomatie representatives of the member states which 
appoint, instruct and recall them. It is always the sovereign member 
states which have the last word. These ‘‘international’’ organizations are 
on an intergovernmental level., This shows how scientifically untenable 
and practically misleading it is to speak of a ‘‘world government” ora 
‘world law.” All these organizations are no more than loose associations 
of sovereign states, which have their highest form in the type of union of 
states, which is known as ‘‘Confederation of States.’’ 

Where, on the other hand, the organization by treaty leads to a merger 
of formerly sovereign states, we have the creation of a federal state as a 
new sovereign state, and the only sovereign state which alone becomes a 
member of the international community. Here the centralization leads to 
an extinction of international law and its replacement by a new national 


19 See Josef L. Kunz, ‘Experience and Technique in International Administration,’’ 
Iowa Law Review, Vol. 31, No. 1 (November, 1945), pp. 40-57. 

20 Except pro foro interno of thé organization. The rules made pro foro interno can 
also direetly bind individuals, e.g., the functionaries. These norms are also norms of 
international law, but of a hierarchically lower level, as they are not based, like the 
basic treaty, on the norm pacta sunt servanda of general international law, but only 
on the norms of the basic treaty. Such norms show significantly the technique of munie- 
ipal law: direct validity toward individuals, individual responsibility, punishment and 
execution as sanctions. 
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law. Whére, therefore, the international organization leads to a federal 
state, we Have again nothing new. 

Now ‘‘international’’ organizations can work excellently in a restricted’ 
field, where no political problems are involved; where there is not a ques- 
tion of differences and antagonisms between the members, but of interests 
necessary and common to all, as in the Universal Postal Union. But things 
are vastly different when the attempt is made at ‘‘international’’ organiza- 
tion on a quasi-universal and political scale, as in the League of Nations 
and the United Nations. Here the political antagonisms and the cultural 
differences ™ between the members clearly reveal the inherent weakness of 
merely ‘‘international’’ organizations which are based on treaty, with all 
the weaknesses inherent in an international treaty, where the business 
is done on an intergovernmental level. Such loose organizations, how- 
ever complicated the organization may be, depend in the last analysis on 
voluntary co-operation, on the good will and bona fides of the members. 
Where these are lacking in consequence of the unwillingness of the lead- 
ing members to fulfill the obligations, the organization disappears like the 
League of Nations; or where these are lacking in consequence of the ob- 
struction of powerful members, the organization is paralyzed; as is the 
United Nations. ` 

That merely ‘‘international’’ organization is not enough, that the security 
of the world or of a particular region must be anchored in something more 
solid than voluntary co-operation and the good will of the members, has 
at last been recognized. It is this insight which led to the new idea of 
‘‘supra-national’’ organs. The idea is new, because it transcends ‘‘in- 
ternational’’ organization, without constituting a federal state. It is 
based not on a mere restriction, but on a transfer of sovereignty, but a 
transfer of sovereignty in a particular area only. ‘‘Supra-national’’ 
organs stand, therefore midway between ‘‘international’’ and federal 
organs. 

The proposed ‘‘High Atomie Authority’’ under the Baruch plan would 
have been a ‘‘supra-national’’ organ in this sense, and on a quasi-universal 
scale. The European Coal and Steel Community and its High Authority, 
as originally announced, would have been purely supra-national. But the 
resistance of the six member states made far-reaching changes necessary. 
Under the treaty, as now ratified, neither the Community nor its organs are 
purely supra-national; much is ‘‘international,’’ where the sovereignty of 
the members reappears. But there remain plenty of features which are 
clearly ,supra-national.?? The Community and some of its organs are 
‘*quasi-federal.’’ The new thing is that these ‘‘quasi-federal’’ organs 


21 See F. S. C. Northrop, ‘‘Contemporary Jurisprudence and International Law,” 
Yale Law Journal, Vol. 61, No. 5 (May, 1952), pp. 623-654. 

22 For a clear analysis of what is supra-national and what is international, see van 
Raalte, loc. cit., note 16 above. 
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are not working within the framework of a federal state, but Within the 
area of international law. This is also indicated by the mixturd of supra- 
national and international features in the treaty.” Whether such a 
“‘quasi-federal’’ organization and orgars, if it comes into being and func- 
tions unhindered by political and eccnomie difficulties, can, work à la 
longue without a federal state, remains to be seen. Let us not forget that 
the French Foreign Minister conceived this Community as the first step 
toward a federal Union of Europe. Even with respect to a confederation 
of states, history shows that it either leads to a federal state—‘‘the more 
perfect Union’’—as in the case of the United States, Switzerland, Ger- 
many, or breaks up into its component scvereign parts, as Bolivar’s Gran 
Colombia, If the new Community and -ts crgans can come into being and 
work, it seems to this writer likely that it either must lead to new antago- 
nisms or, as we all hope, to a much more intimate union of this part of 
Europe. 
Joser L. Kunz 


TREATY ESTABLISHING THE EUROPEAN DEFENSE COMMUNITY’ 


Even before the adoption of the definitive Charter of the United Nations 
at San Francisco there were doubts in the minds of many observers 
whether the Security Council, composec as it.was, would be equal to the 
task of making the principle of collective security effective. The Latin 
American States, having adopted.a few months earlier their own Act of 
Chapultepec, were particularly insistent that a failure on the part of the 
Security Council to act in an emergency should not defeat the operation 
of their regional system of collective security. The result, as is well 
known, was the addition of Article 51 ha the text of the original Dumbarton 
Oaks Proposals. 

Having won their point at San Francisco the American States proceeded 
to give more definite form to their regional system, and on September 2, 
1947, the Treaty of Reciprocal Assistance was signed at Rio de Janeiro. 
The treaty must not be looked upon as a mere procedure of reinsurance 
against the possible failure of the Securi-y Council to fulfill its duty under 
the Charter of the United Nations. Rather it was adopted as the fulfill- 
ment of a principle that had been developing within the inter-American 
community since 1986 and that had been given- practical application im- 
mediately following the outbreak of war in 1939 and more specifically so 
following the attack upon the United States at Pearl Harbor. Inter- 
American regional security was, therefore, not predicated solely upon the 
anticipated failure of the United Nations, but upon the conviction that 
there were advantages to be gained from a closer and more intimate sys- 


23 Van Raalte calls it ‘‘a new structure in tae marches between internal and inter- 
national law.?? 
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tem of mugual security functioning within the more limited circle of the 
American Btates. 

By contrast the North Atlantic Treaty was based upon the demonstrated 
inability of the Security Council to meet the situation created by open 
manifestations of Communist imperialism. Drawing heavily upon the 
terms of the Rio Treaty, the North Atlantic Treaty pledged the contracting 
parties to assume an individual as well as a collective responsibility for 
the defense of its members against attack, creating in this respect obliga- 
tions corresponding to the right of individual and collective self-defense 
reserved to the Members of the United Nations under Article 51 of the 
Charter.: Eleven states, including the United States and Canada, were 
now bound together in a separate regional security system, which, while 
not denying the primary responsibility cf the Security Council of the 
United Nations for the maintenance of p2ace, was ready to act without 
delay if the Soviet Union should rely upon its.veto power to give it a free 
hand in resorting to force for the accomplishment of its aims. 

Like the North Atlantic Treaty Organization, the new European Defense 
Community, established by a treaty signed on May 27,1 constitutes a re- 
gional group of six states whose primary objective is mutual defense 
against an attack coming from without th2 group. An armed aggression 
against any member state is to be consider2d as an attack directed against 
all, and the member states and the European Defense Forces shall furnish ` 
all military and other aid in their power. But whereas the defense force 
of the North Atlantic Treaty Organizaticn consists of contingents from 
their national armies, operating as nationa_ units, the army of the Defense 
Community is a true community army, wearing the uniform of the Com- 
munity and under the direct command of officers of the Community, and - 
so constituted that its component parts could not operate effectively apart 
from the Community. In this way the problem was solved of obtaining 
a substantial contribution from Germany t> the defense of Europe without 
at the same time creating a German natioral army. i 

Considering that the general objectives of the two regional groups in 
respect to defense were the same, it-was to be expected that guarantees 
of mutual security would be given between the two groups. On the part 
of the North Atlantic Treaty Organization a protocol was signed, bearing 
the same date as that of the Defense Community Treaty, extending to the 
members of the Defense Community the assurance that an attack upon any 
one of them would be considered as an attack upon the parties to the Or- 
ganization and that action would be takea by them, individually and in 
concert with the other parties, in accordanze with the terms of the treaty.? ` 


1 Senate Execs. Q and R, 82d Cong., 2d Sess., p. 167. 

2 This Protocol was duly submitted to the Senate for approval and was ratified by 
the President on August 2nd, 1952 (Senate Exec. R, 82d Cong., 2d Sess.). The Declara- 
tion accompanying the Protocol, by which the United States, the United Kingdom and 
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Similar guarantees were given by a special protocol to the menfpers of the 
North Atlantic Treaty Organization by the members of the Defense Com- 
munity, although as a matter of fact five of the members of the Defense 
Community are members of the Organization. 

But the significance of the European Defense Community extends far 
beyond the mere creation of a community defense army and the collateral 
provisions necessary to make such an army an effective one. Almost 
startling in its break with the traditions of national sovereignty which 
defeated earlier proposals of European unity, the treaty announces that 
the Defense Community is to be ‘‘supranational in character, consisting 
of common institutions, common armed Forces and a common budget.’’ 
The Community is to have juridical personality and is to enjoy in its inter- 
national relations the juridical capacity necessary to the exercise of its 
functions and the attainment of its ends. It is to be represented by 
“institutions,” consisting of a Council of Ministers, a Common Assembly, 
a Commissariat and a Court of Justice. Article 38, dealing with the As- 
sembly, provides that it shall be ‘‘elected on a democratic basis’’; and the 
Assembly is instructed to bear in mind in its work that the definitive or- 
ganization which will take the place of the transitional organization should 
be conceived in terms of ‘‘an ultimate Federal or confederal structure, 
based upon the principle of the separation of powers and including, par- 
ticularly, a bicameral representative system.’’ Provision is made for a 
community budget and for contributions by the member states in accord- 
ance with the procedure adopted for the North Atlantic Treaty Organi- 
zation. 

It is clear, therefore, that while the immediate objective of the Defense 
Community is, as stated in Article 2, defensive, to be accomplished by the 
integration of the defense forces of the member states and by the rational 
and economic utilization of their resources, the ultimate outcome may well 
be the nucleus of the long-sought European Union, the realization of a 
dream that has haunted the imaginazion of statesmen from Dubois to 
Briand and Churchill, What has begun as union for defense may well lead 
to union for peace and prosperity when the immediate threat of attack 
is over, if only time can be had to give the transitional organization a 
good start. The Treaty Constituting the Huropean Coal and Steel Com- 
munity, signed on April 18, 1951, by the same six states now participating 
in the Defense Community Treaty, is zoncrete evidence that they under- 
stand the practical implications of the step they are taking. 

C. G. Fenwick 


France expressed their ‘‘abiding interest’’ in the Defense Treaty and pledged them- 
selves to defend the Community in accordance with Article 4 of the North Atlantic 
Treaty, did not call for Senate approval. 

8 Printed in Supplement to this JOURNAL, p. 107, 
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THE CON CTUAL AGREEMENTS WITH THE FEDERAL REPUBLIC OF GERMANY 


The year#go by and the lesson of what is just and expedient in inter- 
national relations must sometimes be learned from bitter experience. For- 
tunate are we when it is learned in due time. Those who thirty years ago 
opposed the Treaty of Versailles, not because its opening articles contained 
the Covenant of the League of Nations, but because its succeeding articles 
contained a sentence of condemnation against Germany that promised to 
defeat the high purposes of the League, can now look upon the latest agree- 
ments signed by the United Kingdom, France and the United States with 
the Federal Republic of Germany as evidenee of the ability of statesmen 
to profit by the mistakes of the past and to build the new order upon 
firmer foundations than were laid at Versailles. 

The agreements signed with Germany on May 26, 1952, are, it is true, 
not a ‘‘treaty of peace’’ in the strict sense of the word. For the Germany 
which was defeated in 1945 is not now in a position to make a treaty, 
inasmuch as a substantial part of the state is occupied by the Soviet Union 
and not permitted to determine freely its political future. Only the Fed- 
eral Republie of Germany, established at Bonn on September 21, 1949, is 
able to act; and it was believed by the occupying Powers, Great Britain, 
France and the United States, that a formal treaty of peace could only be 
entered into with a unified Germany, and tkat pending the unification of 
Germany the partial treaty of peace should take the form of a series of 
“contractual agreements,” the first and most important of which is the 
Convention on Relations with the Federal Eepublic of Germany, ratified 
by the United States on August 2nd last. 

The Convention on Relations brings to an end the occupation of Western 
Germany and grants to the Federal Republic the widest control over its 
internal and external affairs.? The Occupation Statute is repealed and 
the Allied High Commission and the Land Commissions are abolished. 
Henceforth the Three Powers are to conduct their relations with the Fed- 
eral Republic through ambassadors. Limized rights, however, are re- 
tained by the Three Powers. Thus the convention recognizes the right of 
the Three Powers to station troops in Germany for the defense both of the 
Federal Republic itself and of their own special position in Berlin during 
the period of joint occupation. But these forces are not to be looked upon 
as an army of occupation, but rather as military assistance given to the 
Federal Republic with its own consent and for a specific purpose. In 
case of danger to the armed forces, a state of emergency may be declared, 
and in such event the Three Powers may taze such action as is necessary 


1 Senate Exees. Q and R, 82d Cong., 2d Sess., pp. 9, 25, 89, 131, 135. 

2 The ‘‘state of war’’ was technically terminated by joint resolution of Congress 
approved by the President on Oct. 19, 1951 (P.L. 181, 82d Cong., Ist Sess., 65 Stat. 
451; this JOURNAL, Supp., Vol. 46 (1952), p. 18). 
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to restore order and to ensure the security of their defense forces. Be- 
sides enabling the Three Powers to defend Germany during the transition 
period, the reserved rights put them in a position to negotiate for the 
unity of Germany when the Soviet Union is willing to do so upon terms 
which they can accept. The Federal Republic on its part agrees to refrain 
from any action prejudicing the rights of the Three Powers and to furnish 
its utmost co-operation for the political, cultural, economic, and financial 
reconstruction of Berlin. Thus the reserved rights may be looked upon 
not as an infringement of the sovereignty of the Federal Republic, but 
rather as restrictions upon the practical exercise of it, and it is thus pos- 
sible to ‘‘integrate’’ the Federal Republic within the European Community 
on a basis of equality. . 

But beyond and above the reserved rights conceded to the Three Powers, 
the Federal Republic pledges itself by the agreement to maintain a form of 
government, described as its ‘‘liberal-democratic federal constitution’’ 
which, more than anything else, gives promise o? peazeful co-operation with 
its neighbors. So firm is this pledge that the Federal Republic is willing to 
include ‘‘subversion of the liberal democratic basie order,’’ or even a 
grave threat of it, as among the situations justifying the Three Powers in 
proclaiming a state of emergency. This is something without precedent 
in international relations, going beyond the ‘‘serious disturbance of publie 
order’’ which is also listed as justifying the proclamation of a state of 
emergency. On their part the Three Powers pledge that when the final 
peace settlement with the ‘‘whole of Germany’’ is possible, they will co- 
operate with the Federal Republic ‘‘to achieve, by peaceful: means, their 
common aim of a unified Germany enjoying a liberal-democratic constitu- 
tion, like that of the Federal Republic, and integrated within the Euro- 
pean Community.’’ ` 

What is to be the relation of Germany to the defense system of Western 
Europe? Clearly the Federal Republic, with the example of the.fate of 
Eastern Germany before it, was to be expected to co-operate in the defense 
of Europe against the extension of Communist imperialism. But to have 
admitted the Federal Republic into the North Atlantic Treaty Organiza- 
tion would have carried with it the establishment of a national army which 
the states that had so recently suffered from the aggression of Nazi 
Germany would have been reluctant to accept. The solution for the prob- 
lem was found in the establishment cf the European Defense Community, 
to the armed forces of which the Federal Republic could contribute without 
at the same time creating a national army capable of acting on its own 
account; ê and provision was made that the Convention on Relations should 


3 See this JOURNAL, p. 699. 
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enter into fe upon the deposit of ratifications and upon the entry into 
force of thf Defense Community Treaty. 

Three so-called ‘‘related conventions’’ are attached to the Convention 
on Relations, none of the three, however, requiring the separate approval of 
the Senate, since ratification of the Convention on Relations carries with 
it approval of the related conventions. The first of these deals with the 
settlement of matters arising out of the war and the occupation, including 
the handling of war criminals, compensation to the victims of Nazi perse- 
cution, reparations, the restitution of property, and related problems. 
The second related convention deals with zhe rights and obligations of 
foreign forces in Germany, and the third wth financial arrangements for 
the foreign forces situated in Germany. 

An interesting feature of the Convention on Relations is the provision 
for an arbitration tribunal for the settlement of disputes arising out of 
the conventions which cannot be disposed of by diplomatic negotiation 
or for which other means of settlement are not specifically provided. This 
body of nine members will be composed of arbiters of American, British, 
French, and German nationality, together with three ‘‘neutral members,”’ 
and, with certain exceptions, it will have the power to issue -judgments 
binding upon the four governments, although only within the territory 
` of the Federal Republic. It is given jurisdiction over questions relating 
to the competence of the three bodies set uo to execute the provisions of 
the ‘‘related conventions’; and in rendering its decisions in these matters 
it is to apply the generally accepted rules of international law governing the 
interpretation of treaties. In addition to its judicial functions the tribunal 
is also authorized to issue, upon request of the four governments, advisory 
opinions on the correct interpretation of the conventions. 

It is clear that we have come a long way from the policy which dominated 
at Versailles in 1920. There is no element cf vengeance in the contractual 
agreements, no attempt to fasten upon the German people a weight of 
reparations similar to that imposed by tbe Reparations Commission in 
1921, a burden so heavy as to make it impossible for a liberal-democratic 
government to survive. Had the Allied and Associated Powers done to 
uphold the hand of Stresemann in 1923 and 1926 what they are now doing 
to strengthen the position of Adenauer, the history of the past twenty 
years might have been vastly different and the Weimar Constitution might 
have held its own against the fanatical elements arrayed against it. Let 
us hope that the new Federal Republic, begun at Bonn in 1949 and now 
brought into the European Community as a free and equal partner, may 
be able to make its contribution to the peaze of Europe and do what the 
leaders at Weimar were unable to do for want of the helping hand which 
its former enemies are now extending to it 

C. G. Fenwick 
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THE UNITED KINGDOM-MUSCAT TREATY OF 1951 | 
etween the 


A recent treaty of friendship, commerce and navigation 
United Kingdom and the Sultanate of Muscat, signed on December 20, 
1951, marks the latest stage in the changing pattern of British. relations 
with various Eastern rulers to whom Britain has long stood guardian or 
protector.. The treaty is interesting in both form and substance, and 
particularly in two respects: first, as evidence of the shifting internal 
structure of the former British Commonwealth, and second, as evidence of 
the steady shrinkage of the extraterritorial jurisdiction once so widely 
exercised by Britain throughout the Middle East. The accelerating pace 
of these changes is shown by the fact that the new treaty replaces one 
of February 5, 1939, whereas the 1939 agreement replaced one of March 
19, 1891.1 

In form, the new treaty is concluded between ‘‘His Majesty The King 
of Great Britain, Ireland and the British Dominions beyond the Seas,” and 
‘*Sultan Said bin Taimur bin Faisal, Sultan of Muscat and Oman and De- 
pendencies.’’ Except for the omission of the title of Emperor of India, 
these styles follow those used in the 1939 treaty: they appear to be un- 
affected by the fact that the King’s authority over much of Ireland and 
the Sultan’s over much of Oman are both denied by the local inhabitants. 
In any event, the King’s plenipotentiary was appointed only for the 
United Kingdom of Great Britain and Northern Ireland; he did not ap- 
pear, as in 1939, in a twofold capacity, for the United Kingdom and for 
India. The Sultan appeared in his own behalf. The treaty was signed sub- 
ject to ratification by both parties, but it was to enter into force provision- 
ally on January 1, 1952, and definitively upon the exchange of ratifications; 
if ratifications were not exchanged within five months from the date of sig- 
nature, the provisional application of the treaty was to cease. The agree- 
ment is to continue in force for fifteen years; and thereafter indefinitely, 
subject to termination by either party upon one year’s notice. 

In its terms the treaty provides generally for freedom of commerce and 
navigation between the two parties, and for most-favored-nation treatment 
in commercial matters; it also provides for such matters as consular repre- 
sentation, the right to own property, and religious toleration. These 
arrangements follow for the most part those of 1939, but the terms. ‘‘na- 
tionals of His Majesty’’ and ‘‘territories of His Majesty’’ have been sub- 
stantially redefined to take account of changed circumstances within the 
Commonwealth. 


1 The 1951 treaty is printed as t‘ Muscat No. 1 (1952),’? Cmd. 8462. The 1939 treaty 
appears in United Kingdom Treaty Series, No. 29 (1939), Cmd. 6037; that of 1891, in 
British and Foreign State Papers, Vol. 83, p. 11. The earliest British agreement with 
the Sultan appears'to have been signed on Oct. 12, 1798. Aitchison, Collection of 
Treaties, Engagements and Sanads Relating to India and Neighboring Countries (5th 
ed.), Vol. 11, p. 287. A formal commercial treaty of May 31, 1839, remained in force 
until replaced by the treaty of 1891. Ibid., p. 292. 
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In 1939 ‘‘fationals of His Majesty” were Jeclared to include ‘‘all sub- 
jects of His Lice and all persons under his protection, wherever domi- 
ciled,’’ except nationals of the ten British-protected sheikhdoms in the 
Persian Gulf,? and (for certain purposes only) nationals of states within 
the Aden Protectorate and Zanzibaris of Omani origin. In the 1951 
instrument the same term is restricted to ‘‘all citizens of the United 
Kingdom and Colonies, all Southern Rhodesian citizens and all British 
protected persons,’’ except nationals of the Persian Gulf sheikhdoms. The 
term ‘‘territories of His Majesty’? meant in 1939 the United Kingdom; 
India; any British colonies, protectorates, or mandates (except the Persian 
Gulf sheikhdoms) to which the treaty might be extended at His Majesty’s 
option; and any member of the Commonwealth which chose to accede to 
the treaty. In the 1951 text it means only tae United Kingdom and any 
territories (again excepting the Persian Gulf sheikhdoms) of which the 
foreign relations are conducted by the United Kingdom Government and 
to which the treaty may be extended at His Majesty’s option. 

In 1989 it was correspondingly simple to define ‘‘foreign country’’ as 
“any country or territory not under the sovereignty, protection, suzerainty 
or mandate of His Majesty.” For the new agreement, however, a revised 
definition was necessary, and a ‘‘foreign courtry’’ is there declared to be, 
in relation to His Majesty, any country or territory other than (1) the 
United Kingdom; (2) Canada; (3) Australie; (4) New Zealand; (5) the 
Union of South Africa; (6) India; (7) Pakistan; (8) Ceylon; (9) any 
territory for the international relations of which any of His Majesty’s 
Governments is responsible; (10) the Irish Republic; (11) Burma, with 
respect only to most-favored-nation treatment in commercial matters. 
There is no provision, as in 1939, for accession to the treaty by any of the 
governments listed. The 1951 treaty thus creates for its purposes a curi-` 
ous category of states and territories which are neither ‘‘territories of His 
Majesty’’ nor ‘‘foreign countries’’ within the treaty definitions. The 
purpose, no doubt, is to remove any privileges granted to this group by 
the United Kingdom from the class of privileges granted to ‘‘any foreign 
country’ and hence within the scope of th2 most-favored-nation clause. 
Yet it is to be noted that neither Ireland nor Burma is a member of the 
Commonwealth. 

By the treaty of 1939 British consular authcrities in Muscat were granted 
judicial powers with respect to: (1) all cases involving criminal charges 
against nationals of His Majesty; (2) all civil suits in which such nationals 
were defendants; (3) all cases of bankruptcy of such nationals; (4) all 
proceedings relating to deceased nationals’ estates; (5) all questions of — 
personal status of such nationals, with a power of remission to a Moslem 
religious court of the Sultan in certain casa3s.where the national was a 


2 Kuwait, Bahrein, Qatar, Abu Dhabi, Dubai, Sharjah, Ajman, Umm-al-Qaiwain, Ras- 
al-Khaimah, and Kalba. 
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Moslem. For the purposes of this grant, nationals of Muscat or of a for- 
eign country in the service of the British consul were cast tated to na- 
tionals of His Majesty. Criminal and civil cases in which a national of 
His Majesty was the complaining party, and the defendant was a national 
of Muscat or of a third country, were to be tried in the Sultan’s courts. 

The treaty of 1951 does not in itself make any provision for the exercise 
of extraterritorial jurisdiction by the British authorities in Muscat. This 
topic was dealt with separately in an exchange of letters on the date the 
treaty was signed. In these letters the Sultan agreed to the exercise of 
such jurisdiction for a period of ten years from January 1, 1952; the ar- 
rangement, which is for a period approximately five years shorter than the 
life of the treaty, appears to constitute a separate understanding. The 
powers conferred are granted with respect to two classes of persons, and 
are not the same for each. Over the first class, ‘‘nationals of His Majesty,” 
the jurisdiction is substantially the same as in the 1939 treaty, but the 
term ‘‘nationals’’ is expressly restricted to a much narrower group: ziti- 
zens of the United Kingdom and its colonies, Southern Rhodesian citizens, 
and British protected persons, with the exception of any persons in these 
categories who are Moslems. The second class includes nationals (Moslem 
or otherwise) of any country of the Commonwealth except the Union of 
South Africa, Pakistan, the Persian Gulf sheikhdoms, Zanzibar, and the 
states of the Aden Protectorate. With respect to this class (which inci- 
dentally seems to be so described as to bring the Persian Gulf sheikhdoms 
within the Commonwealth), the full jurisdiction granted over the ‘rst 
class is qualified by two limitations: (1) that it shall not extend to civil 
and criminal proceedings in which the Government or a national of Muscat 
is complainant; and (2) that it shall not extend to bankruptcy proceedings 
which the Sultan decides shall be determined by his courts. 

Under the new arrangement, therefore, the position of United Kingdom 
citizens (and also of colonials and British protected persons) is substanti- 
ally unchanged; but persons from elsewhere in the Commonwealth are in 
a less favored position than formerly. Nationals of the Union of South 
Africa, for example, now appear to come entirely within the Sultan’s juris- 
diction, whether they are Moslems or non-Moslems. Ceylonese or Indian 
Moslems would seem to come under British jurisdiction, whereas Moslams 
from the United Kingdom or from Pakistan would not. It is not possible 
to say to what extent these anomalous variations reflect preferences by the 
several governments concerned for one jurisdiction or the other. The 
general acceptance, however, of a more and more restricted extraterritorial 
jurisdiction is clear. 

The arrangements between the United Kingdom and Muscat do not in- 
volve any question of jurisdiction over nationals of states other than those 
associated in some manner with the Commonwealth. They differ in chis 
respect from the arrangements prevailing in the British-protected sheikh- 
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doms of the Persian Gulf, where the British authorities undertake as a 
general rule F exercise jurisdiction over all persons other than the sub- 
jects of the local ruler. The difference may be attributed to Muscat’s 
distinctive history as a local power of some consequence in the first half of 
the nineteenth century, and to the fact that from that time it has had con- 
tinuing relations with states other than Britain. A treaty with the United 
States of September 21, 1833,4 and a treaty with France of November 17, 
1844,5 both contained provisions for the exercise of extraterritorial juris- 
diction by those nations within the Sultan’s dominions, which at that time 
(and until 1861) included Zanzibar. A most-favored-nation commercial 
arrangement was also concluded between Muscat and The Netherlands in 
18772 . 

The treaty with the United States, which is still in force, provides in the 
English text that American consuls ‘‘shall be the exclusive judges of all 
disputes wherein American Citizens shall be engaged with each other.’’ 
The Arabic version, as reflected in a modern translation, is more elaborate: 


If there happen to be disputes or quarrels between the Americans 
themselves, the said deputy [?.e., consul] shall be present to consider 
their affairs. If there shall be a dispute between them and the Arabs, 
judgment shall be given by the Arabs. -But whenever there shall be 
a dispute between themselves concerning the matter of commerce or 
other matters, in all such cases recourse shall be had to the officer above ` 
mentioned from their side.’ 


There was, it may be noted, no clause calling for most-favored-nation 
treatment in matters of jurisdiction, which would serve to enlarge the 
foregoing words. Hence the jurisdiction conferred, being limited to dis- 
putes among Americans, is narrower than that enjoyed by the United 
Kingdom under its 1939 treaty, and also narrower than that granted in 
the 1951 exchange of letters with respect to the United Kingdom’s own 
nationals. It would appear, however, to be substantially similar to the 
jurisdiction now possessed by the United Kingdom over certain other 
Commonwealth nationals, in view of the newly imposed limitation to cases 
in which the Government or a national of Muscat is not a party. Thus 
one of the results of the new British position would seem to be that the 
differences between British and American consular jurisdiction in Muscat 
have been substantially diminished. It does not appear, however, that 


8 There is some variation from sheikhdom to sheikhdom with respect to the precise 
classes of persons subject to British jurisdiction in each. See the following Orders in 
Council, all of March 29, 1949: Bahrein (Statutory Instrument, 1949, No. 592); Kuwait 
(No. 593); Muscat: (No. 594); Qatar (No. 595); Trucial States (No. 596). 

4 Miller, Treaties and Other International Acts of the United States, Vol. 3, p. 789. 

5 Basdevant, Traités et conventions en vigeur entre la France et les puissances étran- 
gères, Vol. 2, p. 592; Vol. 3, p. 71. 

6 April 7/Aug. 27, 1877. Martens, Nouveau Recueil Général de Traités, Vol. 4, p. 352. 

7 Miller, op. cit, p. 801. 
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recent years. 

The general trend toward the extinction of extraterritorial rights is be- 
coming evident in Muscat, as it has long been evident elsewhere during 
this century. Only in the sheikhdoms of the Persian Gulf dces such juris- 
diction still flourish in full vigor, and even there there are signs of change.® 
In the case of Muscat, it may be that the present ten-year agreement will 
be the last to confer special jurisdictional powers on the United Kingdom. 
If that is true, there may be repercussions on the United States in the next 
few years that will call for bringing into harmony with modern trends a 
treaty that has stood for nearly a century and a quarter. 

RicHarp Youne 


there has been any actual exercise of American ee Muscat in 


8 By an arrangement which entered into force on May 1, 1952, the British Government 
relinquished to the Sheikh of Bahrein all jurisdiction it had previously exercised over 
the nationals in Bahrein of Saudi Arabia, Yemen, Kuwait, Qatar, Muscat and Oman, 
and the Trucial States. 


CURRENT NOTES 


IN MEMORIAM: VESPASIAN V. PELLA, 1897-1952 


Vespasian V. Pella, scholar, diplomat, teacher and pioneer of inter- 
national criminal law, died in New York on August 24, 1952. He was 
born in Bucharest, Rumania on January 17, 1897, and was educated in 
Rumania and at the Faculté de Droit of Paris. Beginning in 1920, he was 
a professor successively at the Universities of Jassy and Bucharest. He 
also taught at the Académie de droit international in The Hague, and at 
the Institut des hautes études internationales of Paris, Geneva, and most 
recently, of the French University of New York. 

Mr. Pella was a member of the Rumanian National Constituent As- 
sembly from 1922 to 1926, and of the Rumanian Parliament from 1927 to 
1928; during the latter period he served as general rapporteur on the 
draft criminal code. He entered his country’s diplomatic service with 
the rank of Minister Plenipotentiary in 1988, and served, among other 
posts, as Minister to The Netherlands (1986-1939), to the European and 
International Danube Commissions, and to Switzerland (1943-1944). 

He had a long experience of the League of Nations, having been a member 
of his country’s delegations to the League Assemblies from 1925 to 1938; 
in 1938 he was the Chairman of the Committee on Legal and Constitutional 
Questions of the Assembly. Among his most distinguished contributions 
were his services as rapporteur of the Diplomatic Conference for the Sup- 
pression of Counterfeiting in 1929 and of the Conference for the Suppres- 
sion of Terrorism and for the Creation of an International Criminal Court 
in 1937. He also represented his country on many other League of 
Nations bodies, including the Disarmament Commission from 1982 to 1934. 
Mr. Pella also participated in the work of the United Nations, having been 
Rumanian observer in 1947 and 1948. He gave up this position in Febru- 
ary, 1948, and thereafter served the United Nations on several occasions 
as expert in international criminal law. 

Mr. Pella engaged in extensive activity in non-official international or- 
ganizations. He was a permanent member of the. Interparliamentary 
Union, and also was active in the International Bar Association and the 
International Law Association., He became President of the International 
Association of Penal Law in 1946, and held the post until his death. He 
was a member of the American Society of International Law for many 
years, contributed to this JOURNAL, and. participated in the annual meet- 
ings of the Society. 

Mr. Pella’s many publications dealt mainly with various phases of erim- 
inal law, and have had a profound influence on the development of inter- 
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national penal law. Among the most important are La criminalité collec- 
tive des Etats et le droit pénal de Vavenir (Ist edition, 1925 ;,2nd edition, 
1926; 8rd edition (in Spanish), 1931); the Plan d'un cole répressif 
mondial, in the Revue internationale de droit pénal (1935); La guerre- 
crime et les criminels de guerre (1946) ; and a number of articles on the 
question of an international criminal court. 

Mr. Pella leaves a gap in the world of international law which will be 
keenly felt. He brought the discipline of scholarship to a new field in 
which he was the principal pioneer, and whose advancement is in large 
measure the result of his efforts. His deep sincerity and whole-hearted 
devotion to the cause of international law won him the esteem of even 
those who did not share his views. His indefatigable activity and great 
personal charm will be much missed by his many friends and associates 
all over the world. Despite the fact that he suffered with exceptional 
rigor from the recent disturbances of international life, he never lost his 
hope for a better future and never relaxed in his efforts to attain it. 

i Ivan S. KERNO 


PROGRESS IN DRAFTING TWO COVENANTS ON HUMAN RIGHTS IN THE UNITED NATIONS 


The United Nations Commission on Human Rights devoted all of its 
1951 session and a major portion of its 1952 session to the drafting and 
revision of provisions on economic, social and cultural rights which are now 
set forth in a separate draft of a Covenant on Economic, Social and Cul- 
tural Rights.* 

The initial provisions in the draft Covenant on Human Rights prepared 
in 1947 and revised at sessions of the Commission and its Drafting Com- 
mittee in 1948, 1949, 1950 and 1952, are now set forth in a draft of a Cove- 
nant on Civil and Political Rights. In accordance with the decision of the 
General Assembly in Paris on February 5, 1952, the Commission on Human 
Rights is now drafting these two Covenants instead of a single text. The 
four major reasons which were conducive to the decision of the General 
Assembly to separate the provisions on civil and political rights into a 
‘Covenant on Civil and Political Rights and the provisions on economic, 
social and cultural rights into a Covenant on Economic, Social and Cul- 
tural Rights, were the following: 

(1) The separation would enable some countries to ratify one of the 
covenants at an early date, followed by the ratification of the other cove- 


1 For articles revised at 1952 session of Commission on Human Rights for Covenant 
on Economie, Social and Cultural Rights and Covenant on Civil and Political Rights, 
see U.N. Doc. E/2256, Annex I. See also Department of State Bulletin, Vol. 27, No. 680 
(July 7, 1952), pp. 20-31. For previous current notes concerning the draft Inter- 
national Covenant on Human Rights, see this JOURNAL, Vol. 42 (1948), p. 879, Vol. 43 
(1949), p. 779, and Vol. 45 (1951), p. 170. 
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nant at a later date; while the inclusion of both groups of rights in one 
text might result in a long delay prior to thə ratification of the single text. 

(2) A erent period of time is contemplated with respect to the ef- 
' feetuation of the two groups of rights. Although the term ‘‘rights’’ is 
used in both the civil and political articles and the economic, social and 
cultural articles, it is used in two different senses. The civil and political 
rights are looked upon as ‘‘rights’’ to be given effect promptly.* The 
economic, social and cultural ‘‘rights’’ are looked upon as goals toward 
which countries ratifying the covenant would undertake to strive, achiev- 
ing these objectives ‘‘progressively’’ over £ much longer period of time.® 

(3) The manner in which the two grours of rights will be achieved is 
different. In the case of the civil and political rights, these are to be ef- 
fectuated by the adoption of such legislative or other measures as may be 
necessary. In the case of the economic, sccial and cultural rights, these 
are to be achieved by many means and methods, private as well as public. 
Article 2 of the Covenant on Economic, Social and Cultural Rights ex- 
pressly states that the rights recognized in that covenant are to be achieved 
“by other means’’ as well as by legislation. 

The U.S.S.R. repeatedly urged this year, in the same manner as it urged 
last year in the Commission, that economic, social and cultural rights be 
stated in terms of state legislation only, bit other members of the Com- 
mission rejected this approach. 

Many economic, social and cultural rights cannot be effectuated imme- 
diately because their effectuation is so dependent on available resources, 
and in some countries available resources are not now sufficient for the 
immediate realization of these rights. 

(4) Complaint procedure (described latar in this note) is expected to 
be applicable to the civil and political rights but not to economic, social 
and cultural rights because the obligatiors with respect to these rights 
cannot be as precisely defined as in the case of civil and political rights. . 

Although the Commission on Human Rights met for nine weeks in New 
York for its 1952 session, from April 14 to June 13, it was unable to com- 
plete the drafting and revision of the two covenants. The Economic and 
Social Council, the parent body of the Commission, has accordingly asked 
the Commission to complete the drafting ard revision of the two covenants 
at its next session in 1953. 

Both the Commission on Human Rights and the Economie and Social 
Council at their 1952 sessions rejected the proposals of the U.S.S.R. that 
the two covenants be combined in a single document. The two covenants 
are being drafted in the form of treaties, so be opened for ratification by 
governments after they are finally drafted by the Commission on Human 


2 Covenant on Civil and Political Rights, Art. 2. par. 2. 
3 Covenant on Economic, Social and Cultural Rizhts, Art. 2, par. 1. 
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Rights and approved by the General Assembly. Hach covenant, according 
to present drafting, will come into force when it is ratified by 30 countries 
and will apply only to countries which ratify it. The covenants are in 
contrast to the Universal Declaration of Human Rights (approved by the 
General Assembly on December 10, 1948), which was drafted not in the 
form of a treaty but as a declaration without legally binding force. 

Mrs. Franklin D. Roosevelt, the United States Representative on the 
Commission on Human Rights, pointed out at the close of the 1952 session 
of the Commission : 


The drafting of the Universal Declaration of Human Rights and of 
the Covenants on Human Rights is part of an international effort 
designed to acquaint the World with the ideas of freedom and of the 
vital necessity for their preservation and extension. Such an effort is 
indispensable in this day when totalitarian concepts are being spread 
vigorously not only by Communists but also by the remnants of nazism 
and fascism. The U.N. campaign for the promotion of human rights 
must be continued and prosecuted successfully if our free way of life 
is to be preserved.* 


Mrs. Roosevelt stressed the point that: 


Neither of the Covenants as now drafted contains any provisions 
which depart from the American way of life in the direction of com- 
munism, socialism, syndicalism or statism. When such provisions 
have been proposed, the United ‘States has opposed them; every pro- 
posal by the Soviet Union and its satellites to write “statism? into 
the Covenant has been defeated... . In its approach to the economic 
and social articles, as well as the civil and political articles, the U. 5. 
delegation has been guided by our Constitution and by existing stat- 
utes and policies approved by the legislative and executive branch2s 
of the Federal Government. 


a 


COVENANT ON CIVIL AND POLITICAL RIGHTS 


The Commission on Human Rights retained in the Covenant on Civil 
and Political Rights the basic civil and political rights which have been 
included in the draft covenant since it was first considered by the Commis- 
sion in 1947. These basic civil and political rights are well known in 
American tradition and law. They include the right to life, protecticn 
against torture, slavery, forced labor, arbitrary arrest or detention, free- 
dom to leave a country, freedom to return to one’s country, right to a fair 
and public hearing by an independent and impartial tribunal, right to be 
presumed innocent until proved guilty, protection against ex post facto 
laws, freedom of religion, expression, assembly and association, and equal- 
ity before the law.’ 


4Department of State Bulletin, Vol. 26, No. 679 (June 30, 1952), p. 1024. 
5 Covenant on Civil and Political Rights, Aris. 5 to 19. 
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Few changes were made in these articles, as already described on pages 
171 tò 174 of Volume 45 (1951) of this Journa. The first sentence of 
the article on the right to life was changed to include the term ‘‘arbitrar- 
ily,” to read: ‘‘No one shall be arbitrarily deprived of his life.’’?® The 
standard in this article now corresponds to that already in the article on 
arrest and detention which provides: ‘‘No one shall be subjected to arbi- 
trary arrest or detention.’’’ 

As at previous sessions of the Commission, the Union of Soviet Socialist 
Republics sought to weaken the provisions cf the covenant, but these efforts 
were rejected by the Commission. For example, in the consideration of 
the article on freedom of expression,’ the U.S.S.R. proposed that this free- 
- dom be limited ‘‘in the interests of democracy.” The U.S.S.R. has repeat- 
edly sought to distort the term ‘‘democracy’’ by claiming that it is de- 
seriptive of the Communist state. In line with its usual practice, the 
U.S.S.R. was obviously seeking by its amendment to insert language so 
‘that it could later claim that this freedom did not go beyond the limited 
scope of the Soviet Constitution which allcws the right of expression only 
to those supporting the Communist state. This effort of the U.S.S.R. to 
negate the provision on freedom of expression in the covenant was rejected, 
with only three members voting for it, the U.S.S.R. and its two satellites, 
the Ukraine and Poland... The U.S.S.R. submitted a similar amendment 
in an effort to limit the provisions of the covenant on freedom of assembly 
and association,® but this amendment was also rejected, with the same 
three being the only members of the Commission voting for the amendment. 

In the case of the article of the covenant calling for a fair and public 
hearing by an independent and impartial tribunal,’ the U.S.S.R. proposed 
the elimination of the term ‘‘impartial’’ by an amendment it submitted 
to the Commission. The Commission, however, rejected this amendment. 

The Commission had only sufficient time at its 1952 session to review the 
substantive articles relating to civil and political rights and economic, 
social and cultural rights. It accordingly did not review the provisions 
on complaint procedure drafted at previcus sessions with respect to the 
consideration of alleged violations of the articles on civil and political 
rights. The draft covenant has thus far provided only for the filing of 
complaints by countries ratifying the covenant. Such complaints may be 
filed only against countries which have retified the covenant. The Com- 
mission has rejected proposals submitted by some members of the Commis- 
sion to authorize individuals, groups or non-governmental organizations 
to file complaints. The proposed compla:nt procedure will no doubt be 
considered again by the Commission at ifs session next year. The Com- 


6 Ibid., Art. 5, par. 1. 
7 Ibid., Art. 8, par. 1. 8 Ibi., Art. 16, 
9 Ibid., Arts. 17 and 18. 10 T>id., Art. 12, par. 1. 
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mission will also no doubt consider at that time the reporting procedure 
proposed for the Covenant on Economic, Social and Cultural Rights. 

Under the complaint procedure proposed for the Covenant ow Civil and 
Political Rights, a panel would be established of persons of high moral 
standing and recognized competence in the field of human rights, to be 
designated by countries which ratify the covenant. Persons designated 
would be nationals of countries ratifying the covenant. An International 
Human Rights Committee of nine persons would be elected by the Inter- 
national Court of Justice from the list of persons on this panel. 

In the event one country which has ratified the covenant considers that 
another country which has ratified the covenant is not giving effect to a 
provision of the covenant, and the matter is not adjusted between them 
within six months, either country would have the right to refer the matter 
to the Human Rights Committee. Normally, the committee would not 
deal with a matter referred to it if available domestic remedies have not 
been invoked and exhausted. 

The committee would hold hearings, and countries involved would have 
the right to submit oral and written evidence. The committee would as- 
eertain the facts and make available its good offices to the countries con- 
-eerned with a view to a friendly solution of the matter on the basis of re- 
spect for human rights as recognized in the covenant. The committee 
would in each case prepare a report within 18 months, which it would send 
to the countries involved. This‘ report would also be published by the 
Secretary General of the United Nations. 

The committee would not be a judicial body, but a forum which would 
focus public opinion on any alleged non-compliance with the provisions 
of the covenant. 


COVENANT ON Economic, SOCIAL AND CULTURAL Rieuts 


The draft Covenant on Economie, Social and Cultural Rights sets forth 
provisions relating to employment, conditions of work, trade unions, social 
security, motherhood, maternity, children, young persons, the family, food, 
clothing, housing, standard of living, health, education, science, and cul- 
ture.™ 

SAFEGUARDS IN Two COVENANTS 


There is appropriate language in both covenants to assure that they are 
non-self-executing. 

Article 2 of the draft Covenant on Civil and Political Rights provides 
that where the rights recognized in the covenant have not already been 
“provided for by existing legislative or other measures, each (Contracting) 
State undertakes to take the necessary steps, in accordance with its con- 
stitutional processes and with the provisions of this Covenant, to adopt 


11 Articles 6 to 16. 
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such legislative or other measures as may be necessary to give effect to the 
rights regognized in this Covenant.’’ 

This article makes it clear that the provisions of the covenant would not, 
themselves, be enforceable in the courts as ‘‘the supreme Law of the Land”? 
under Article VI of the United States Constitution. The United States, 
however, when it becomes a party to the covenant, would, together with 
other contracting countries, have a firm obligation to enact the necessary 
legislative or other measures to give effect to the rights set forth in the 
covenant to the extent that such measures have not already been enacted. 
Such legislative or other measures which are enacted would, of course, be 
enforceable in the courts of the United States. . 

Article 2 of the draft Covenant on Economic, Social and Cultural Rights 
similarly ensures the non-self-executing character of its provisions. Under 
this covenant, each contracting country undertakes to take steps ‘‘with a 
view to achieving progressively the full realization of the rights recognized 
in this covenant by legislative as well as by other means.’’ There is a 
recognition by this phraseology of the need for affirmative action for the 
achievement of the rights set forth in this covenant. The provisions of this 
covenant would not, themselves, be enforceable in the courts as ‘‘the su- 
preme Law of the Land’’ under Article VI of the United States Constitu- 
tion. 

Provision is included in each of the covenants to make it expressly clear 
that 

there shall be no restriction upon or derogation from any of the funda- 
mental human rights recognized or existing in any Contracting State 
pursuant to the law (of that State) . .. on the pretext that the pres- 
ent Covenant does not recognize such rights or that it recognizes them 
to a lesser extent.?? 
The Commission included this provision in the covenants to stress the point 
that under no circumstances should either covenant be utilized as a pretext 
for any decrease in the higher standards existing in some countries (such 
as the United States) with respect to fundamental human rights accorded 
to persons in these countries because of more advanced constitutional safe- 
guards or for any other reason. 

At the same time, the Commission changed the word ‘‘shall’’ to “may”? 
in the provisions on exceptions in the articles on freedom of religion, ex- 
pression, assembly, and association, to make it entirely clear that the excep- 
tions to these rights are permissive only and not in any sense mandatory. 
In no instance is any country called upon to apply these permissive restric- 
tions. 

With the inclusion of these provisions and changes, the members of the 
Commission sought to avoid the possibility of the covenant lowering any 


12 Covenant on Civil and Political Rights, Art. 4, par. 2; see also Art. 5, par. 2, of 
Covenant on Economic, Social and Cultural Rights. 
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existing higher standards of freedom in any country. They stressed ‘the 
fact that the objective of the two covenants is to raise standardg in coun- 
tries not so advanced as other countries with respect to human rights and 
freedoms. 

FEDERAL-STATE ARTICLE 


The Commission did not have sufficient time at its racent session to con- 
sider the inclusion of a federal-state article in the two covenants. The 
United States Delegation, together with the delegations of Australia and 
India, however, submitted a new draft of a federal-state article to the 
Commission; it will doubtless be considered at its 1953 session. The 
United States Delegation has insisted on the inclusion of such an article 
in the covenants since the earliest United Nations consideration of the 
covenant in 1947. The federal-state article, would ensure that the consti- 
tutional balance between the powers delegated by the Federal Constitution 
to our Federal Government, on the one hand, and the powers reserved to 
the States, on the other, would not be altered by the proposed Covenants 
on Human Rights. The article provides that, in order that its provisions 
may be applicable, a federal state, at the time of its signature or ratifica- 
tion of the covenants, must make a declaration stating that it is a federal 
state to which the article is applicable. 

Under the proposed federal-state article, the United States upon its 
ratification of a covenant, accompanied by the required declaration, would 
undertake the same obligations as other ratifying countries with respect to 
rights set forth in that covenant which fall within the constitutional juris- 
diction of the Federal Government. With respect to provisions which are 
wholly or in part within the jurisdiction of the several States, the only 
obligation of the United States would be to bring these provisions to the 
notice of the appropriate authorities of the individual States with a favor- 
able recommendation and a request for information as to the law of the 
States in relation to these provisions of the coverant. The United States 
would transmit this information to the United Nations. 

The federal-state article as now proposed expressly provides that the 
covenant f 

' shall not operate so as to bring within the jurisdiction of the federal 
authority of a federal State making such declaration, any of the matters 


referred to in this Covenant which, independently of the Covenant, 
would not be within the jurisdiction of the federal authority. 


The Federal-State division of powers in the United States would be pre- 
served by this provision; the national power would not be increased. The 
proposal for a federal-state article makes it clear that the obligations 
undertaken by the United States under the covenant would be limited to 
matters which under the Constitution of the United States are within the 
Federal jurisdiction independent of the coming into force of the covenant 
. itself. 
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The full text of the new draft of the federal-state article submitted to 
the Commission on Human Rights this year by the United States, together 
with Anatealia and India, reads as follows: 


1. A federal State may at the time of signature or ratification of, 
or accession to, this Covenant make a declaration stating that it is a 
federal State to which this article is applicable. In the event that 
such a declaration is made, paragraphs 2 and 3 of this article shall 
apply to it. The Seeretary-General of the United Nations shall inform 
the other States Parties to this Covenant of such declaration. 

2. This Covenant shall not operate so as to bring within the juris- 
diction of the federal authority of a federal State making such dec- . 
laration, any of the matters referred to in this Covenant which, inde- 
pendently of the Covenant, would not be within the jurisdiction of 
the federal authority. 

8. Subject to paragraph 2 of this article, the obligations of such 
federal State’shall be: 

(a) In respect of any provisions of the Covenant, the implemen- 
tation of which is, under the constitution of the federation, wholly 
or in part within federal jurisdiction, the obligations of the federal 
government shall, to that extent, be the same as those of Parties which 
have not made a declaration under this article; 

(b) In respect of any provisions cf the Covenant, the implemen- 
tation of which is, under the constitution of the federation, wholly 
or in part within the jurisdiction of the constituent units (whether 
described as States, provinces, cantons, autonomous regions, or by any 
other name), and which are not, to this extent, under the constitu- 
tional system bound to take legislative action, the federal government 
shall bring such provisions with favourable recommendations to the 
notice of the appropriate authorities of the constituent units, and 
shall also request such authorities to inform the federal government 
as to the law of the constituent units in relation to those provisions of 
the Covenant. The federal government shall transmit such informa- 
tion received from constituent units to the Secretary-General of the 
United Nations.** 


SELF-DETERMINATION 


The Commission approved three paragraphs of an article on self-de- 
termination for inclusion in both covenants. The first two paragraphs 
were along the lines of language adopted at the sixth session of the Gen- 
eral Assembly on February 5, 1952. The third paragraph was added by 
the Commission. The United States Delegation voted for the first two 
paragraphs but opposed the third paragraph. In voting for the first two 
paragraphs, the United States Delegation 2xplained, however, that it re- 
served its position to propose changes in tiese paragraphs in the future. 

The first paragraph recognizes that 

All peoples and all nations shall have the right of self- determination, 


namely, the right freely to determine their political, economic, social 
‘and cultural status. 


18 U.N. Doc. E/2256, Amer II, pp. 55-56. 
14 Art. 1 of both covenants. 
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The second paragraph calls on all countries to promote the realization of 
the right of self-determination in all their territories and to gespect the 
maintenance of that right in other countries in conformity with the pro- 
visions of the United Nations Charter. The third paragraph, which the 
United States Delegation opposed, provides that 


The right of the peoples to. self-determination shall also include perma- 
nent sovereignty over their natural wealth and resources. In no case 
may a people be deprived of its own means of subsistence on the 
grounds of any rights that may be claimed by other States. 


JAMES SiMSARIAN ® 


THE SIENA CONFERENCE OF THE INSTITUTE OF INTERNATIONAL LAW 


‘The 1952 session of the Institute was held at Siena, Italy, April 17-26, 
with an attendance of 64 members and associates, the largest in 25 years. 
Due to the session being held so early in the year, only four members were 
present from the Americas, one each from Brazil, Chile, El Salvador and 
the United States. : Seven of the judges of the International Court of 
Justice took an active part in the discussions. The City of Siena and its 
famed. university were most generous in the hospitality accorded the mem- 
bers throughout the session. 

Nearly three days were devoted to the report of Professor A. de la 
Pradelle’s Committee on the International Effects of Nationalizations. 
Some of those present thought that the subject was political and not prop- 
erly a topic within the field of international law. This view did not prevail. 
It was recognized that as limited nationalizations of foreign-owned prop- 
erty and industry had been undertaken by many non-Communist countries, 
it had become a fact in the modern world and that its juridical effects 
should therefore be ‘studied and defined. The discussions proved that the 
subject was not yet ripe for agreement in any but very general terms, and 

_after six plenary sessions it was decided to consider these discussions 
merely as an exchange of views, and the topic was passed for the con- 
sideration of the next conference. f i 

Professor Lauterpacht’s able committee report on the Interpretation of 
Treaties was also put over after considerable debate. Resolutions were 
adopted relating to the Effects of Territorial Changes upon Patrimonial 
Rights and the Influence of Population Movements (conditions démog- 
raphiques) in the Conflict of Laws. 

Judge Guerrero of the International Court of Justice reported the recom- 
mendations of a small committee relating to procedure for the election of 
judges to the Court. The Institute resolved: (1) that in view of their 


* Adviser to U. S. Representative to U.N. Commission on Human Rights, and Acting 
Officer in Charge, United Nations Cultural and Human Rights Affairs, Department of 
State. i 
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non-political character, elections to the Court should be held at a different 
time from, elections of members of other organs of the United Nations and, 
whenever bpossible, immediately after the closing of general debate at the 
opening session of the Assembly; (2) that in order to assure autonomy of 
the two bodies meeting simultaneously for the election of the judges, no 
communication should be permitted between them except the official 
announcement of the result of the elections. These resolutions were trans- 
mitted to the Secretary General of the United Nations and promptly ac- 
knowledged. 

The following new associate members were elected to the Institute: 
Hildebrando Accioly (Brazil), Roberto Ago (Italy), Georges Andrassy 
(Yugoslavia), André Giraud (France), Eduard Reut-Nicolussi (Austria), 
Peter J. Vallindas (Greece), J. M. Yepes (Colombia) and Kisaburo Yo- 
kota (Japan). 

The next conference of the Institute will be held somewhere in France, 
either in the autumn of 1953 or the spring of 1954. A. de la Pradelle was 
elected President and A. von Verdross, First Vice-President. 

The subject of the James Brown Scott essay prize to be awarded by the 
Institute in 1954, is: “‘Za guerre sur terre et ses lois de Francis Lieber à 
nos jours. Etude historique et critique.’’* 

ARTHUR K. Kuan 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


The Soviet attitude towards the Japanese Peace Treaty of 1951 is re- 
flected fully in Mr. G. Tavrov’s article entitled ‘The Treaty for the Prep- 
aration of War” (Sovetskoe Gosudarstvo i Pravo, No. 2, February, 1952, 
pp. 41-51). The San Francisco Peace Treaty was ‘‘the most flagrant and 
the most cynical violation in modern history of international agree- 
ments and the rules of international law’’ (p. 41). The author lists the 
agreements which were not observed in San Francisco: the Declaration of 
the United Nations of January Ist, 1942, the Cairo Declaration of 1948, 
the Yalta Agreement of 1945 and the Potsdam Declaration of 1945. Al- 
though the Soviet Union was at the time a neutral in the Far Eastern War, 
the author claims that the pledge taken in 1942 of not concluding a sepa- 
rate armistice or peace, as well as the Potsdam provision concerning the 
drafting of the peace treaties by those Allied Powers which signed the 
terms of surrender with the enemy states concerned, are applicable also 
to Japan. He recalls the Soviet insistence on reserving the question of the 
Japanese peace treaty for the Council of Foreign Ministers of the U.S.S.R., 
the U. S. A., Great Britain and China. However, this Soviet claim of the 
privileges of the Great Powers did not prevent the Soviet Delegation in 


1 For conditions of competition, see below, p. 728. 
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'. San Francisco from making ‘‘democratic’’ appeals to small nations over 
the heads of the United States and Great Britain. 

The second objection against the San Francisco Conference ist according 
to Mr. G. Tavrov, the non-invitation of the Chinese People’s Republic; he 
points also with visible pleasure to the absence of India and Burma. 
However, if the conference was convoked in violation of previous agree- 
ments and without following the prelimimary procedure advocated by the 
Soviet Government, if Red China was absent, why did the Soviet Union 
take part in such a conference? ‘‘The Soviet Union took part in the con- 
ference in order to use its tribune for unmasking the true, imperialistic 
` nature of the American-English draft peace treaty with Japan’’ (p. 43). 

Mr. Tavrov’s objections against the Peace Treaty itself are as follows: 

1. The lack of any provisions concerning the Japanese armed forces or 
the Japanese war industries. He observes not without reason that the 
treaty has granted to Japan in this respect ‘‘a privileged position by com- 
parison to other (defeated) States’’ (p. 45). This argument would have 
had a more convincing sound, if the Soviet Union had not encouraged 
Rumania, Bulgaria and Hungary in flouting openly the provisions of the 
Peace Treaties of 1947 relating to the limitation of their armaments. 

2. The signature by the United States and Japan of the Security Treaty 
which, according to the author, is directed against the U.S.S.R. and China 
and has transformed Japan into an American military base. ‘‘The Amer- 
ican imperialists follow the example of their Hitlerite precursors’’ (p. 46). 

3. The absence of provisions concerning the human rights of Japanese 
citizens. Mr. G. Tavrov would have been entitled to point to this difference 
with the Peace Treaties of 1947, if only the provisions of that nature in 
the latter treaties were not violated persistently by Rumania, Hungary 
and Bulgaria with the firm support of the U.S.S.R. 

4, The lack of an express provision transferring to China, Formosa, and 
the Pescadores and Paracel Islands. ‘‘These islands are now in fact oc- 
cupied by the U. S. A. which intends to retain them forever’’ (p. 48). 

5. “The American imperialists attempt in the ‘peace treaty’ which they 
have concocted to infringe upon the sovereign rights of the Soviet Union 
over South Sakhalin, the adjacent islands and the Kuriles which have 
already been placed under the sovereignty of the Soviet Union’’ (pp. 48- 
49). This is a sample of the Soviet theory according to which a victorious 
Power might unilaterally and before the conclusion of a peace treaty annex 
an enemy territory, such annexation establishing a final and perfectly valid 
title. This theory has been invoked in favor of the Soviet Union, China 
and Poland against both Japan and Germany. 

6. The Kuriles, the Bonin and Ryukyu Islands were peacefully annexed 
by Japan in the same period of the 70’s of the last century; in the case of 
the Kuriles it was done in consequence of a Russian-Japanese treaty. How- 
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ever, the author considers the unilateral annexation of the Kuriles as `- 
perfectly legitimate and justified, while he objects strongly to the present 
American Administration of, and future tristeeship over, the Bonin and 
Ryukyu Islands. He says that the American claim to the latter islands 
was not foreseen in any inter-Allied agreement concluded during the last 
war. However, the Potsdam Declaration of 1945, to which the Soviet 
Union adhered, stipulated that Japanese sovereignty would be confined to 
the four main islands and such other minor ‘slands as would be determined 
by the Allied Powers. The specific determination in regard to the Bonin 
and Ryukyu Islands was made in San Francisco. 

The author concludes by reminding that the following states have de- 
nied the validity of the Japanese Peace Treaty: the U.S.S.R., Poland, 
Czechoslovakia, the Chinese People’s Republic, the Korean People’s Re- 
public, the Mongolian Republic, and the Vietnam Republic. Their ex- 
ample has been followed by ‘‘the progressive people in all countries’’ (p. 
50), ie., by all Communists. 

In the same issue of Sovetskoe Gosudarstvo i Pravo (February, 1952), 
Mr. V. I. Zuev writes on ‘‘The Legal Rights of the Egyptian People’’ (pp. 
60-64). As one would expect, he takes an attitude uncompromisingly 
hostile to Britain. It is immaterial that the Egyptian ruling class has 
no sympathy for the Communists, as long as its policy is directed against 
a Western Power. The author quotes a pertinent pre-war statement made 
by Stalin who characterized the Egyptian struggle against Britain as 
‘« . . astruggle which is objectively revolutionary in spite of the bourgeois 
origin and nature of the leaders of the Egyptian national movement... .’’ 
(p. 60). Stalin seemed to abide by the agz-old adage that ‘‘the enemies 
of our enemies are our friends.’’ - After a historical éxposé of the British- 
Egyptian treaty relations, the author mentions the unilateral denunciation 
by Egypt of the agreements of 1899 and 1935 and asks the question: ‘‘Why 
is this unilateral denunciation by Egypt of the treaties of 1899 and 1936 
legal and does not contradict the principle of pacta sunt servanda? The 
answer to this question is provided by international law which does not 
recognize the unequal and enslaved position of its subjects” (p. 61). 


The unequal international ‘‘treaties,’’ ‘‘agreements’’ and ‘‘decisions’’ 


of conferences, organizations, commissicns and so forth, which are the 
result not of the sovereign expression of will of the parties, but of 
dictation on the part of one of them, mfringe upon the principle of 
national and State sovereignty and have no legal validity. Such 
“treaties” and ‘‘agreements’’ may be Jenounced by the party whose 
sovereign rights have been violated. (p. 61.) 


Would the Soviet Union be prepared to ‘accept the application of this 
theory to, let us say, the Finnish Peace Treaty which could hardly be de- 
scribed as being the result of the expression of free will by an ‘‘equally 
sovereign’’ Finland? 


e 
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But the events in Egypt did not interfere with Soviet interests; the 
author could calmly conclude: 


The acts of the Egyptian people which ained at securing i. national 
independence are legal and are in full agreement with international 
law, especially with its most important principle—the right of nations 

` to self-determination. The acts of the- Peas government are illegal 
and represent acts of aggression. (p. 64.) 


It is self-understood that the theory of unequal treaties and their nullity 
applies only to the Western Powers. One should not forget that Soviet 
international law is full of such theories applicable to non-Soviet states 
only. Another example of this dual approach to international law is to 
be found in a candidate of juristie sciences’ thesis presented by Mr. V. K. 
Mamaladze to the Chairs of the Theory of State and Law and of Interna- 
tional Law of the Academy of Social Sciences (Sovetskoe Gosudarstvo i 
Pravo, No. 3, March, 1952, pp. 80-81). ‘‘In bourgeois society,” says the 
candidate, ‘‘the oppressed toilers are deprived of their country. This de- 
termines their attitude towards the question of the defense of the Father- 
land. Such a defense is legal in a just, non-expansionist and liberating 
war; it is criminal in an unjust and aggressive war.’’ In other words, the 
soldiers of the Soviet bloc might fight a war, sure of performing legal acts; 
their enemies, even if in fact defending their respective countries, are taxed 
in advance as criminals, 

Mr. S. Borisov, who writes articles on the International Court of Justice 
and who alternately calls it an instrument of the State Department or 
praises it, depending, of course, on the nature of its judgments and ad- 
visory opinions, finds it possible this time to agree with the Court. His 
article is devoted to ‘‘The Sovereign Right of the States, Parties to Multi- 
lateral Treaties, to make Reservations” (Sovetskoe Gosudarstvo i Pravo, 
No. 4, April, 1952, pp. 64-69). He approves the Advisory Opinion of 
May 28th, 1951, because the Court vindicated partly, at least, the Soviet 
thesis: > ` 

Thus, the International Court confirmed (although only in regard to 
the given convention) the sovereign right of States to present reserva- 
tions to multilateral conventions. It rejected justly the practice of 
the Secretariats of the League of Nations and of the United Nations 
according to which protest on the part of any State against the reserva- 


tions could result in the exclusion of the State which formulated the 
reservations from among the contracting parties of a given convention. 


(p. 67.) 
Mr. S. Borisov is satisfied also with tae resolution adopted by the General 
Assembly on January 12th, 1952. The Court should deserve the trust 
of the Soviet Government because it has proved a few times that it has not 
been ready to support every legal thesis of the Western Powers. Although 
the record of the impartiality of the Court has been established beyond 
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any doubt, one of the Soviet reservations to the Genocide Convention has 
excluded the compulsory jurisdiction of the Court as provided for in 
Article 9 offthat convention. l 

Mr. S. Borisov points out honestly that the present Soviet thesis was not 
supported by Soviet doctrine even in fairly recent years. The textbook 
cn international law published as late as 1947 by the Institute of Law of 
the Soviet Academy of Sciences maintained that any reservations to a 
multilateral convention should be notified to the parties before the signa- 
ture of the convention and should be accepted by all the signatories. The 
well-known Soviet lawyer, Professor V. N. Durdenevskii stressed in 1951 
that reservations should be accepted by all the contracting parties, if pre- 
sented for the first time on the occasion of the ratification of the treaty. 
Professor A. D. Keylin went even further in 1950, requiring the consent 
of all the parties, even if the reservations were presented at the time of the 
signature, agreeing in this respect with the above-mentioned textbook. 

The author espouses the newest Soviet thesis that a state may make res- 
ervations to a multilateral convention at any time—at signature, adhesion 
or ratification. The other contracting parties then have the right to 
refuse to accept such reservations; he recalls the example of the Soviet 
refusal to accept the British reservations to the Kellogg Pact. He admits 
that the state which has refused to accept the reservations may decline to 
be bound by the whole convention in regard to the state which has formu- 
lated the reservations. However, the convention would remain valid in 
the relations between the party making the reservations and all other 
parties which have not objected to such reservations. 

The same issue (No. 4) contains (pp. 81-84) a review of the following 
book: V. M. Shurshalov, The International Trusteeship Regime (Moscow, 
1951). Following the reviewer, Mr. R. Tuzmukhamedov, one may note a 
few interesting ideas developed in this book which is the first of its kind 
in Soviet legal literature: 

1. ‘‘Sovereignty is vested in the people placed under a trusteeship, 
but not in the Administering Power’’ (p. 82). 

2. The population has the right to its own distinct nationality. 

3. The Administering Power has no right of ownership to the state 
property located on the trusteeship territory. 

4. The United Nations has the right to the final decision in case of any 
disagreement among the states directly concerned as to the terms of a 
given trusteeship: it may recommend the termination of a trusteeship and 
the declaration of the independence of the territory; in case of violation of 
the trusteeship agreement it is entitled to recommend to the Administering 
Power the necessary measures for the elimination of such infraction or 
may even deprive that Power of her trusteeship, which would be trans- 
ferred to another state; the United Nations may terminate unilaterally 


724 THE AMERICAN JOURNAL OF INTERNATIONAL LAW ° 


a trusteeship agreement in particular in the following cases: the commission 
of an act of aggression by the Administering Power, the inconsiderate atti- 
tude of the latter in regard to the rights of the native population, the ex- 
pulsion of that Power from the United Nations. If the United Nations 
` really had all these powers, the author of the book would have no reason 
to declare that the trusteeship agreements ‘‘are a step backwards by com- 
parison with the mandate system’’ of the League (p. 81). 
The Soviet point of view is presented in the following terms: 


The Soviet Union does not idealize the trusteeship system, but supports 
it to such extent only as it promotes the struggle of the colonial peoples 
for freedom and is a means towards the achievement of their inde- 
pendence. (pp. 82-83.) 


The reviewer himself raises the question of the Italian trusteeship : 


May a State which is not a member of the United Nations administer 
on behalf of that organization a trusteeship territory with all the re- 
sulting consequences? If so, does it not lead to the conclusion that a 
non-member of the United Nations might become in fact a member 
without the recommendation of the Security Council? The analysis 
of Chapters XII and XIII of the U.N. Charter and in particular of 
articles 75, 79, and 86 convinces one that the question of membership 
in the United Nations is preliminary to the appointment of a State as 
an Administering Power. Thus, Italy was designated as an Adminis- 
tering Power contrary to the Charter and in gross violation of inter- 
national law. (p. 83.) 


The political line of the Sovetskoe Gosudarstvo i Pravo, which is that 
of the whole Soviet press, is self-contradictory. On the one hand, the 
. review continues to publish virulent attacks on the West, especially the 
United States, while on the other, it prints a leading article appealing for 
co-operation between the socialist and the capitalist systems. It would be 
fastidious to analyze the contents of such articles as those by K. Ya. 
Chizov, ‘‘American Imperialism—the Destroyer of International Law’’ 
(No. 2, p. 52); A. N. Trainin, ‘‘Terrorism as a Method of Preparation and 
Provocation to War” (No. 3, p. 80); A. A. Mishin, ‘‘The Powers of the 
U. S. President as an instrument of Dictatorship of Monopolistie Capital- 
ism’’ (ibid., p. 48) ; Vera Bilshay, ‘‘The March of Fascist Reaction against 
the Rights of Women”’ (ibid., p. 58) ; ‘‘The Crimes of the American Ag- 
gressors’’ (No. 4, p. 9); D. B. Levin, ‘‘The Falsification of the Notions of 
International Law by Bourgeois Pseudo-Science’’ (tbid., p. 55); E. P. 
Melesho, ‘‘Unmasking the Aggressive Policy of the U. S. A. in the Balkans”’ 
(ibid., p. 87). 

It suffices to examine only issue No. 4 to see this contradiction between 
the offer of co-operation with the capitalist system and the virulent attacks 
against it. The leading article, ‘‘The Peaceful Co-Existence of the Two 
Systems is the Main Foundation of Contemporary International Law” 
(pp. 1-8), advocates co-operation between the Soviet bloc and the West. 
(Its publication coincided with the so-called International Economic Con- 
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ference held in Moscow). Without that peaceful co-operation ‘‘interna- 
tional law itself is inconceivable” (p. 1). The article quotes profusely 
from varioks statements of Stalin, which he made between 1946 and 1952, 
in order to prove that the Soviet Government has always been willing to 
co-operate with the West. 


Insofar as the U.S.S.R. is concerned, its foreign policy is prominent 
not only for the ardent desire to collaborate with the capitalist coun- 
tries, but also for the unwavering attempts at securing the peaceful 
co-existence and co-operation of the two systems by all possible diplo- 
matic and international law means. (p. 2.) 
We have seen some of these means—the many vetoes cast in the United 
Nations, the intermittent boycotts of its various organs, the absence from 
practically all specialized agencies, the Berlin blockade, the shooting down 
of foreign planes, et cetera. However, Stalin might be right when he said 
in Pravda on May 8th, 1947, that ‘‘. . . States and men might quarrel 
even if they represent identical economic systems” (p. 3). Actually he 
was prophetic, because barely a year later the Cominform denounced Tito 
and his regime. 
The only reason for the lack of co-operation between the Soviet Union 
and the West is, of course, the unwillingness of the Western Powers. 
As to the Soviet lawyers, 


the Soviet science of international law is unanimous in recognizing the 
fact that, in spite of the existence of States representing the two sys- 
tems, contemporary international relations and collaboration among 
States pertaining to different systems should be regulated by the 
same generally ackncwledged norms of international law, those norms 
being binding upon all contemporary subjects of international law 
independently of the question as to what system those subjects might 
belong. (p. 7.) 


In April, 1947, Stalin said: ‘‘Co-operation does not require that nations 
should have identical regimes. It is necessary to respect systems which 
have been approved by the nations.’’ (p. 6.) It might seem that the 
capitalist regimes could be approved by the nations concerned and should 
then be respected by the Communist states. How to reconcile this state- 
ment with others which define the réle of the Soviet Union as a basis of 
the world revolution or with this sentence printed in the same issue: ‘‘It 
is self-understood that State interests coincide with those of the ruling 
class of a given State, and that only in the Soviet Socialist State are they 
identical with the interests of the whole nation.” (D. B. Levin, ‘‘The 
Falsification of the Notions of International Law by Bourgeois Pseudo- 
Science,’’ p. 58.) Are the regimes of the capitalist states approved by the 
nations concerned or do they reflect only the interests of the ruling class? 
Should those regimes be respected because they correspond to the will of 
the nations involved or should they not be respected because they represent 
only the interests of a ruling minority? 
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It might not be the most effective manner of convincing Western public 
opinion of the necessity of co-operation with the Soviet bloe by insulting 
its leaders and intellectuals, as Professor D. B. Levin does inghis article, 
mentioned above. Is it really an appeal to friendly collaboration-to write: 


Contemporary bourgeois ‘‘science’’ of international law comes to the ` 
rescue of imperialist diplomacy in the task of falsifying international 
law. Acting on the orders of the aggressive governments, it permeates’ 
all problems of international law with propaganda of the corrupt 
ideology of cosmopolitanism which represents in substance the denial 
of the most fundamental and elementary premises of that law and of 
international co-operation. It cynically falsifies the very notion and 
fundamental principles of international law as well as particular. 
international law institutions according to the aggressive and ex- 
pansionist plans of American imperialists and their partners. (p. 55.) 


Professor D. B. Levin, who was denounced last year by his colleagues as 
an objectivist cosmopolitan for his book on diplomatic immunity, rehabili- 
tates himself by assailing several Western lawyers and their theories. 
American imperialism, which tries to subvert the independence of states 
for the sake of a world state dominated by the United States, is served by 
such theories and lawyers: the priority of international law over municipal 
law (Kelsen and Verdross); individuals and international organiza- 
tions being, along with states, subjects of international law (Scelle, 
Lauterpacht, Jessup) ; the concept of international legislation (Eagleton, 
Briggs, Woolsey), et cetera. Of course, the AMERICAN JOURNAL OF INTER- 
NATIONAL Law is reactionary, while Mr. Pitman Potter is ‘‘one of the most 
aggressive American bourgeois lawyers’? (p. 61). The ‘‘progressive’’ 
Professor D. B. Levin finds salvation in the theory of common consent 
which he develops in connection with the sources of international law: 
The main sources are chiefly international agreements, bilateral and 
multilateral, which have been freely concluded by States on the basis 
of equality of the parties, and customs or such rules of conduct which 
have acquired obligatory force in consequence of a long and uniform 
observance in practice with the consent of States ...; to [inter- 
national] agreements, as sources of international law, may be assimi- 


lated to some extent the decisions of international conferences and 
organizations which have been freely adopted by all the participants. 


(p. 59.) 
Thus, Mr. D. B. Levin cast an anathema on contemporary ‘‘bourgeois’’ 
lawyers in the name of the 19th-century theory of common consent which 
was elaborated by no less ‘‘bourgeois’’ lawyers of the time. 
Soviet lawyers may follow any theories which they, or rather their gov- 
ernment, prefer, but some courtesy in regard to their Western counter- 
parts would be more in tune with the slogan of peaceful co-existence of the 


two systems. 
W. W. Kutsx1 
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‘THE NEW INTERNATIONAL SANITARY REGULATIONS 


On October 1, 1952, most of the international agreements dealing with 
health we§e superseded by a comprehensive set of Regulations which was 
adopted by the Fourth World Health Assembly in May of 1951. These 
Regulations were enacted under Articles 21 and 22 of the Constitution of 
the World Health Organization (WHO) which authorize the Assembly of 
the organization to prescribe rules regarding ‘‘sanitation and quarantine 
requirements and other procedures designed to prevent the international 
spread of disease.’’ 

The Regulations provide for such matters as the obligation of the 
participating states to inform WHO of the presence and location of in- 
fected areas and for the particular measures to be applied to prevent 
the spread of certain diseases. It applies to all forms of transportation, 
and prescribes the methods of assuring adequate sanitation of conveyances, 
passengers and freight. Special details are set forth for each of the so- 
called quarantinable diseases, namely, plague, cholera, yellow fever, small- 
pox, typhus, and relapsing fever, the transmittal of which, it should be 
observed, is what the Regulations are designed to prevent. 

Six appendices provide certain form certificates, specifically a deratting 
certificate, international certificates of vaccination or revaccination against 
cholera, yellow fever, and smallpox, a maritime declaration of health, and 
the sections of the aircraft general declaration which pertain to health. 

Two annexes are also attached which deal with sanitary control of the 
pilgrim traffic and with health standards on ships and airplanes carrying 
pilgrims.. These apply to the trips to the Holy Places in the Hedjaz dur- 
ing the season of the Pilgrimage. 

Exeept where specifically rejected by member states, the Regulations 
go into force with reference to all states which are members of the World 
Health Organization, and provision is made for the adherence of non- 
member states. Reservations are to be considered as valid only if ac- 
cepted by the World Health Assembly. l 

The following agreements and ‘‘similar agreements’’ have been. replaced 
by the Regulations: i 


(a) International Sanitary Convention, signed in Paris, December 38, 
1908 ; 

(b) Pan American Sanitary Convention, signed in Washington, October 
14, 1905; l 

(e) International Sanitary Convention, signed in Paris, January 17, 
1912; 

(d) International Sanitary Convention, signed in Paris, June 21, 1926; 

(e) International Sanitary Convention for Aerial Navigation signed at 
The Hague, April 12, 1938; 
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(£) International Agreement for dispensing with Bills of Health, signed 

in Paris, December 22, 1934; 

International Agreement for dispensing with Consulag Visas on 

Bills of Health, signed in Paris, December 22, 1934; 

(h) Convention modifying the International Sanitary Convention of 
June 21, 1926, signed in Paris, October 31, 1988; 

(i) International Sanitary Convertion, 1944, modifying the Interna- 
tional Sanitary Convention of June 21, 1926, opened for signature 
in Washington, December 15, 1944; 

(j) International Sanitary Convention for Aerial Navigation, 1944, 
modifying the International Sanitary Convention of April 12, 1933, 
opened for signature in Washington, December 15, 1944, except 
paragraph 2 of Article XVII; l 

(k) Protocol of April 23, 1946, to prolong the International Sanitary 
Convention, 1944, signed in Washington; 

Q) Protocol of April 23, 1946, to prolong the International Sanitary 
Convention for Aerial Navigation, 1944, signed in Washington. 


— 


(g 


The Pan American Sanitary Code, signed at Havana, November 14, 
1924, remains in force with the excepzion of Articles 2, 9, 10, 11, 16 to 53 
inclusive, 61 and 62.1 

H. B. JAcoBINI 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT* 

The Institute of International Law ennounces the subject for the Francis 
Lieber Prize (1200 Swiss francs) to be awarded in 1954. The subject is: 
War on Land and its Laws from Francis Lieber to the Present Day. An 
Historical and Critical Study. Explanation : ‘‘Candidates are particularly 
expected to discuss to what extent the principles contained in the Hague 
Regulations concerning land warfare of 1899 and 1907 still retain a value, 
and what improvements could be brought to these Regulations as regards 
their application.’’ : 

The competition is open to anyon3, except members or associates or 
former members or associates of the Institute. 

The essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages, corresponding to a printed octavo page of 
the same character as a page of the 19&0 volume of the Annuaire de l’Insti- 
tut de Droit International. Essays may be written in English, French, 
German, Italian or Spanish. They should be sent anonymously and in 
three copies. Hach copy must be supplied with two mottoes. The mottoes 


1 International Sanitary Regulations, Art. 105. : 
* These prizes were instituted by Dr. Scott in 1932 during his lifetime (see this Jouz- 
NAL, Vol. 26 (1932), p. 373). They are be-ng continued under a bequest in his will. 
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should be inseribed on an accompanying envelope containing the surname 
and first names, the date and place of birth, the nationality and address 
of the aughor. The essays must be in the hands of the Secretary General 
of the Institute (Professor Hans Wehberg, 1 avenue de la Grenade, Geneva, 
Switzerland) not later than June 30, 1954. 

The revised conditions of the prize will be found in the Annuaire de 
Vinstitut de Droit International for 1950 and in Die Friedens-Warite, 
Vol. 50, No. 2. l 

The Institute has granted the Grotius Prize to Dr. Martinus Willem 
Mouton of Wassenaar, The Netherlands, euthor of a critical study of the 
legal status of the continental shelf and of the questions involved in the 
use of the sea above it and of its sea bed and subsoil, beyond the outer 
limit of the territorial waters. This essay has been published by Martinus 
Nijhoff in The Hague. Another study on the same subject by Dr. José 
Luis de Azcárraga of Madrid has been declared worthy of honorable 
mention. 


CATALOGUE OF GROTIUS MANUSCRIPTS 


After the middle of the nineteenth century, with a revival of interna- 
tional law, there developed a greater interest in Grotius. New transla- 
tions of De iure belli ac pacis appeared ir. England in 1853, in France in 
1867, and in Germany in 1869. It is easy to understand how in the same 
period those who were in the possession of manuscripts relating to the 
great founder of international law paid more attention to their treasures. 
And so it happened that in a village, Cuyx near Nimeguen in The Nether- 
lands, a tobacco manufacturer, Mr. Regouin, had obtained a box containing 
manuscripts written by Hugo Grotius or tsed by him. This box had come 
from Hugo Cornets de Groot, a descendent of Grotius, who had died in 
the beginning of the year 1864. Cornets de Groot, a bachelor, had lived 
with Regouin and his family more than 40 years in Cuyk. The box with 
manuscripts, and also some books and two silver medals, had served as a 
kind of remuneration for all the care bessowed by the Regouin family on 
Mr. Cornets de Groot. Mr. Regouin, in the possession of the manuscripts, 
tried first to sell them to relatives of the deceased, but these efforts did not 
succeed. He had, however, a debt to a tobacco firm in Rotterdam, and 
he negotiated the payment of his debt ky the transfer of the box with 
manuscripts to the Rotterdam firm. This firm then consulted the Minister 
of the Remonstrant Church in Rotterdam, and this man, being a scholar, 
realized instantly the importance of the papers. The result was that in 
November, 1864, the whole collection was sold at auction by the bookseller 
and publisher Martinus Nijhoff at The Hague. For the sale a learned 
bibliographer, P. A. Tiele, brother of the ebove-mentioned Christian Minis- 
ter, prepared an extensive catalogue. (Our source for these details is a 
number of papers and letters which the Royal Library at The Hague and 


730 THE AMERICAN JOURNAL OF INTERNATIONAL LAW *° 


the Peace Palace Library have obtained in later years.) It is this cata- 
logue, the inventory of which had been used as a means of payment in £ 
tobacco transaction, that has been newly printed and pubpished by 
Martinus Nijhoff. 

~- Let us consider the importance of this publization. The number ol 
Grotiana listed is impressive: ninety-nine. Bus, more significant, the 
collection contained letters, state resolutions, diplomatic documents, scien- 
tific writings. In 1864 the experts thought in the beginning that even the 
manuscript of: De iure belli ac pacis had been d:scovered. The first list 
of the collection produced by the Rotterdam Minister mentioned the 
manuscript of this famous work. But listing De ture belli ac pacis was an 
error. The document in question, however, was still more important: it 
was the manuscript of a then unknown work written by Grotius when he 
was a youth, De wure-praedae (On the Law of Prize). Only the XIIth 
chapter had been published in Grotius’ time as Kare liberum (The Free- 
dom of the Seas). The Carnegie Endowment for International Peace at 
Washington deserves great credit for having recently published in its 
series of the Classics of International Law—alas. as the last volumes of 
that series—not only an English translation but also a collotype repro- 
duction of the manuscript, the Latin text having already been printed in 
1868. 

An auction gives everybody the opportunity cf making a bid for an 
important piece. But in an auction there is also the risk that important 
documents may be scattered to unknown regions and places. So it hap- 
pened in 1864. We do not-yet know, even after the serious efforts made 
by the learned editors of the new edition of the catalogue, all of the places 
to which these manuscripts of Grotiana were scattered. In most cases, 
however, the documents can be located. The Leiden University Library 
bought the manuscripts of De iure praedae, and Grotius’ Defense against 
William Welwod. The State Archives at The Hague obtained a number 
of important documents in relation to the Dutch voyages to the Hast 
Indies. (At the Anglo-Dutch colonial conferences of 1618 and 1615 Grotius 
served as the legal expert and formulated the statement of the Dutch 
viewpoint.) The Swedish Government bought some important documents. 
(Grotius was from 1635 till 1645 Sweden’s ambassador in France.) The 
Remonstrant Church in Rotterdam, where Grotius occupied a high func- 
tion before his trial, purchased documents concerning political and reli- 
gious disputes. The Municipal Archives-of Rotterdam also obtained some 
documents. We,should mention also the interesting documents about the 
legal position of the Jews. At the request of the States of Holland Grotius 


1Catalogue de Manuscripts Autographes de Hugo Grotius dont la Vente a eu lieu- 
a la Haye le 15 novembre 1864 sous la direction et au dcmicile de Martinus Nijhoff. 
Deusieme édition avec annotations de W. J. M. Van Eysinga et L. J. Noordhoff., a 
Haye: Martinus Nijhoff, 1952. pp. 31. 5 Dutch guilders. 
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made in 1615 a draft of rules for the Jews, which documents are now to 
be found in the Library His Haim and in the Bibliotheca Rosenthaliana 
in Amstegdam. These documents were published in 1949. The reader 
should understand that the new edition of the catalogue, nicely published 
by Martinus Nijhoff, is not merely a simple reprint of the old catalogue 
of 1864. The edition is the joint work of the best outstanding living ex- 
pert on Grotius’ life and works, Professor van Eysinga, and of an official 
keeper of records, Mr. L. J. Noordhoff. They have added to the various 
titles, insofar as has been possible, the nacessary notes, with the result 
that we know the details about the location and the publication of a manu- 
script, if publication took place. 

As indicated, the editors did not succeed in finding all of the documents. 
Under 21 of 85 titles (the other 14 are documents concerning Grotius’ 
descendants, which the editors have not meluded), we find the remark, 
“L'on ignore où ce document se trouve.’ We expect, however, that the 
new issue of the old inventory will revive interest in Grotius and will 
facilitate the discovery of the Grotiana of which we have lost sight. 

i JACOB TER MEULEN 
Peace Palace 


GUATEMALAN ASSOCIATION OF INTERNATIONAL LAW 


Information has been received recently soncerning the establishment of 
the Guatemalan Association of Internationel Law at Guatemala City. Un- 
der date of December 29, 1951, the Government of Guatemala approved ' 
the statutes of the Association and recognized it as a juridical person. 
Dr. José Matos is honorary president, and Lic. José Rodriguez Cerna is 
honorary vice president, of the Association. The charter members are 
Gabriel Biguria, Julio Camey Herrera, Alfonso Carrillo, Gilberto Chacón 
Pazos, Carlos Garcia Bauer, Guillermo Alonso Medrano, José Luis Men- 
doza, Adolfo Molina Orantes, Federico Relz Bennett, José Rolz Bennett, 
Eugenio Silva Peña, David Vela and Ernesto Viteri. The Association 
received its charter through the representations of Carlos Garcia Bauer, 
Gilberto Chacón Pazos and Adolfo Molina Orantes, who acted as the pro- 
visional Board of Directors for this purpose. 

The purposes of the Association, as stated in its statutes, are: (a) to 
promote the study and exposition of international law with a view to its 
progressive development and codification; tb) to contribute to the develop- 
ment and encouragement of respect for human rights and fundamental 
freedoms; (e) to study the international problems of Guatemala and 
advocate their just solution; (d) to promcte the establishment and main- 
tenance of international relations on the basis of law and justice, and to 
contribute to the development of the feeling of solidarity among the Ameri- 
ean Republics; (e) to study American problems from the point of view of 
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international law; (f) to contribute to the publication of the work of inter- 
national organizations, especially of the Organization of the United Nations 
and the Organization of American States; (g) to contribute to the publica- 
tion of treaties and conventions which affect or might affect Guatemala; 
- (h) to contribute to the study of means conducive to the rapprochement 
of the Central American countries and the solution of the problems of 
international law arising emong them. 

The statutes state that the Association will maintain relations with 
similar organizations of other countries and with cultural bodies of 
Guatemala, especially the University of San Carlos. 

The Association is governed by an Executive Board composed of the 
President, Vice President, First and Second Secretaries and the Treasurer. 
Its principal activities will consist of holding semi-annual meetings and 
publishing a periodical Journal of the Guatemalan Association of Interna- 
tional Law. The Journal will publish documents and articles relating to 
the purposes of the Association. It will be under the direction of an edi- 
torial committee appointed by the Executive Board. 

The Society welcomes w:th pleasure the appearance of the Guatemalan 
Association of International Law among the American organizations dedi- 
cated to the promotion of the study of international law and the establish- 
ment of international relations on the basis of law and justice. 

E. H. F. 


JUDICIAL DECISIONS 


By Wim W. BisnHop, JR. 
Of the Board of Editors 


AMBATIELOS CASE (JURISDICTION), GREECE v. Unrrep Kinepom.? I.O. 
Reports, 1952, p. 28. 

International Court of Justice,? Judgment of July 1, 1952. 

Jurisdiction of International Court of Justice under bilateral treaty— 

Relation between Anglo-Greek treaty of July 16, 1926 and Declaration 

of same date—No retroactive operation of treaty where no provision 

to that effect and no special reason. 


The Greek Government brought this case against the United Kingdom . 
with respect to.the rights of a Greek shipowner alleged to have suffered in 
1922 and 1923 considerable loss in consequence of a contract which he made 
in 1919 with the Government of the United Kingdom (represented by the 
Ministry of Shipping) for the purchase of nine steamships then under 
construction, and of certain adverse decisions in the English courts in 
connection therewith. The Greek Application referred to treaties of com- 
merce and navigation between Greece and Great Britain, signed Nov. 10, 
1886, and July 16, 1926, and asked the Court to declare that it had juris- 
diction to adjudge that the arbitral procedure provided for in the Final 
Protocol of the.1886 treaty receive application in the present matter, 
and that an Arbitration Commission provided for in that Protocol be 
constituted within a reasonable time, to be fixed by the Court. 

The Protocol to the 1886 treaty provided that ‘‘Any controversies which 
may arise respecting the interpretation or execution of the present Treaty, 
or the consequences of any violation thereof, shall be submitted’’ to an 
Arbitral Commission of arbitrators, selected by the two parties, and an 
umpire chosen by them. 

The 1926 treaty provided that any dispute as to its interpretation or 
application should be referred to the Permanent Court of International 
Justice, unless the parties agreed otherwise. The Declaration of July 16, 
1926 read: 


1It is regretted that the bulk of I.C.J. opinions has made it necessary to depart 
from the previous practice of giving these opinions in as nearly full form as practi- 
cable, and to substitute a digest instead. 

2 Consisting of Vice President Guerrero, Acting President; President McNair; Judges 
Alvarez, Basdevant, Hackworth, Winiarski, Zoričić, Klaestad, Badawi Pasha, Read, 
Hsu Mo, Carneiro, Rau, and Armand-Ugon; and Judge ad hoe Spiropoulos. 
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Tt is well understood that the. Treaty of Commerce and Navigation 
between Great Britain and Greece of to-day’s date does not prejudice 
claims on behalf of private persons based on the provisions of the 
Anglo-Greek Commercial Treaty of 1886, and that an} differences 
which may arise between our two Governments as to the validity of 
such claims shall, at the request of either Government, be referred to 
arbitration in accordance with the provisions of the Protocol of No- 
vember 10th, 1886, annexed to the said Treaty. 


In reply to the Greek Application, the United Kingdom submitted a 
preliminary objection that the International Court of Justice had no 
jurisdiction to entertain the Greek request that the United Kingdom Gov- 
ernment be ordered to submit to arbitration a claim based on the 1886 
treaty, or to decide itself on the merits of such a claim. 

The Court found that the 1886 treaty, though denounced by Greece in 
1919 and 1924, was continued in force by agreements and exchanges of 
notes, the last of which provided that it would lapse on the date the 1926 
treaty came into force. The Court said, in part: 


Greece has not accepted the compulsory jurisdiction of the Court 
under Article 86{2) of its Statute and therefore can invoke the juris- 
diction of the Court only under Article 36 (1), by virtue of a special 
agreement or the provisions of a treaty. The Hellenic Government 
relies, in the present case, on Article 29 of the Treaty of 1926, read in 
the light of Article 37 of the Statute of the Court, which in effect pro- 
vides that all references in treaties to the. Permanent Court of Inter- 
national Justice must now be construed as re prences to the Interna- 
tional Court of Justice. ... 

It follows, therefore, that any dispute as to the interpretation or 
application of any of the provisions of the Treaty of 1926 is referable 
by either Party to this Court. 


As for the British contention that the 1926 treaty did not come into 
effect until July, 1926, and could not apply to events which the Greek 
Government claimed had taken place in 1923 and 1924, the Court rejected 
a Greek argument that because the substantive provisions of the 1926 
treaty were similar to those of the 1886 treaty, the Court could adjudicate 
upon claims based on an alleged breach of the similar clauses of the 1886 
treaty, saying: 

To accept this theory would mean giving retroactive effect to Article 
29 of the Treaty of 1926, whereas Article 32 of this Treaty states that 


the Treaty, which must mean all the provisions of the Treaty, shall 
come into force immediately upon ratification. ... 


As for the British contention that provisions of the 1926 Declaration 
were not provisions of the treaty within the meaning of Article 29 of the 
treaty, the Court stated: 

. . In support of the contention that the Declaration is not a part 


of the Treaty, it is said that the Declaration was signed separately 
from the Treaty proper, though by the same signatories and on the 
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same day. It is also pointed out that the Declaration refers to the 
Treaty not as ‘‘this Treaty” or ‘‘the prasent Treaty’’—which would 
have been the proper mode of reference if the Declaration had been 
regarddl as part of the Treaty—but as ‘‘the Treaty ... of today’s 
date,’’ thereby indicating that the Treaty had already been completed 
and ‘signed. Moreover, it is urged, the Declaration does not say that 
it is to be regarded as a part of the Treaty, presenting in this respect 
a marked contrast to one of the Declarations annexed to the Greco- 
Italian Commercial Treaty of November 24th, 1926. 

On the other hand, it is to be noted that the Plenipotentiaries in- 
cluded the Treaty and the Customs Schecule (which is unquestionably 
a part of the Treaty) and the Declaration in a single document of 44 
pages, the Declaration being on page 44. Again, shortly after the 
exchange of ratifications, the Government of the United Kingdom 
issued Treaty Series No. 2 (1927), a single document entitled ‘‘Treaty 
of Commerce and Navigation between the United Kingdom and Greece 
and accompanying Declaration,’’ and presented it to Parliament. 
Furthermore, the British Foreign Office and the Chargé d’Affaires of 
the Hellenic Republic at Berne communicated official texts to the 
League of Nations at Geneva for registration, which led to their in- 
clusion in the League of Nations Treaty Series under a single number, 
as “No. 1425. Treaty of Commerce and Navigation between the 
United Kingdom and Greece and accompanying Declaration signed at 
London, July 16th, 1926.” 

Cogent evidence as to what both Parties intended is furnished by the 
instruments of ratification exchanged Letween the United Kingdom 
and Greece... . 29 


The Court pointed out that the Greek instrcment of ratification included 
both the treaty and the Declaration, so thar ‘‘It is clear, therefore, that 
Greece treated the Declaration as a part cf the Treaty.” The United 
Kingdom ratification referred to the ‘‘Treaty,’’ which ‘‘is, word for word, 
as follows,’’ and then proceeded to quote the TOAN: Schedule, and Declara- 
tion. The Court continued: 


From the words ‘‘which Treaty is, wcrd for word, as follows” and 
the text that follows the words, it is clear that the United Kingdom also 
regarded the Declaration, as well as the Customs Schedule, as included 
in the Treaty. The ratification of a treaty which provides for ratifica- 
tion, as does the Treaty of 1926, is am indispensable condition for 
bringing it into operation. It is not, zherefore, a mere formal act, 
but an act of vital importance. When the Government of the United 
Kingdom speaks of tha Treaty in its own instrument of ratification, as 
being ‘‘word for word as follows’’ and includes the Declaration in 
the text that follows, it is not possible for the Court to hold that the 
Declaration is not included in the Treaty. 

The nature of the Declaration also points to the same conclusion. 
It records an understanding arrived at by the Parties before the 
Treaty of 1926 was signed as to what zhe Treaty, or as Counsel for 
the Government of the United Kingdom preferred to put it, the re- 
placement of the Treaty of 1886 by tke Treaty of 1926, would not 
prejudice. . . . But for the Declaratior, Article 32 of the Treaty of 
1926, which brought that Treaty into force upon ratification, might, 
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in the absence of any saving clause, have been regarded as putting the 
Treaty into full operation so as completely to wipe out the Treaty of 
1886 and all its provisions, including its remedial provisions, and eny 
claims based thereon. Indeed, the United Kingdom Govdénment, be- 
fore proceeding to the signature of the Treaty of 1926, asked for an 
assurance that the Hellenic Government would not regard ‘‘the œn- 
clusion of the Treaty” as prejudicing certain claims of British sub- 
jects based on the older Treaty. The intention of the Declaration was 
to prevent the new Treaty from being interpreted as coming into full 
force in this sweeping manner and thus prejudicing claims based on 
the older Treaty or the remedies provided for them. ... Thus, the 
provisions of the Declaration are in the nature of an’ interpretation 
clause, and, as such, should be regarded as an integral part of she 
Treaty, even if this was not stated in terms. 

For these reasons, the Court holds that either expressly (by virvue 
of the United Kingdom’s own instrument of ratification) or by neces- 
sary implication (from the very nature of the Declaration) the peo- | 
visions of the Declaration are provisions of the Treaty within he 
meaning of Article 29. Consequently, this Court has jurisdiction to 
decide any dispute as to the interpretation or application of ~he 
Declaration and, in a proper case, to adjudge that there should be a 
reference to a Commission of Arbitration. Any differences as to zhe 
validity of the claims involved will, however, have to be arbitrat:d, 
as provided in the Declaration itself, by the Commission. 


The Court would decide whether there is a difference between ~he 
Parties within the meaning of the Declaration of 1926. Should -he 
Court find that there is such a difference, the Commission of Arbitra- 
tion would decide on the merits of the difference. 

It may be contended that because a special provision overrides a 
general provision, the Declaration should override Article 29 of the 
Treaty of 1926 and, as it lays down a special arbitral procedure, it 
excludes the jurisdiction of the Court under Article 29. While it is 
true that the Declaration excludes the Court from functioning as the 
Commission of Arbitration, it is equally true that it lies with the Court 
to decide precisely whether there should be a reference to a Commis- 
sion of Arbitration. 


The Court rejected a further British contention that the Declaration 
covered only claims formulated before the Declaration was signed, and that 
no claim was formulated by the Greek Government until thereafter, saying 
“There is no reference whatever in the Declaration to the date of formula- 
tion of the claims, the only requirement is that they should be based on 
the Treaty of 1886.’’ Pointing out that the negotiations did not suppert 
the British contention on this argument, the court added: ‘‘In any case 
where, as here, the text to be interpreted is clear, there is no occasion to 
resort to preparatory work.’’ It added: 

If the United Kingdom’s interpretation were accepted, claims based 


on the Treaty of 1886, but brought after the conclusion of the Tresty 
of 1926 would be left without solution. They would not be subject to 


0 
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arbitration under either Treaty, although the provision on whose 

breach the claim was based might appear in both and might thus have 

been in force without a break since 1886. The Court cannot accept an 

interpfetation which would have a result obviously contrary to the’ 
language of the Declaration and to the continuous will of both Parties 

to submit all differences to arbitration of one kind or another. 


A British argument that the treaty of 1836 contained no provision ap- 
plicable to the case was declared to be one noz fully argued by both Parties, 
and not to be decided at this stage. 

Thus, adjudicating on the Preliminary Objection, the Court found by 
13 votes to 2° ‘‘that it is without jurisdiction to decide on the merits of the 
Ambatielos claim’’; and by 10 votes to 54: 


that it has jurisdiction to decide whether the United Kingdom is under | 
an obligation to submit to arbitration, in accordance with the Declara- 
tion of 1926, the difference as to the validity of the Ambatielos claim, 
in so far as this claim is based on the Treaty of 1886; . . . that the 
time-limits for the filing of a Reply and a Rejoinder shall be fixed by 
subsequent Order.® 


Awnauo-IRanian Or Co. Case (JuRispicTiay), Untrep Kinapom v. Iran.* 
I. C. J. Reports, 1952, p. 93. 
International Court of Justice,? Judgment of July 22, 1952. 


Interpretation of the Iranian Declaraticn of acceptance of the Court’s 
compulsory jurisdiction: words to which expression ‘‘postérieurs a 
la ratification de cette déclaration”? refer—Declaration limited to the 
application of treaties or conventions accepted by Iran after ratifica- 
tion of the Declaration—Most-favoured-nation clause contained in a 
treaty earlier in date than the ratification of the Declaration: impos- 
sibility of founding thereon a claim to invoke subsequent treaties far 
the purpose of establishing the Court’s jurisdiction—Treaties and 
Conventions—Nature of the Concession Contract of 1933—Question 


3 Apparently Judge Carneiro and Judge ad hoc Spiropoulos. 

4The judges who gave dissenting opinions. 

8 Judges Carneiro and Spiropoulos gave concurrirg opinions; Judge Alvarez declared ` 
that there were ‘‘sufficient grounds for holding thet the Court has jurisdiction to deal 
with the merits of the Ambatielos claim’’; and Judges McNair, Basdevant, Zoričić, 
Klaestad and Hsu Mo gave dissenting opinions. 

By order dated July 18, 1952, the International Court of Justice fixed the following 
time limits for the filing of the reply and rejoinde:: October 3, 1952, for the reply of 
the Greek Government, and January 6, 1953, for the rejoinder of the United Kingdom 
Government (I.C.J. Reports, 1952, p. 90). - 

1 Excerpted text of opinion. For the backgroand of this case, see note in this 
JOURNAL, Vol. 45 (1951), p. 749. 

2Consisting for this case of Vice President, Guerrero, Acting President; President 
McNair; Judges Alvarez, Basdevant, Hackworth, Winiarski, Zoričić, Klaestad, Badawi 
Pasha, Read, Hsu Mo, Carneiro, Armand-Ugon; ard Judge ad hee Sandjabi. 


738 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


whether ony agreement between the Parties resulted from the action 
taken by the Council of the League of Navions—Inapplicability of the 
principle of forum prorogatum. $ 


[To the British Memorial in this cese Iran replied by filing a document 
entitled ‘‘Preliminary Observations: Refusal of the Imperial Government 
to recognize the jurisdiction of the Court.’’ In its submissions Iran asked 
the Court to declare that it lacked jurisdiction over the British complaint, 
because in view of Article 2, paragraph 7, of the United Nations Charter 
“the matters dealt with by the Nationalization Laws’’ were ‘‘essentially 
within the domestic jurisdiction of States and incapable of being the sub- 
ject of an intervention by any organ of the United Nations’’; because the 
Court has jurisdiction only insofar as conferred by the declarations of the 
parties, and the Iranian Declaration did not include ‘‘questions which, 
according to international law, are within the exclusive jurisdiction of 
States,” nor disputes relating to the application of treaties accepted by 
Persia prior to ratification on September 19, 1932, of acceptance of the 
“Optional Clause’’ for jurisdiction of the Court, the British claims being 
based on treaties of 1857 and 1908; because any ‘‘tacit agreement’’ in con- 
nection with the renewal of the Anglo-Iranian Oil Company’s concession 
in 19838 ‘‘does not possess the character of a treaty or convention, because 
it was not concluded between States, was not put in writing, and was not 
registered in conformity with Article 18 of the Covenant of the League of 
Nations’’; because the British claims ‘‘have no relation to the treaties, 
or alleged treaties, that are invoked’*; and because local remedies under 
Iranian law had not been exhausted. 
` The United Kingdom subniitted that only the question of jurisdiction 
arose at the present time; that the case fell within the Iranian acceptance 
of jurisdiction since that covered disputes arising after ratification thereof 
in regard to situations or facts subsequent thereto and having reference 
` to the application of treaties or conventions accepted by Iran at any time; 
that the United Kingdom could rely on the most-favored-nation provisions 
of its treaties of 1857 and 1908 with Persia, taken together with treaties 
between Persia and third countries, on the exchange of notes with Persia 
of May 10, 1928, and on ‘‘the Treaty stipulation arising out of the settle- 
ment in 1938, through the mediation of the Council of the League of 
Nations, of the international dispute between the United Kingdom and 
Persia, the conditions of which settlement are contained in the Concession 
Convention’’ concluded by Persia and the Anglo-Persian Oil Co.; that 
even if Iran was correct in contending that her acceptance of jurisdiction 
was confined to treaties accepted after ratification of the Declaration ac- 
cepting jurisdiction, nevertheless the United Kingdom could rely on its 
most-favored-nation clauses taken together with the treaty of February 
20, 1934, between Iran and Denmark, as well as on the 1933 agreement 
embodied in the Concession Conventior ; that the matter was not a domestic 
question within the meaning of the United Nations Charter or the accept- 
ance of jurisdiction of the Court, and that Article 2, paragraph 7, of the 
Charter ‘‘is not relevant to the jurisdiction of the Court; and that Iran 
having submitted to the Court for decision several questions other than 
objections to the jurisdiction, jurisdiction was thereby conferred on the 
principle of forum prorogatum.] 


8 Caption by the Court. 
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On April 29th, 1933, an agreement was concluded between the Imperial 
Government of Persia (now the Imperial Government of Iran, which name 
the Court yu use hereinafter)and the Angh-Persian Oil Company, Lim- 
ited (later the Anglo-Iranian Oil Company, Limited), a company in- 
corporated in the United Kingdom. This agreement was ratified by the 
Iranian Majlis on May 28th, 1938, and came into force on the following 
day after having received the Imperial assent. 

On March 15th and 20th, 1951, the Iranian Majlis and Senate, re- 
spectively, passed a law enunciating the principle of nationalization of the 
oil industry in Iran. On April 28th and 3Cth, 1951, they passed another 
law ‘‘concerning the procedure for enforcement of the law concerning the 
nationalization of the oil industry throughout the country.’’ These two 
laws received the Imperial assent on May Ist, 1951. 

AS a consequence of these laws, a dispute arose between the Government 
of Iran and the Anglo-Iranian Oil Company, Limited. The Government 
of the United Kingdom adopted the cause >f this British Company and 
submitted, in virtue of the right of diplomatie protection, an Application 
to the Court on May 26th, 1951, instituting proceedings in the name of the 
government of the United Kingdom of Great Britain and Northern Ireland 
against the Imperial Government of Iran. 

On June 22nd, 1951, the Government of tke United Kingdom submitted, 
in accordance with Article 41 of the Statute and Article 61 of the Rules of 
Court, a request that the Court should indicate provisional measures in 
order to preserve the rights of that Government. In view of the urgent 
nature of such a request, the Court, by Order of July 5th, 1951, indicated 
certain provisional measures by virtue of the power conferred on it by 
Article 41 of the Statute. The Court stated expressly that ‘‘the indication 
of such measures in no way prejudges the cuestion of the jurisdiction of 
the Court to deal with the merits of the case and leaves unaffected the 
right of the Respondent to submit arguments against such jurisdiction.’’ 

While the Court derived its power to indicate these provisional measures 
from the special provisions contained in Article 41 of the Statute, it must 
now derive its jurisdiction to deal with the merits of the case from the 
general rules laid down in Article 36 of the Statute. These general rules, 
which are entirely different from the specia. provisions of Article 41, are 
based on the principle that the jurisdiction of the Court to deal with and 
decide a case on the merits depends on the will of the Parties. Unless the 
Parties have conferred jurisdiction on the Court in accordance with Article 
36, the Court lacks such jurisdiction. 

In the present case the jurisdiction of the Court depends on the Declara- 
tions made by the Parties- under Article 36, paragraph 2, on condition of 
reciprocity, which were, in the case of the United Kingdom, signed on 
February 28th, 1940, and, in the case of Iran, signed on October 2nd, 1930, 
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and ratified on September 19th, 1982.. By these Declarations, jurisdiction 
is conferred on the Court only to the extent to which the two Declarations 
coincide in conferring it. As the Iranian Declaration is more limited in 
scope than the United Kingdom Declaration, it is the Iranian “Declaration 
on which the Court must base itself. This is common ground between the 
Parties. 

The Iranian Declaration, which was drazted in French,‘ is as follows: 


[Translation] , 

“The Imperial Government of Persia recognizes as compulsory ipso 
facto and without special agreement in relation to any other State 
accepting the same obligation, that is to say, on condition of rec- 
iprocity, the jurisdiction of the Permanent Court of International 
Justice, in accordance with Article 36, paragraph 2, of the Statute 
of the Court, in any disputes arising after the ratification of the pres- 
ent declaration with regard to situations or facts relating directly or 
indirectly to the application of treaties or conventions accepted by 
Persia and subsequent to the ratification of this declaration, with the 
exception of; 


(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its islands 
and ports; 

(b) disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other method of peaceful settlement; 

(e) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction, of Persia; 


However, the Imperial Government of Persia.reserves the right to 
require that proceedings in the Court shall be suspended in respect of 
any dispute which has been submitted to the Council of the League 
of Nations. 

The present declaration is made for a period of six years. At the 
expiration of that period, it shall continue to bear its full effects until 
notification is given of its abrogation.” 


According to the first clause of this Declaration, the Court has jurisdic- 
tion only when a dispute relates to the application of a treaty or convention 
accepted by Iran. The Parties are in agreement on this point. But they 
disagree on the question whether this jurisdiction is limited to the applica- 
tion of treaties or conventions accepted by Iran after the ratification of 
the Declaration, or whether it comprises the application of treaties or 
conventions accepted by Iran at any time. 

The Government of Iran contends that- the jurisdiction of the Court is 
limited to the application of treaties or conventions accepted by Iran after 
the ratification of the Declaration. It refers to the fact that the words “‘et 


4 The vital words of the French read: ‘‘sur tous les différends qui s’él3veraient après 
la ratification de la présente déclaration, au sujet de situations ou de faits ayant di- 
rectement ou indirectement trait à l’application des traités ou conventions acceptés 
par la Perse et postérieurs à la ratification de cette déclaration, exception faite pour 

...?? [Footnote by ed.] 
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postérieurs à la ratification de cette déclaration’’ follow immediately after 
the expression ‘‘traités ou conventions acceptés par la Perse.” 

The Government of the United. Kingdom contends that the words ‘‘e 
postérieurs à la ratification de cette déclaration” refer to the aie 
“au sujet de situations ou de faits.” Consequently, the Government of the 
United Kingdom maintains that the Declaration relates to the application 
of treaties or conventions accepted by Iran at any time. 

If the Declaration is considered from a purely grammatical point of 
view, both contentions might be regarded as compatible with the text. 
The words ‘‘et postérieurs à la ratification de cette déclaration” may, 
strictly speaking, be considered’ as referring either to the expression 
“traités ou conventions acceptés par la Perse,” or to the expression ‘‘au 
sujet de situations ou de faits.” 

But the Court cannot base itself on a purely grammatical interpretation 
of the text. It must seek the interpretation which is in harmony with a 
natural and reasonable way of reading the text, having due regard to the 
intention of the Government of Iran at the time when it accepted the com- 
pulsory jurisdiction of the Court. 

The text itself conveys the impression that the words ‘‘postérieurs à la 
ratification de cette déclaration” relate to the expression which immeciately 
precedes them, namely, to “‘traités ou conventions acceptés par la Perse,” 
to which they are linked by the word ‘‘et.’’ This is, in the opinion of the 
Court, the natural and reasonable way of reading the text. It would re- 
quire special and clearly established reasons to. link the words ‘‘et 
postérieurs a la ratification de cette déclaration,’’ to the expression ‘‘au 
sujet de situations ou de faits,” which is separated from them by a consid- 
erable number of words, namely, ‘“‘ayant directement ou indirectement 
trait à Vapplication des traités ou conventions acceptés par la Perse.” 

The Government of the United Kingdom has endeavoured to invoke such 
special reasons. It has relied on the fact that the Iranian. Declaration is 
copied from the corresponding clause adopted by Belgium in 1925 which 
refers to ‘‘tous les différends qui s’éléveraient après la ratification de la 
. présente déclaration au sujet de situations ou de faits postérieurs à cette 
ratification.” Jt is argued that thereafter this formula or a similar one 
was adopted by numerous States and that the Iranian Declaration must be 
understood in the same sense, namely, that the expression “‘et postérieurs 
a la ratification de cette déclaration” relates only to the expression ‘fau 
sujet de situations ow de faits.” 

But these expressions, which in the Belgian Declaration are closely linked 
to each other, are in the Iranian Declaration separated by the words 
“ayant directement ou indirectement trait à Vapplication des traités ou 
conventions acceptés par la Perse.” By the interpolation of these words, 
the substance of the usual formula was so much altered that it is impossible 
to seek the real meaning of the Iranian Declaration in that formula. This 
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Declaration must be interpreted as it stands, having regard to the words 
actually used. | 

The Government of the United Kingdom has further argyed that the 
Declaration would contain some superfluous words if it is interpreted as 
contended by Iran. It asserts that a legal text should be interpreted in 
such a way that a reason and a meaning can be attributed to every word 
in the text. 

It may be said that this principle should in general be applied when 
interpreting the text of a treaty. But the text of the Iranian Declaration 
is not a treaty text resulting from negotiations between two or more States. 
It is the result of unilateral drafting by the Government of Iran, which 
appears to have shown a particular degree of caution when drafting the 
text of the Declaration. It appzars to have inserted, ex abundanti 
cautela, words which, strictly speaking, may seem to have been super- 
fluous. This caution is explained by the special reasons which led ths ` 
Government of Iran to draft the Declaration in a very restrictive manner. 

On May 10th, 1927, the Government of Iran denounced all treaties with 
other States relating to the régime of capitulations, the denunciation to 
take effect one year thereafter, and it had commenced negotiations with 
these States with a view to replacing the denounced treaties by new 
treaties based on the principle of equality. At the time when the Declara- 
tion was signed in October 1930, these negotiations had been brought to 
an end with some States, but not with all. The Government of Iran con- 
sidered all capitulatory treaties as no longer. binding, but was uncertain 
as to the legal effect of its unilateral denunciations. It is unlikely that 
the Government of Iran, in such circumstances, should have been willing, 
on its own initiative, to agree that disputes relating to such treaties might 
be submitted for adjudication to an international court of justice by virtue 
of a general clause in the Declaration. 

It is reasonable to assume, therefore, that when the Government of Iran 
was about to accept the compulsory jurisdiction of the Court, it desired 
to exclude from that jurisdiction all disputes which might relate to the 
application of the capitulatory treaties, and the Declaration was drafted 
on the basis of this desire. In the light of these considerations it does not 
seem possible to hold that the term ‘“‘traités ou conventions,” used in the 
Declaration, could mean treaties or conventions concluded at any time, as 
contended by the Government of the United Kingdom. 

It is objected that the Government of Iran, at or about the time when it 
signed the Declaration, concluded with a number of other States bilateral 
treaties which provided for arbitration of disputes relating to treaties 
already concluded or to be concluded. This attitude is said to be contrary 
to the view that the Government of Iran desired to exclude from the juris- 
diction of the Court treaties accepted by it before the ratification of the 
Declaration. 
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This objection loses all weight when it is viewed in the light of the 
special reasons which prompted the formulation by the Iranian Govern- 
ment of its Declaration on the one hand, and of the arbitration clauses 
inserted in certain treaties on the other. That Government was dealing 
with two different situations, one being pazticular, the other general. It 
is quite understandable that it was dispcsed to accept the arbitration 
clause as it is expressed in the treaties zoncluded with certain States 
which were willing to give up capitulatory rights. But the Government 
of Iran was confronted with an entirely different problem when it was 
preparing a Declaration under Article 36, paragraph 2, of the Court’s 
Statute, binding itself to submit to the jurisdiction of the Court in relation 
to all States which had signed similar Declarations or which might do so 
in the future, whether such States had concluded with Iran treaties re- 
placing the régime of capitulations or not 

Having regard to these considerations, the Court is satisfied that it was 
the manifest intention of the Government of Iran to exclude from the 
jurisdiction of the Court disputes relating to the application of all treaties 
or conventions accepted by it before the ratification of the Declaration. 
This intention has found an adequate expression in the text of the Declara- 
tion as interpreted above by the Court. 

That such was the intention of the Government of Iran is confirmed 
by an Iranian law of June 14th, 1931, by which the Majlis approved the 
Declaration. This law was passed some mnths after the Declaration was 
signed and some months before it was ratified. It was stated in that law 
that the Majlis approved the Declaration relating to the compulsory juris- 
diction of the Court ‘‘as it was signed by the representative of Iran’’ 
on October 2nd, 1930; it was further stated that the law comprised a single 
article and the text of Article 36 of the Court’s Statute, ‘‘together with 
the conditions of the Iranian Government’s accession to the aforesaid 
Article.’’ One of these conditions was mentioned as follows: 


“In respect of all disputes arising out of situations or facts relating, 
directly or indirectly, to the execution of treaties and conventions 
which the Government will have accepted after the ratification of the 
Declaration.’ 


This clause, referring as it does to ‘‘treaties and conventions which the 
Government will have accepted after the ratification of the Declaration,”’ 
is, in the opinion of the Court, a decisive confirmation of the intention of 
the Government of Iran at the time when it accepted the compulsory juris- 
diction of the Court. 

It is argued that the terms used in the law are not identical with the 
text of the Declaration. That is true. But it is irrelevant, since the law 
only paraphrases the Declaration without repeating it textually, Had the 
Iranian Government been of the opinion tiat the terms of the law differed 
from the true meaning of the Declaration, as it was signed in October 1930, 
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it could easily have altered the Declaration. But it did not do so. It 
ratified it in September 1932 without any modification. It must therefore 
have considered that the Declaration corresponded to the explanation given 
in the law of 1981. 

It is contended that this evidence zs to the intention of the Government 
of Iran should be rejected as inadmissible and that this Iranian law is a 
purely domestic instrument, unknown:to other governments. The law is 
described as ‘‘a private document written only in the Persian language 
which was not communicated to the League or to any of the other States 
which had made declarations.’’ 

The Court is unable to see why it should be prevented from taking this 
piece of evidence into consideration. The law was published in the 
Corpus of Iranian laws voted and rat:fied during the period from January 
15th, 1931, to January 15th, 1933. It has thus been available for the 
examination of other governments during a period of about twenty years. 
The law is not, and could not be, relied on as affording a basis for the 
jurisdiction of the Court. It was filed for the sole purpose of throwing 
light on a disputed question of fact, namely, the intention of the Govern- 
ment of Iran at the time when it sigred the Declaration. 

Having regard to the foregoing considerations, the Court concludes that 
the Declaration is limited to disputes relating to the application of treaties 
or conventions accepted by Iran afte? the ratification of the Declaration. 

The United Kingdom contends, however, that even if the Court were to 
hold that the Declaration applies only to disputes relating to the applica- 
tion of treaties or conventions accepted by Iran after the ratification of the 
Declaration, it would still have jurisdiction in the present case. The 
contention of the United Kingdom is that the acts of which it complains 
constitute a violation by Iran of certain of its obligations to the United 
Kingdom resulting from treaties or conventions accepted by Iran after 
the ratification of the Declaration. The treaties and conventions relied 
upon in this connection are: 

(i) The Treaty of Friendship, Establishment and Commerce concluded 
between Iran and Denmark on February 20th, 1934; the Establishment 
Convention concluded between Iran and Switzerland on April 25th, 1934; 
and the Establishment Convention concluded between Iran and Turkey on 
March 14th, 1937. 

(ii) What the United Kingdom Government describes as the ‘‘treaty 
stipulation’’ between the Government of Iran and the Government of the 
United Kingdom arising out of the settlement in 1933, through the media- 
tion of the Council of the League of Nations, of the international dispute 
between the United Kingdom and Iran relating to a concession known as 
the D’Arey Concession. 

Article IV of the Treaty of 1934 between Iran and Denmark, upon which 
the United Kingdom Government relies, provides that: 
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[Translation] ‘‘The nationals of each of the High Contracting 
Parties shall, in the territory of the other, be received and treated, as 
regards their persons and property, in accordance with the principles 
and pwactice of ordinary international law. They shall enjoy therein 
the most constant protection of the laws and authorities of the terri- 
tory for their persons, property, rights and interests.’ 

The Establishment Conventions concluded by Iran with Switzerland and 
Turkey each contain an article similar to Article IV of the Iranian-Danish 
Treaty. 

The United Kingdom relies on these three treaties by virtue of the most- 
favoured-nation clause contained in Article IX of the Treaty concluded 
between the United Kingdom and Iran on March 4th, 1857, and in 
Article 2 of the Commercial Convention concluded between the United 
Kingdom and Iran on February 9th, 1903. 

Article IX of the Treaty of 1857 reads: 

‘‘The High Contracting Parties engage that, in the establishment 
and recognition of Consuls-General, Consuls, Vice-Consuls, and 
Consular Agents, each shall be placed in the dominions of the other 
on the footing of the most-favoured nation; and that the treatment of 
their respective subjects, and their trade, shall also, in every respect, 


be placed on the footing of the treatment of the subjects and commerce 
of the most-favoured nation.’’ 


Article II of the Commercial Convention of 1903 provides as follows: 


[Translation] “. . . It is formally stipulated that British subjects 
and importations in Persia, as well as Persian subjects and Persian 
importations in the British Empire, shall continue ,to enjoy in all re- 
spects, the régime of the most-favoured nation... . 

It is argued by the United Kingdom Government that the conduct of the 
Iranian Government towards the Anglo-Iranian Oil Company constitutes 
a breach of the principles and practice of international law which, by her 

_ treaty with Denmark, Iran promised to observe towards Danish nationals, 
and which, by the operation of the most-favoured-nation clause contained 
in the treaties between Iran and the United Kingdom, Iran became bound 
to observe towards British nationals. Consequently, the argument con- 
tinues, the dispute which the United Kingdom has brought before the 
Court concerns situations or facts relating directly or indirectly to the 
application of a treaty—the Treaty of 1934 between Denmark and Iran— 
accepted by Iran after the ratification of her Declaration. 

The Court cannot accept this contention. It is obvious that the term 
traités ou conventions used in the Iranian Declaration refers to treaties or 
conventions which the Party bringing the dispute before the Court has the 
right to invoke against Iran, and does not mean any of those which Iran 
may have concluded with any State. But in order that the United King- 
dom may enjoy the benefit of any treaty concluded by Iran with a third 
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party by virtue of a most-favoured-nation clause contained in a treaty 
concluded by the United Kingdom with Iran, the United Kingdom must 
be in a position to invoke the latter treaty. The treaty confaining the 
most-favoured-nation clause is the basic treaty upon which the United 
Kingdom must rely. It is this treaty which establishes the juridical link 
between the United Kingdom and a third-party treaty and confers upon 
that State the rights enjoyed by the third party. A third-party treaty, 
independent of and isolated from the basic treaty, cannot produce any 
legal effect as between the United Kingdom and Iran: it is res inter alios 
acta. 

It is contended by the United Kingdom that upon the coming into force 
of the Iranian-Danish Treaty on March 6th, 1985, Iran became bound, by 
the operation of the most-favoured-nation clause, to treat British nationals 
on her territory in accordance with the principles and practice of inter- 
national law. Without considering the meaning and the scope of the most- 
favoured-nation clause, the Court confines itself to stating that this clause 
is contained in the Treaties of 1857 and 1903 between Iran and the United 
Kingdom, which are not subsequent to the ratification of the Iranian Dec- 
laration. While Iran is bound by her obligations under these Treaties 
as long as they are in force, the United Kingdom is not entitled to rely 
upon them for the purpose of establishing the jurisdiction of the Court, 
since they are excluded by the terms of the Declaration. 

The United Kingdom argued that the question which the Court had to 
consider was not ‘‘what are the treaties which confer on Great Britain 
the rights in question,’’ but ‘‘what are the treaties whose application is in 
dispute.’’ But from the legal point of view, what is in dispute is not the 
application of the Treaty of 1934 between Iran and Denmark, but the 
application of the Treaty of 1857 or the Convention of 1908 between Iran 
and the United Kingdom in conjunction with the Treaty of 1984 between 
Iran and Denmark. There could be no dispute between Iran and the 
United Kingdom upon the Iranian-Danish Treaty alone. 

The United Kingdom also put forward, in a quite different form, an 
argument concerning the most-favoured-nation clause. If Denmark, it is 
argued, can bring before the Court questions as to the application of her 
1934 Treaty with Iran, and if the United Kingdom cannot bring before 
the Court questions as to the application of the same Treaty to the benefit 
of which she is entitled under the most-favoured-nation clause, then the 
United Kingdom would not be in the position of the most-favoured nation. 
The Court needs only observe that the most-favoured-nation clause in the 
Treaties of 1857 and 1908 between Iran and the United Kingdom has no 
relation whatever to jurisdictional matters between the two Governments. 
If Denmark is entitled under Article 36, paragraph 2, of the Statute, to 
bring before the Court any dispute as to the application of its Treaty with 
Tran, it is because that Treaty is subsequent to the ratizication of the Iran- 
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ian Declaration. This cannot give rise to any question relating to most- 
favoured-nation treatment. 

The word ‘‘indirectement’”’ in the phrase ‘fau sujet de situations ou de 
faits ayant directement ou indirectement tra-t à l’application des traités 
ou conventions” has been relied upon in arguing that the dispute brought 
before the Court may be considered as involving indirectly the application 
of a treaty subsequent to the Declaration—the Iranian-Danish Treaty of 
1934. The words ‘‘directement ou indirectement’? clearly describe the 
manner in which a certain situation or certain facts forming the subject- 
matter of a dispute may be related to a treaty: such relation may be direct 
or indirect. But such direct or indirect relation is not in issue in the 
present case. What is in issue is whether the United Kingdom, for the 
purpose of satisfying the requirements of th Declaration, can invoke a 
treaty to which it is not a party by way of a treaty to which it is a party. 
The word ‘‘indirectement’’ cannot apply to the solution of this question. 
If the United Kingdom is not entitled to invoke its own Treaty of 1857 
or 1903 ‘with Iran, it cannot rely upon the Jranian-Danish Treaty, irre- 
spective of whether the facts of the dispute are directly or indirectly re- 
lated to the latter treaty. 

The Court must, therefore, find in regard to the Iranian-Danish Treaty 
of 1934, that the United Kingdom is not entitled, for the purpose of bring- 
ing its present dispute with Iran under the terms of the Iranian Declara- 
tion, to invoke its Treaties of 1857 and 1903 with Iran, since those Treaties 
were concluded before the ratification of the Declaration; that the most- 
favoured-nation clause contained in those Treeties cannot thus be brought 
into operation; and that, consequently, no treaty concluded by Iran with 
any third party can be relied upon by the United Kingdom. i in the present 
case. 

The Court will now consider whether the settlement in 1933 of the dis- 
pute between the Government of the United K:ngdom and the Government 
of Iran relating to the D’Arey Concession, through the mediation of the 
Council of the League of Nations, resulted, as is claimed by the United 
Kingdom, in any agreement between the two Governments which may be 
regarded as a treaty or convention within the meaning of this expression 
in the Iranian Declaration. 

Whether or not the concession contract of 1333 or the settlement of the 
dispute in that year constituted an agreement between the Government of 
Iran and the Government of the United Kingdom is a question relating to 
jurisdiction, the solution of which does not depend upon a consideration 
of the merits. It can be and must be determined at this stage, quite inde- 
pendently of the facts surrounding the act of nationalization complained 
of by the United Kingdom. 

In November 1932 the Iranian Goverithent decided to cancel the D’Arcy 
Concession. On December 19th, 1932, the United Kingdom Government, 


748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


having protested to the Iranian Government without avail, submitted the 
ease to the Council of the League of Nations. The Council placed the 
question on the agenda and appointed a Rapporteur. On February 3rd, 
1933, the Rapporteur informed the Council that the Governments of Iran 
and the United Kingdom had agreed to suspend all proceedings before 
the Council; that they agreed that the Company should immediately enter 
into negotiations with the Iranian Government, the respective legal points 
of view being entirely reserved; and that, in the event that the negotiations 
should fail, the question should go back to the Council. After prolonged 
discussion between the representatives of the Iranian Government and the 
representatives of the Company, an agreement—-the Concession Contract— 
was signed by them at Tehran on April 29th. It was subsequently ratified 
by the Iranian Government. On October 12th, the Rapporteur submitted 
his report, together with the text of the new concession, to the Council, 
declaring that ‘‘the dispute between His Majesty’s Government in the 
United Kingdom and the Imperial Government of Persia is now finally 
settled.” Thereupon the representatives of Iran and the United King- 
dom at the Council each expressed their satisfaction at the settlement thus 
reached. The question was removed from the agenda of the Council. 
The United Kingdom maintains that, as a result of these proceedings, 
the Government of Iran undertook certain treaty obligations towards the 
Government of the United Kingdom. It endeavours to establish those ob- 
ligations by contending that the agreement signed by the Iranian Govern- 
ment with the Anglo-Persian Oil Company on April 29th, 1933, has a 
double character, the character of being at once a concessionary contract 
between the Iranian Government and the Company and a treaty between 
the two Governments. It is further argued by the United Kingdom that 
even if the settlement reached in 1933 only amounted to a tacit or an im- 
plied agreement, it must be considered to be within the meaning of the 
term ‘‘treaties or conventions’’ contained in the Iranian Declaration. 
The Court cannot accept the view that the contract signed between the 
Iranian Government and the Anglo-Persian Oil Company has a double 
character. It is nothing more than a concessionary contract between a 
government and a foreign corporation. The United Kingdom Government 
is not a party to the contract; there is no privity of contract between the 
Government of Iran and the Government of the United Kingdom. Under 
the contract the Iranian Government cannot claim from the United King- 
dom Government any rights which it may claim from the Company, nor can 
it be called upon to perform towards the United Kingdom Government any 
obligations which it is bound to perform towards the Company. The 
document bearing the signatures of the representatives of the Iranian Gov- 
ernment and the Company has a single purpose: the purpose of regulating 
the relations hetween that Government and the Company in regard to the 
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concession. It does not regulate in any way the relations between the two 
Governments. 

This juridical situation is not altered by the fact that the concessionary 
contract was negotiated and entered into through the good offices of the 
Council of the League of Nations, acting ihrough its Rapporteur. The 
“United Kingdom, in submitting its dispute with the Iranian Government 
to the League Council, was only exercising -ts right of diplomatic protec- 
tion in favour of one of its nationals. It was seeking redress for what it . 
believed to be a wrong which Iran had committed against a juristic person 
of British nationality. The final report by the Rapporteur to the Council 
on the successful conclusion of a new concessionary contract between the 
Iranian Government and the Company gave satisfaction to the United 
Kingdom Government. The efforts of the United Kingdom Government 
to give diplomatic protection to a British national had thus borne fruit, 

and the matter came to an end with its removal from the agenda. 

' ‘Throughout the proceedings before the Ccuncil, Iran did not make any 
engagements to the United Kingdom other than to negotiate with the 
Company, and that engagement was fully executed. Iran did not give 
any promise or make any pledge of any kind to the United Kingdom in 
regard to the new concession. The fact that the concessionary contract. 
was reported to.the Council and placed in its records does not convert its 
terms into the terms of a treaty by whick the Iranian Government is 
bound vis-d-vis the United Kingdom Government. 

The United Kingdom has stressed the similarity between the case of 
The Free Zones of Upper Savoy and the District of Gex and the present 
case, and has cited the Order made by the Permanent Court of Interna- 
tional Justice on December 6th, 1930, in the former case to show that the 
concessionary contract of 1933 ‘‘laid down waat was to be the law between 
the United Kingdom and Iran.” The Court does not see any analogy 
between the two cases. The subject-matter of the dispute in that part of 
the Free Zones case which has been relied tpon by the United Kingdom 
related to customs matters, which were of direct concern to the two coun- 
tries, while the subject-matter of the dispute between the United Kingdom 
and Iran in 1982 and 1933 arose out of a private concession. The conclu- 
sion of the new concessionary contract removed the cause of a complaint 
by the United Kingdom against Iran. It did not regulate any ‘public 
matters directly concerning the two Governments. It could not possibly 
be considered to lay down the law between the two States. 

It is thus clear that the proceedings before the Council of the League 
of Nations which led up to the settlement in 1933 of the dispute between 
the United Kingdom and Iran relating to the D’Arcy Concession, did not 
result in the conclusion of any treaty or convention between the two coun- 
tries. 
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The Court has found that the United Kingdom is not entitled to invoke 
any of the treaties concluded by Iran with Denmark and Switzerland in 
1934 and with Turkey in 1937 and that no treaty or convention was con- 
cluded in 1933 between Iran and the United Kingdom. No othr treaties 
having been relied upon by the United Kingdom as treaties or conventions 
subsequent to the ratification of the Iranian Declaration, the Court must 
conclude that the dispute brought before it by the United Kingdom is not 
one of those disputes arising ‘‘in regard to situations or facts relating 
directly or indirectly to the application of treaties or conventions accepted 
by Persia and subsequent to the ratification of chis Declaration.’’ Conse- 
quently, the Court cannot derive jarisdiction in the present case from 
the terms of the Declaration ratified by Iran on September 19th, 1932. 

During the oral proceedings, the United Kingdom Government presented 
a Submission ‘‘that the Iranian Gcvernment, having in its Conclusions 
submitted to the Court for decision several questions which are not ob- 
jections to the jurisdiction of the Court, and waich could only be decided 
if the Court had jurisdiction, has by this action conferred jurisdiction 
upon the Court on the basis of the principle of forum prorogatum.” Al- 
though the Agent of the United Kingdom Government stated subsequently 
that he did not wish to press his contention on this point, the Submission 
was not formally withdrawn. The Court must, therefore, deal with it. 

The principle of forum prorogatura, if it could be applied to the present 
case, would have to be based on some conduct or statement of the Govern- 
ment of Iran which involves an element of consent regarding the juris- 
diction of the Court. But that Government has consistently denied the 
jurisdiction of the Court. Having filed a Preliminary Objection for the 
purpose of disputing the jurisdicticn, it has throughout the proceedings 
maintained that Objection. It is true that it has submitted other Objec- 
tions which have no direct bearing on the question of jurisdiction. But 
they are clearly designed as measures of defence which it would be neces- 
sary to examine only if Iran’s Objection to the jurisdiction were rejected. 
No element of consent can be deduced from such conduct on the part of 
the Government of Iran. Consequently, the Submission of the United 
Kingdom on this point cannot be accepted. 

Accordingly, the Court has arrived at the conclusion that it has no juris- 
diction to deal with the case submitted to it by the Application of the 
Government of the United Kingdom dated May 26th, 1951. It is unneces- 
sary for the Court to consider any of the other objections raised to its 
jurisdiction. Since the Court is without jurisdiction in the present case, 
it need not examine any arguments put forward by the Iranian Govern- 
ment against the admissibility of tke claims of the United Kingdom Gov- 
ernment. 

In its above-mentioned Order of July 5th, 1951, the Court stated that 
the provisional measures were indicated ‘‘ pending its final decision in the 
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proceedings instituted on May 26th, 1951, by the Government of the 
United Kingdom of Great Britain and Norihern Ireland against the Im- 
perial Government of Iran.” It follows that this Order ceases to be opera- 
tive upon the delivery of the Judgment and that the Provisional Measures 
lapse at the same time. 

[The Court by a vote of nine to,five found ‘“‘that it has no jurisdiction 
in the present case.’’ President McNair gave an individual concurring 
opinion, and Judges Alvarez, Hackworth, Read and Carneiro rendered 
dissenting opinions. | 


BOOK REVIEWS AND NOTES ‘ 


The Law of Nations: Cases, Documents and Notes. (2d ed.) By Herbert 
` W. Briggs. New York: Appleton-Century-Crotts, 1952. pp. xxviii, 
1108. Appendix. Index. $8.00. 


When Pitt Cobbett published the first ‘‘ease book’’ in 1885, he used 
cases, treaty excerpts, and ‘‘excursus’’ to elucidate the subject. Freeman 
Snow at Harvard in 1893 confined his text to cases, annotated, and it was 
a full generation later that the American casebook broke away from court 
decisions. The first edition of Briggs in 1938 tried te set forth the subject 
by cases and documents, using notes rather incidentally. 

This second edition is so fully reworked that it is a new book, rebuilt 
on the most recent material. The editor drops 60 cases and adds 54 to 
those retained from the first edition. The evoluticn in the content of 
international law may be indicated by the fact that this edition uses only 
9 eases printed by Snow in 1893. The early casebooks used Anglo-Saxon 
municipal cases; now we find also a sprinkling of foreign municipal cases 
and more and more international decisions from the World Court or spe- 
cial tribunals. There are more multilateral treaty texts in this edition 
than in its predecessor, and far more citations of writers in the ‘‘notes,’’ 
which are so greatly expanded that they are 40 per.cent of the book and as 
a whole constitute a veritable treatise. Briggs’ combination of the newer 
eases, documents, and notes in 1952 reflects better the content of contem- 
porary international law than it did in 1938. The elaborated notes carry 
the analysis of most points much farther in this edition, with the evident 
intention of making the presentation of any subject the equivalent of a 
chapter in a formal treatise. 

The changes in arrangement and content which the editor has made 
after 15 years are enlightening. In 1938 there were 18 chapters, in 1952 
only 12. The material is arranged on a more detailed scheme and most 
subjects are more closely analyzed. 

The nature, function, sources, and subjects of international law, includ- 
"ing the emergence of new states, fill 99 pages; the relation of international 
to municipal law, and the individual as a subject of international law are 
added items. The chapter on recognition of states and governments is 
doubled in length and the treatment is greatly improved by sharp empha- 
sis on practice instead of theory. The continuity of states and state suc- 
cession is followed by a chapter on territory in which territorial limits and 
jurisdiction are treated. The logic of the book next deals in four chapters 
with jurisdiction in various aspects: the high seas and maritime frontier, 
jurisdiction by, and immunity from, foreign courts, nationality, naturaliza- 
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tion, and jurisdiction over nationals and over aliens. There follows a 
chapter on international responsibility and international claims, much 
expanded. The 90-page chapter on status and immunities of diplomats, 
internatichal officials and consuls is a very precise treatment of a confused 
subject. So are the 105 pages on treaties and other international agree- 
ments, in which the editor’s notes likewise cover many interesting poirts. 

The drastic revision in both substance and treatment which Briggs has 
given to the ‘‘Legal Regulation of the Use of Force’’ is at least consonant 
with the Charter of the United Nations and at best a pioneer job. Six 
chapters and 329 pages of the first edition have been put into one of 99 
pages; sanctions are omitted, pacific settlement reduced to a four-page 
note, neutrality is dismissed in.16 pages instead of being labored with for 
186, self-defense and military occupation are introduced as new iteras. 
The chapter devotes a section to hostile measures short of war, and another 
to ‘‘legal regulation of resort to war,’’ which deals with its legal nature 
and self-defense. The ‘‘legal’’ nature of war is exemplified by its renun- 
ciation in the Briand-Kellogg Pact, the Soviet definition of aggression and 
the Charter’s prohibition of the use of force. Self-defense spells from 
the Charter, the Rio and North Atlantic treaties. Civil war, belligerency, 
and insurgency are handled together—as elements of international law. 
The conduct of hostilities, war crimes, military occupation, and legal effects 
of war are the other topics of this chapter. The student of international 
law won’t miss what Briggs has deliberately and intelligently omitted. 


Denys P. Myers 


Derecho Internacional Publico. By Lucio M. Moreno Quintana and Carlos 
M. Bollini Shaw. Buenos Aires: Libreria del Colegio, 1950. pp. 888. ° 
Indexes. 


All scholars are aware of the existing limitations of international lew 
and of the importance of the task that is being undertaken by the General 
Assembly of the United Nations in the promotion of the progressive de- 
velopment of international law and its codification. If international lew 
is to become the rule of conduct of the international community, it is clear 
that its present rules must be made more definite and that new rules must 
be formulated to fill the present gaps in the law. For this reason, if for 
no other, a warm welcome must be given to the treatise which the two 
distinguished professors of international law at the University of Buenos 
Aires have now given us—a complete treatise covering in a single volume 
all branches of the law. 

What distinguishes the volume from numerous others is the critical at- 
titude taken by the authors. They have not merely given us one more 
treatise following the lines of the numerous general treatises already avail- 
able. Rather they have undertaken to analyze critically the existing rulzs 
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of international law, and they have established new classifications and 
even gone so far as to adopt a new terminology where they believe it to be 
more scientific. At the same time they have introduced numerous prac- 
tical problems into the text, giving it in that respect the characfer of the 
traditional Manual of International Law. 

Here and there in the volume the student may discover something of a 
nationalistic tendency, with emphasis, as might be expected, upon the in- 
terests of Argentina and the particular point of view of that government 
in regard to what might be called the borderline between law and national 
policy. But it must be added that in stressing the national point of view 
the authors do so openly and frankly, so that their volume might in places 
be described as the Argentine interpretation of international law. The 
reviewer ventures to suggest that it would be highly useful if the authors 
were to supplement their treatise with a volume of documents somewhat 
along the lines of the compilations by Moore and by Hackworth for the 
United States. The task ahead of us is not only that of codifying existing 
international law but that of filling in the gaps where there is no accepted 
rule, that is, the task of developing international law to meet the changing 
conditions of the times. To this end it is important to know the points 
of view of the different governments, and to discover from them what ele- 
ments of agreement there are upon which a constructive rule of law may 
be built. ~ . 

The authors are to be congratulated upon their new treatise, which is 
both compact and comprehensive: North American students will find in 
the volume a wealth of material with respect to Latin American problems 
less adequately discussed, if discussed at all, in their own or in European 
treatises. The descriptions of territorial claims and boundary contro- 
versies, although concise, should be particularly useful to those to whom 
Latin America is just a continent instead of a group of states with highly 


: h isties. 
developed national characteristies C. G. FENWIOK 


L’'Expropriation en Droit International. By S. Friedman. Cairo: So- 
ciété Orientale de Publicité Press, 1950. pp. 205-484. 


This is a study on a highly controversial subject, in the course of which 
the author indicates his views as to the nature of international law. He 
describes the law, for example, as ‘‘. . . une collection de règles disparates 
évoluant dans-un milieu où les personnes juridiques (les Etats) affirment 
leur volonté créatrice et ne se considérent liés par la règle de droit que 
quand ils Vont expressément ou tout au moins tacitement acceptée” (p. 
295). He regards this law as having no economie content (pp. 317, 325, 
420). The “communauté internationale” is referred to as one “... à 
laquelle les Etats en droit positif demeurent toujours libres de. . . par- 


ticiper dans la mesure où ils le désirent ...’’ (p. 344). 
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As to the central question of a state’s obligation to make compensation 
for property which it takes from aliens fcr public use, the author con- 
cludes that there is no general rule of custcmary international law impos- 
ing such an obligation (pp. 317, 394, 404, 406, 411). The opposite view 
he regards as based upon a discredited thecry of respect for droits acquis 
(p. 405). An international standard which could mean better treatment 
in this matter for aliens than for nationals is thought to be inadmissible 
and to resemble extraterritoriality (p. 328). 

The author would not, however, subordinate international law to munic- 
ipal legislation (p. 406). In his view the international standard applies 
not to the content of the law of expropriation (that being left to each 
state), but to the exercise of expropriation. It does not permit discrimina- 
tory treatment of aliens in matters of expropriation, the basis for comperi- 
son being generally the treatment of nationals, although there is at least 
one reference to the possibility of non-discriminatory treatment as ecm- 
pared with that accorded other aliens (p. £98). Expropriation of public 
property is found to be contrary to the lav, except perhaps as a reprisal 
(p. 399). There is useful discussion of what is expropriable, of the effec- 
tive date of expropriation, and of the meastre of compensation when com- 
pensation is given. An indemnity in the 2urrency of the expropriating 
state is regarded as normal (p. 417). 

With the author’s conclusion as to existing international law concerning 
the compensating of expropriated aliens, there will doubtless be consider- 
able disagreement. The analogy from the right which states have to ex- 
clude or expel aliens (p. 333) is not convincing. It is, of course, difficult 
to present in a brief study all of the evideace for.the opposing points of 
view. If, however, it is valid to regard as significant the views of a com- 
mittee of the Conference on the Treatment of Foreigners of 1929 (p. 409), 
it would also seem to be proper to weigh the vote taken at the Hague 
Codification Conference of 1930 when (in che course of the discussion of 
state responsibility) there was a majority Cecision against the proposition 
that national treatment was the maximum which aliens could in any case 
demand as of right. The same would seem to apply to a majority vote 
at Bogotá in 1948 against modifying a proposed conventional rule (to the 
effect that any expropriation ‘‘be accompanied by payment of fair com- 
pensation in a prompt, adequate and effective manner’’) by the addition 
of the words ‘‘except when the constitution of any country provided 
otherwise.”’ ; 

The subject treated in this timely study continues to merit the most 
careful thought that can be given to it by publicists and statesmen. It 
has bearing upon the part which private capital can conceivably play in 
raising the standards of living and promot-ng the advancement of uncer- 
developed areas in the world. 

Rosert R. Wiuson 
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L’Individuo nel Diritto Internazionale. By Giuseppe Sperduti. Milan: 
A. Giuffrè, 1950. pp. 202. 


In this interesting book the author makes another attempt atgaving the 
dualistic doctrine which is so tenaciously retained by the Italian School 
of international law. He invokes for this purpose Hans Kelsen and the 
principle of effectiveness, and hopes in this way to show that a ‘‘realistic 
orientation’’ must lead to the dualistic doctrine. Another attempt to save 
this doctrine has recently been made by Arangio-Ruiz. The author is, 
by the way, gravely mistaken in citing (p. 84) Kelsen’s attitude of the 
possibility of a choice being in favor of the dualistic doctrine. For Kel- 
sen’s attitude—rejected by this reviewer—means a choice between the 
primacy of international law and the primacy of municipal law, a choice en- 
tirely within the monistic doctrine, whereas the dualistic doctrine is held 
to be untenable. And that is the case. For the dualistic doctrine, an 
outcome of a nationalist world view, is theoretically unable to construe 
the law actually in force. It is precisely the dualistic doctrine which in- 
sists that only sovereign states are and can be subjects of international 
law, that individuals never can be subjects of international law, as has re- 
cently been stated in the most orthodox way by Quadri in his Treatise. 

Fortunately all that is, in this reviewer’s judgment, only an ornamen- 
tation of this book. For the treatment of the real theme of this work— 
the status of the individual in international law—is excellent. What the 
author has to say, positively and critically, about the individual as an 
international official, of the individual’s right to bring an action against 
a state (as under the Central American Court of Justice), of the develop- 
ment of the right of petition, of the direct criminal liability of individuals 
under international law, is well balanced and correct.. The restrained 
evaluation of the ‘‘Nuremberg Principles’’ is excellent; but this reviewer 
cannot agree with the author’s statement that these ‘‘Principles’’ have 
already become general international law (p. 166}; on the contrary, up 
to now, they are not yet even United Nations law. 

The whole treatment which insists that individuals can very well be 
subjects of international law, but that this is in positive international law 
still very rare, shows the correct middle way between a prejudiced, pseudo- 
positivistic conservatism and a legally untenable “‘progressivism.’’ The 
author manifests throughout a great sensibility for the evolutionist tend- 
encies of international law, but as a good legal scholar he makes the neces- 
sary distinction between new international norms which are, however, 
already in force, and mere aspirations, tendencies, and proposals toward 
such new norms. Paradoxically, it may be stated that the excellent treat- 
ment of the principal theme of the book is, to a great extent, a strong 
argument against the dualistic doctrine. 

i Joser L. Kunz 
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De Procesvoorwaarden in het Volkenrecht. (Les conditions du procès 
en droit international public.) By M. Bos. Dordrecht: Morks Druk- 
kerij en Uitgeverij N. V., 1951. pp. xvi, 280. Index. . 

D 


‘Trial lawyers have long known that the outcome of a lawsuit may bear 
no resemblance to a party’s theoretical legal rights; Kelsen has stressed 
that only proved facts, not true facts, count in court; Borchard wrote a 
book on Convicting the Innocent. Early in the 19th century Continental 
legal scholars began to formulate systematic doctrines recognizing these 
truths which experience proclaimed and developing a science of proce- 
dural law (Prozessrecht) which treated the right to litigate as an independ- 
ent right, separate from the litigant’s pre-existing rights under substantive - 
Jaw. The law of procedure thus treats litization as a legal relationship 
(Prozessverhdlinis), to establish which certain presuppositions or condi- 
tions (Prozessvoraussetzungen) are necessary. These conditions of ad- 
judication, as they have been transplanted to, and now flourish in, the 
field of international law, form the topic of the instant volume. 

After an introductory chapter developing the subject from the stand- 
point of procedural science in general, Dr. Bos examines the jurisprudence 
of the mixed arbritral tribunals and the Irternational Court relating to 
his topic. He first treats conditions affecting the judge (e.g., judicial 
power, jurisdiction, capacity, impartiality); then those relating to the 
parties (standing to sue, power of attorney); and finally other miscellane- 
ous conditions (cause of action, existence of a dispute, prior resort to the 
diplomatic channel, exhaustion of local remedies, prescription, the rule 
ne bis in idem). i 

A final chapter deals with the consequenc2s of failure to meet the con- 
ditions required for international litigation. The normal effect of such 
lack of compliance (rejection of the plaintiff's claim, irrecevabilité) can be 
cured in some instances pendente lite. The author holds that the judge 
must examine proprio motu whether the conditions withaut which the 
litigation is impossible are present, and that their absence may be raised 
at any stage in the case (pp. 204, 214). He also argues, contrary to the 
International Court, that a preliminary determination as to the existence 
of a procedural condition should be subject to modificatior if the judge 
changes his mind after. going into the merits of the case (p. 239). The 
instances in which the author disagrees with court decisions on his topic 
are conveniently summarized (p. 240), and a resumé in French is appended 
which should prove a boon to readers not desiring to struggle with the 
streamlined modernistic spelling used in the Dutch text. The book is well 
written and carefully documented. It shocld be useful to all students 
of international judicial procedure. - 

í Epwarr DuMBAULD 
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Annual Digest and Reports of Public International Law Cases, 1943-1945. 
By H. Lauterpacht (ed.). London: Butterworth & Co., Ltd., 1949. 
pp. xxxii, 584. Index. 55s. 


e 
Each new volume of the Annual Digest makes us all the more apprecia- 
tive of the industry and scholarship which goes into the compilation of 
such a collection, and makes us correspondingly grateful to Professor 
Lauterpacht. This is the eleventh volume in the series and it ineludes 
reports of more than two hundred decisions of the courts of some twenty- 
eight countries. As might be expected, noting the years which the volume 
covers, problems relating to war and neutrality, together with questions 
- arising out of conditions created by war, constitute the great majority of 
the eases. A number of them are of exceptional interest, notably those 
` dealing with the effect upon private rights of changes of sovereignty. 


C. Q. FENWICK 


Traité Pratique de Droit Civil Français. (2nd ed.) By Marcel Planiol 
and Georges Ripert. Paris: Librairie Générale de Droit et de Jurispru- 
dence, 1952. Vol. I: Les Personnes. By René and Jean Savatier. pp. 
xii, 874; Vol. Il: La Famille. By André Rouast. pp. viii, 974. 


These first two volumes of the second edition of the Traité Pratique de 
Droit Civil Français are published under the direction of Professor Georges 
Ripert. As in the first edition of this series, which appeared between 1925 
and 1930 and became a classic for every student and practitioner of French 
law, each volume is the work of one or more renowned specialists in the 

` particular field covered. But the general structure of the Treatise is 
uniform and remains the same as in the first edition. An important 
feature of this general conception of the work is the accent put on conflicts 
of laws with respect to most of the problems discussed. As stated in the 
Preface to the first edition (reproduced in Volume I under consideration) : 
even though private international law forms nowadays a separate 
branch of study, it would be impossible not to give the solutions of 
conflicts of laws arising out of each problem, in a work particularly 
designed for the use of practitioners; we have therefore included a 
review of the de¢isions of French courts on the subject, as well as 
pertinent references to works of doctrine, without however taking 
position on the principles of the conflicts of laws described. 

Volume I deals with the personal status and legal capacity of individual 
persons. These matters are, in the French system of private international 
law, governed by the. national law of the individual concerned; where that 
individual is domiciled in a country under the legal system of which his 
personal status is governed by the law of his domicile, conflicts of laws are 
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inevitable; their solution by French courts is given with respect to vital 
statistics (pars. 194-195), declaration of absence (par. 51), name (par. 
96-bis), domicile (pars. 140-bis and 173-bis), and legal incapacity (pars. 
665 and 723). ‘Conflicts of laws arise also where persons of diverse na- 
_tionalities are involved in the case: this occurs where parent and child 
(pars. 803, 356, 373, 387), minor and guardian (par. 487 et seg.) do not 
have the same citizenship, or where a minor of French nationality is domi- 
ciled outside of France or an alien minor is domiciled in France. 

Volume II contains a detailed analysis of the French system of family 
law and deals successively with marriage (conditions of validity, rights 
and duties of spouses, status of married women, ete.), with divorce and 
judicial separation (their respective grounds, procedures and effects on 
spouses and children), with affiliation, legitimate and illegitimate (proof 
of legal relationship between parent and child in different situations and 
its effects on the status of the child), and with adoption. In the French 
system of private international law, the validity of marriage and certain 
of its effects, such as the duty of maintenance, are governed by the lez 
loci, whatever the nationality of the spouses (pars. 64 and 65) ; the same is 
true for the rights and duties of spouses of different nationalities: in this 
ease, lex loci supersedes the national law of each spouse ‘‘for moral reasons 
and on the ground of public interest’’ (salut public) (pars. 898-403). In 
most of the other aspects of family relations, the national law of the in- 
dividual is applied by the French courts by virtue of the principle that 
personal status is governed by the national law. Conflicts of laws in the 
field of divorce and judicial separation are discussed in paragraphs 498- 
500, 6838-634, 662, 690 and 699 of the volume. An entire section is devoted 
to the application of ‘‘Principles of Solution of Conflicts of Laws dealing 
with Affiliation’’ (pars. 726-729) ; the status of illegitimate children from 
the standpoint of private international law is discussed in pars. 984-936; 
an interesting example of exception to the general principles of conflicts 
of laws is the application of the French rule of public policy (‘‘ordre . 
public’’) prohibiting the acknowledgment and legitimation of adulterous 
and incestuous children (par. 1002). i 

The importance of the contribution of the new edition of the Traité 
Pratique de droit civil français to the study of French law cannot be over- 
estimated. It brings up to date the survey of the Civil Law, contained in 
recent statutes as well as in court decisions; it also describes, briefly but 
clearly, the solutions given by the French courts to the most important 
cases involving the application of foreign laws in the last twenty years. 
The publication of the remaining volumes of the series will be undoubtedly 
of considerable interest and will be eagerly awaited by the reader. 


SOPHIE GRINBERG- VINAVER 
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Comparative Law Cases and Materials., By Rudolf B. Schlesinger. Brook- 
lyn: The Foundation Press, 1950. pp. xxxiv, 552. Appendix. Indexes. 
$7.50. 


This is a pioneer work in a subject, practically unlimited in seope, which 
is rapidly finding its way into an increasing number of law schools. Pro- 
fessor Schlesinger realizes that since a course on foreign and comparative 
law can have many objectives, severe limits must be placed on the contents 
of a textbook. The present one is designed for a 80-hour course, whose 
chief object is to give students a ‘‘modiecum of understanding’’ and 
familiarity with concept and terminology, sufficient to enable them in. 
later practice to understand an opinion of local counsel; to write an under- 
standable letter asking for such opinion; and, in litigated cases, to ex- 
amine experts testifying on foreign law. 

Most references run to the French, German, and Swiss legal systems, 
and include decisions and excerpts from periodicals and textbooks. There 
are 23 cases from common law jurisdictions (chiefly New York),.one of 
them (Fair v. Commissioner, 91 F., 2d 218) being a case in which the pres- 
ent reviewer persuaded the court that mortgages cn Cuban land are not 
subject to United States estate tax. The case system has obvious limitations. 
on such a subject as foreign law. ` 

About one fifth of the book (pp. 82-189) is devoted to the ‘‘bread-and- 
butter” problem of how to prove foreign law in our courts. A larger 
amount of space is given to “Some Fundamental Differences in Methods 
and Sources’? between common law and civil: law (pp. 169-3882). There 
is a valuable note (p. 351 ff.) on difficulties and confusion arising from 
translation, and the reader who is familiar with German gets a mild shock 
in learning (pp. 18-17) that Scheidung and Trennung, which mean ‘‘di- 
voree’’ and ‘‘separation’’ in Germany, mean exactly the opposite in 
Austria. The third part of the book deals with ‘‘Selected Civil Law 
Problems Confronting American Practitioners’ (pp. 383-462); this in- 
cludes contracts, agency, corporations, and conflict of laws. The book 
concludes with an elaborate Appendix (pp. 463-534), consisting of a 
‘‘ Survey of Articles on Comparative and Foreign Law in English Language 
Periodicals’’ published between 1929 and 1949. This most useful feature 
covers articles not limited to a specific field of law or to a specific territory 
(e.g., the comparative method in legal research, general comparative stud- 
ies, the teaching of comparative law and historical elements in comparative 
law); articles limited to specific territories, but not specific fields of law 
(e.g., studies of several civil law jurisdictions, such as Latin America) ; 
and articles dealing with specific fields of law (e.g., persons, obligations, 
property, succession, commercial law, conflict of laws and procedure, 
eriminal law and public law). 
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The book should prove interesting and valuable to law teachers, post- 
graduate students and lawyers with an international practice. 
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P FRANKLIN F'. RUSSELL 
UNO and War Crimes. By Viscount Maugham. London: John Murray, 
1951. pp. vi, 144. Appendices. 12s. 6d. i 


Lord Maugham does not like the Nuremberg, much less the Tokyo (p. 
99), trials and has written this book to say so. It is a compact little book 
and a very solid and effective attack upon the ‘‘Nuremberg Principles.”’ 
The author writes with the authority of a former Lord Chancellor. He 
regards as surprising (p. 19) and erroneous (p. 51) the statement by the 
Tribunal that the Charter was an expression of international law existing 
at the time it was made. The trial was conducted by the victors and in- 
consistent with Article 10 of the Declaration of Human Rights (pp. 27, 
73) ; even international heroes must ‘‘be treated as the basest of criminals 
if the war is adjudged to be aggressive by some unknown tribunal and 
they fall into the hands of the enemy” (p. 73). The gravest mistake is 
to make participation in an aggressive war a terrible crime (p. 39). 

He thinks, nevertheless, that American judges, by disregarding Law No. 
10 and deciding cases by common sense on the basis of determination of 
personal responsibility, did actually give justice (pp. 90-93). The fact 
that judges did behave in this fashion should bė a lesson to the United 
Nations, to which this book is addressed. The somewhat hasty action by 
the United Nations on the Nuremberg Principles might well be reconsidered 
as a result of this book. A final chapter by Lord Hankey re-enforces the 


views of the author. 
CLYDE EAGLETON 


Article 2, Paragraph 7 of the Charter of the United Nations and Matters 
of Domestic Jurisdiction. By Lawrence Preuss. Paris:. Librairie du 
Recueil Sirey, 1949. pp. 106. 


This is a brief but exceedingly useful study of what the author describes ` 
(p. 57) as ‘‘the most controversial, and, perhaps, the most frequently- 
cited’’ provision of the United Nations Charter. Professor Preuss gives 
attention to the origin and evolution of the ‘‘domestic jurisdiction’’ 
formula. He considers the manner in which it was invoked (but in fact 
prevented from becoming a serious limitation upon the competence of 
United Nations bodies) in the first several years of the Organization's 
existence. > ego 

Especially illuminating is the author’s explanation of the purpose and 
actual effect of including the word ‘‘essentially,’’ the vagueness and sub- 

jective character of which, he feels, has ‘‘permitted an interpretation of 
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Article 2 (7) which has gone far toward nullifying its actual significance”? 
(p. 53 n.). The Australian Delegation’s amendment (final clause of the 
paragraph) is found to have had slight significance. In ‘‘every major 
instance’’ of the invocation of the domestic jurisdiction paragraph, Pro- 
fessor Preuss observes, the United Nations has employed its powers ‘‘not 
to safeguard the integrity of the domestic sphere, but to express its dis- 
approval of the abusive exercise of rights alleged to fall within that 
sphere’’ (p. 46). 

The omission of the international law criterion, and the failure to 
utilize the International Court of Justice as an interpreter of the para- 
graph, have not prevented retention of the ‘‘advance’’ made under the 
League of Nations by application of the criterion in Article 15 (8) of the 
Covenant. On the other hand, ‘‘serious inroads’’ are considered to have 
been made upon the ‘‘domain of matters traditionally reserved to domestic 
jurisdiction” (p. 89). They have come, Professor Preuss submits, not 
through an unreasonably restrictive interpretation of the word ‘‘intervene,’’ 
but through the United Nations political bodies’ development of the doctrine 
of ‘‘international concern.” The conclusion is that this doctrine has re- 
moved from the domestic sphere ‘‘any situation which presents a potential 
threat to the peace, or even a threat to the good understanding among 
nations’’ (p. 101). That their removal was accomplished through merely 
“‘persuasive’’ procedures does not change the essential fact. 

The reader may well speculate as to whether the doctrine explained will 
continue to be the device principally used for the purpose which it has 
so far served. He may also wonder why states which were presumably so 
concerned for the safeguarding of their domestic jurisdiction in 1945 were 
so soon thereafter willing to take part, in the General Assembly or the Se- 
curity Council, in the development which Professor Preuss so instructively 


resents, : 
P Rosert R. Winson 


The Political Role of the General Assembly. By H. Field Haviland, Jr. 
New York: Carnegie Endowment for International Peace, 1951. pp. 
x, 190. Appendix. $2.75. 


Any study of the General Assembly—and, for that matter, of any United 
Nations agency—is ordinarily out of date as scon as published. But 
Professor Haviland’s monograph contains much that is of permanent value 
and in fact stands out as one of the most penetrating analyses of the As- 
sembly’s réle yet to appear. Thoughtful, succinct and readable, based on 
a careful study of the documents plus personal observation, the book is a 
real contribution to our understanding of what has become in practice the 
most important organ of the United Nations. While the author does not 
spare his criticism, he nevertheless gives the Assembly ‘full credit for its 
accomplishments and retains his faith in its future. i 
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As he sees it, the defects in the operation of the General Assembly are 
serious: failure to provide adequate documentation for the consideration 
of vital political issues; the superficial character of many of its investiga- 
tions; the nfediocre caliber of many members of Assembly commissions; 
neglect of the potentialities of judicial settlement; giving too much time 
to the preparation of conventions of a general nature; failure to use sub- 
sidiary committees, et cetera. On the other hand, after an examination 
of its handling of a score of issues, the author is convinced that the General 
Assembly has made for itself a very creditable record, especially in the 
field of mediation and peaceful change, and that this record is far superior 
to that left by the Assembly of the League of Nations. The most notable 
progress, he believes, is found in its creation of new political orders in 
Palestine, Korea, and the former Italian colonies, and in its influence in 
developing the trust territories and other non-self-governing territories. 
Furthermore, through the formulation of substantive recommendations in 
the name of the entire United Nations membership, the Assembly has gone 
a step beyond mere inquiries or even pacific settlement, and ‘‘resolution 
by resolution, a foundation is being built which may ultimately be the 
groundwork for a true international government.’’ In addition the As- 
sembly, the author believes, is moving ever closer toward providing ‘‘teeth”’ 
for its recommendations. The Great Powers have led the way in the 
present movement to expand the political rôle of the General Assembly, 
but the impulsion has not come from the Western Powers alone: 


it was the Soviet Union which urged the Assembly to take extra- 
ordinarily strong measures regarding Spain, the Soviet complaint of 
United States aggression against China, the status of the former 
Italian Colonies, Palestine and other similar questions. 


JOHN B. WHITTON 


The Idea and Practice of World Government. By Gerard J. Mangone. 
New York: Columbia University Press, 1951. pp. xiv, 278. Index. 
$3.75. 


This is not just another scheme of world government, but rather an 
examination of its possible premises and consequences. The author under- 
takes a critique of existing proposals, including what he calls ‘“cheerful. 
and dreadful panaceas,’’ and analyzes the conditions under which, in his 
opinion, world government would be feasible and desirable. Exhibiting 
a remarkable range of learning, and distinguished by careful reflection, 
this book is much more penetrating than most current studies of the extra- 
ordinarily difficult problems of international organization. It is enriched 
witha wealth of citation from a wide variety of sources, and is marked by 
considerable eloquence of style—even by some grandiloquence—and it is not 
entirely free from excessive repetition. 
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While the arguments of the author.are learned and usually convincing, 
and present an approach to the subject which is frequently striking and 
always refreshing, his conclusions as to the essentials of world government 
are not very different from those held by most international lawYers. Thus 
he believes that any successful world government must provide procedures 
for peaceful change and pacific settlement; that it must assure a minimum 
of economic well-being to its members; that it must develop and extend 

. the rules of international law, especially those rules which are necessary 
for the guaranty of security, the sine qua non of any scheme for interna- 
tional authority, but that the latter is impossible without provision for 
the use of coercion, probably through some form of international police 
force. ‘ 

But the author delves deeper into fundamentals: he is convinced that ` 
the really basic problem of world government is one of consensus—the need 
to create a general accord as to the hierarchy of values within the inter- 
national community. Thus international law cannot become strong until 
the peoples subjected to its authority hold similar moral and political prin- 
ciples. Here the correct formula is not to create new rules and principles, 
but to ‘‘extend the kind of society which nurtured international law itself.’’ 
Above all, no world government is possible until its members have become 
attached to the democratic ideal. For instance, any kind of international 
authority would fail unless based on a general conviction that diversity 
must be tolerated. In short, without some common cultural integration, 
without a minimum of general agreement on basic values, world govern- 
ment will remain a mere dream of utopian thinkers. 

If these views are correct, world government would appear to be far 
beyond the pale of practical realization. But the author is not quite as 
pessimistic as this. He persists in believing that, given the modern means 
of communication and intercourse, the democracies, if sufficiently inspired 
with the justice of their cause, may eventually succeed in extending a 
common pattern of life—their pattern—around the world. By creating 
the bonds of community and a will to live together in friendship they may 
thus pave the way toward the realization of mankind’s ultimate goal in the 
field of government. But little progress can be expected without a period 
of truce among the nations, a truce which a suitable array of material 
force may make possible. 
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JoHN B. WHITTON 


Readings in International Relations, By Frederick H. Hartmann (ed.). 
New York: McGraw-Hill Book Co., 1952. pp. xiv, 304. $3.50, 


This book is designed ‘‘particularly as a supplementary readings text 
for a course in international relations, politics, and organization.’ This 
title is misleading, as the term “‘international relations’’ does not cover all 
of these fields. ` l 
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Dr. Pitman Potter, an authority in the field of international organiza- 
tion and relations, advises his students to remember that international 
organization is ‘‘an institution of long standing and that more attention 
should be paid to the basic facts, the history, the fundamental principles 
and the general aspects of the subject than to any one institution or to the 
current details of international politics.’’ It is in these respects, as it 
seems to the present reviewer, that Dr. Hartmann’s book is weak. The 
student will also not find quoted here many of the authorities in the sub- 
ject; this further renders the book less useful. There are some who will 
consider that the editor has devoted too much space to the political prob- 
lems of our day. It is certain that the ever-present danger with respect 
to the discussion of contemporary problems and events, the danger, 
namely, of being out of date before publication—has not been avoided, 
particularly with respect to the sections on the German and Korean prob- 


lems. 
EvizABeTH Ray Lewis 


Guerra diplomatica in Estremo Oriente (1914-1931). (2 vols.) By 
Mario Toscano. Torino: Giulio Einaudi, 1950. pp. 936. Index. 
. L. 5400 each. 


In this two-volume work entitled ‘‘Diplomatic Warfare in the Far East,” 
the author, Mario Toscano, Professor of the History of Treaties and Inter- 
national Politics at the University of Cagliari, Sardinia, has successfully 
undertaken the prodigious task of gathering and presenting, in a systematic 
and meaningful fashion, the treaties and diplomatic correspondence that 
shaped the international, military, and political affairs of the Far East 
from 1914 to 1931. From the designs of Japan and China to the motives ` 
and intentions of the World Powers interested in Far Hastern affairs, this 
work sets forth with remarkable particularity the entire picture of world 
diplomatic activity insofar as it affected, or was in turn affected by, events 
in the Far East during the period under consideration. Although this 
period may be considered to be somewhat arbitrary, it is 2lear that it is 
presented as an important link in the chain of events that preceded 1914 
and casts a significant light upon those that followed 1931. 

The work is largely to be regarded as an original contribution which 
for the first time has utilized as source material treaties and other diplo- 
matic documents that have heretofore been unknown or uninterpreted in a 
comprehensive world picture. It is a detailed study that evidences both 
thorough scholarship and a practical and mature evaluation of international 
events and crises, a combination obviously founded upon a mastery of 
world diplomatic history. 

Employing as its point of ieee the onies of the twenty-one 
questions”? the author presents the plans and designs of Japan in establish- 
ing a ‘‘new order in Asia’’ and illustrates the application of the ‘‘Asiatic 
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Monroe Doctrine.” The book will reveal the reasons why, slowly but 
inevitably, European influence over Far Eastern affairs declined and, at 
the same time, presents the reasons why the problems of the Far East can- 
not be regarded as ‘‘too distant’’ or distinct from those of the «West. 

Just as the merit of the present work stems from the author’s profes- 
sional background and understanding of the international affairs of the 
past, its great value to the reader lies in its utility to scholars and states- 
men who can use its reliable and factual data to find perhaps-a new light 
cast upon the many events of the present. To anyone interested in Far 
Eastern affairs and international diplomacy generally, Professor Toscano’s 
Guerra diplomatica in Estremo Oriente will furnish a sure and illuminating 
guide. His authoritative work is a significant contribution to the literature 
on Far Hastern affairs. 
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Epwarp D. Re ` 

The United States and World Relations. By Lilian T. Mowrer and Howard 
H. Cummings. New York: Harper and Bros., 1952. pp. xiv, 466. 
Maps. Appendix. Index. 


The authors of this fresh and stimulating book have as their aim to set 
forth the nature of the position of the United States in world affairs, and 
the implications thereof. For this purpose they have employed many 
devices of expression and represeniation not found in the usual textbook. 
The volume is frankly pedagogical in intent and tone but is also very 
readable and entertaining. For the teacher it ofers great help in eliciting 
interest and thought on the part of the student. 

The only criticisms which this reviewer would make relate on one hand 
to substance, and on the other hand to style. The promotional or propa- 
ganda tone of the text is quite strong, and indeed no effort is made to 
conceal this feature. This is distinctly a one-world preachment with no 
great pretense of examining the other side of the picture. Finally, there 
are traces of somewhat extreme cleverness here and there which may dis- 
tract the serious student; why the exotic designation of chapters? 

On balance, however, this is a sound, lively, and creative book. 


Prraan B. POTTER 


Charles Evans Hughes. (2 vols.) By Merlo J. Pusey. New York: Mac- 
millan Co., 1951. pp. xvi, 410: viii, 411-830. Appendices. Index. 
$15.00. 


“I inherited a continuing ambition to excel in good work, and to do my 
job as well as it could be done” (p. 95). In 1945—four years after his 
retirement, three before his death—Chief Justice Hughes was seeking to 
explain the record to the man he kad accepted as biographer. No more 
just characterization is to be found in Mr. Pusey’s faithful account. Ex- 
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cellence in good work, distinction of mind and character, consummate pro- 
fessional artistry—quality, in a word, is the constant theme. 

Let it be noted at once that this is ‘‘an authorized but not an official 
biography’’e (Vol. I, p. viii). The author was given ‘‘exclusive access’’ 
to Mr. Hughes’ papers, and had many long conversations with him as the 
work progressed. Evidently Mr. Hughes desired a biography that would 
approximate autobiography and yet be the writing of a free mind. Mr. 
Pusey has performed this task painstakingly and unobtrusively; he has 
stayed well away from philosophy, from strong interpretation, from strik- 
ing literary effects. The reviewer hazards the surmise that the Chief 
Justice would have been content with the result. 

It is appropriate, in this JOURNAL, to stress items bearing on Hughes as 
an international lawyer. When he went to Cornell as professor, in 1891, 

e taught no less than fifteen hours a week, in courses ranging widely over 
“the common law. Next year he was asked to take over a course in inter- 
national law. 


His protests on the ground that he was not familiar with the subject 
were overridden. While he embarked upon this new assignment with 
misgivings, because it meant devoting all the time he could spare from 
his other courses to a study of international law, it proved to be a 
‘‘most satisfying diversion.” ‘‘Little did I dream,’’ he tells us. 
‘that many years later I should find that year of special and exacting 
study a highly important, if not an indispensable, preparation for my 
service in connection with our foreign relations.’’ (p. 100.) 


One quarter of the biography is devoted to Mr. Hughes’ four years in 
the Department of State. It is a detailed account—not a technical or 
critical study. Others may, and doubtless will, argue that now and again 
some different policy would better have served the public good—as for 
instance in the matter of America’s relation to the League of Nations, and 
the early groping toward an organized world. When Hughes accepted 
the Secretaryship he was, in a phrase Pusey quotes, ‘‘taking a new case for 
the people’ (p. 408). The expression is significant. It is the rôle of 
counsel to pursue the client’s ultimate interests by skillful movements 
based upon the actual position of affairs; when a point has been settled 
cne bows and goes forward. By the time Harding, six weeks in office, 
showed that he had ‘‘completely abandoned’’ the League, Hughes had 
reconciled himself, Pusey says, to ‘‘the inevitable’? (p. 482). (Hughes 
had been among the Thirty-One Republicans who in October, 1920, affirmed 
eagerness to see the United States ‘‘do her full part in association with 
other nations to prevent war,’’ and urged that a Republican victory would 
best serve that end.) ‘‘He had accepted office to do the best he could 
for the country in whatever circumstances might arise and he held to his 
office for the same purpose”’ (p. 4838). 

Pusey singles out notable characteristics of Hughes as Secretary: 
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TRBRTK CONSTITUTING THE EUROPEAN COAL AND 
x STEEL COMMUNITY 


Signed at Paris, April 18, 1951; in force July 25, 1952+ 


THE PRESIDENT OF THE GERMAN FEDERAL REPUBLIC, His Roya HicHNEss 
` THE Prince ROYAL or BELGIUM, THE PRESIDENT oF THE FRENCH REPUBLIO, 
THE PRESIDENT or THE ITALIAN REPUBLIC, Her ROYAL HIGHNESS THE GRAND 
Ducuess or LUXEMBOURG, HER MAJESTY THE QUEEN OF THE NETHERLANDS, 

Consivering that world peace may be safeguarded only by creative efforts 
equal to the dangers which menace it; 

Convincep that the contribution which an organized and vital Europe 
can bring to Greate. is indispensable to the maintenance of peaceful 
relations ; 

Conscious of the fact that Europe can be built only by concrete actions 
which create a real solidarity and by the establishment of common bases 
for economie development; 

Desrrous of assisting through the expansion of their basic production in 
raising the standard of living and in furthering the works of peace; 

Resonvep to substitute for historic rivalries a fusion of their essential 
interests; to establish, by creating an economic community, the founda- 
tion of a broad and independent community among peoples long divided by 
bloody conflicts; and to lay the bases of institutions capable of giving direc- 
tion to their future common destiny; 

HAVE DECIDED to create a European Coal and Steel Community and to 
this end have designated as plenipotentiaries: 

Tue PRESIDENT OF THE GERMAN FEDERAL REPUBLIC: i 

Dr. Konrad Apenaver, Chancellor and Minister for Foreign Affairs; 
His Royau HIGHNESS THE Prince ROYAL or BELGIUM: 

Mr. Paul van ZEELAND, Minister for Foreign Affairs, 

Mr. Joseph Meurics, Minister for Foreign Trade; 

Tue PRESIDENT OF THE FRENCH REPUBLIC: 
Mr. Robert Scouman, Minister for Foreign Affairs; 
Tur PRESIDENT oF THE ITALIAN REPUBLIC: 

Mr. Carlo Srorza, Minister for Foreign Affairs; 

Her Roya HIGHNESS THE GRAND DucHess or LUXEMBOURG: 

Mr. Joseph Beocom, Minister for Foreign Affairs; 

Her Roya HIGHNESS THE QUEEN OF THE NETHERLANDS: 

Mr. D. U. Strxxur, Minister for Foreign Affairs, 

Mr. J. R. M. VAN pen BRINK, Minister of Economie Affairs; 

Wuion, having exchanged their powers, found in good and due form, 
have agreed to the following provisions. 


1 Senate Execs. Q and R, 82d Cong., 2d Sess., p. 255. 
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TITLE ONE 
THE EUROPEAN COAL LND STEEL COMMUNITY 
ARTDOLE 1 


By the present Treaty the Higa Contractine Partizs institute among 
themselves a EUROPEAN COAL AND STEEL COMMUNITY, based on a common 
market, common objectives, and common institutions. 


ARTISLE 2 


The mission of the European Ccal and Steel Community is to contribute 
to economie expansion, the development of employment and the improve- 
ment of the standard of living in the participating countries through the 
institution, in harmony with the gereral economy of the member States, 
of a common market as defined in Article 4. | 

The Community must progressively establish conditions which will in 
themselves assure the most rational distribution of production at the highest 
possible level of productivity, while safeguarding the continuity of em- 
ployment and avoiding the creation of fundamental and persistent dis- 
turbances in the economies of the member States. 


AFTICLE 3 


Within the framework of their respective powers and responsibilities 
and in the common interest, the institutions of the Community shall: 

(a) see that the common market is regularly supplied, taking account 
of the needs of third countries; 

(b) assure to all consumers in comparable positions within the common 
market equal access to the sources co? production; 

(c) seek the establishment of th2 icwest prices which are possible with- 
out requiring any corresponding rise either in the prices charged by the 
same enterprises in other transactions or in the price-level as a whole in 
another period, while at the same time permitting necessary amortization 
and providing normal possibilities >f remuneration for capital invested; 

(d) see that conditions are mainta‘med which will encourage enterprises 
to expand and improve their ability tc produce and to promote a policy of 
rational development of natural resources, avoiding inconsiderate ex- 
haustion of such resources; 

(e) promote the improvement of tke living and working conditions of 
the labor force in each of the industries under its jurisdiction so as to 
make possible the equalization of suca conditions in an upward direction; 

(f) further the development of international trade and see that equitable 
limits are observed in prices charged on external markets; 

(g) promote the regular expansicn end the modernization of production 
as well as the improvement of its quality, under conditions which preclude ` 
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any protection against competing industries except where justified by il- 
legitimate action on the part of such industries or in their favor. 


ARTICLE 4 


e 

The following are recognized to be incompatible with the common market 
for coal and steel, and are, therefore abolished and prohibited within the 
Community in the manner set forth in the present Treaty: 

(a) import and export duties, or charges with an equivalent effect, and 
quantitative restrictions on the movement of coal and steel; 

(b) measures or practices discriminating among producers, among 
buyers or among consumers, specifically as concerns prices, delivery terms 
and transportation rates, as well as measures or practices which hamper 
the buyer in the free choice of his supplier; 

(c) subsidies or state assistance, or special charges imposed by the state, 
in any form whatsoever ; 

(d) restrictive practices tending towards the division of markets or the 
exploitation of the consumer. 


ARTICLE 5 


The Community shall accomplish its mission, under the conditions pro- 
vided for in the present Treaty, with limited direct intervention. 
To this end, the Community will: 


Enlighten and facilitate the action of the interested parties by collect- 
ing information, organizing consultations and defining general objec- 
tives; ; 
place financial means at the disposal of enterprises for their invest- 
ments and participate in the expenses of readaptation; 

assure the establishment, the maintenance and the observance of nor- 
mal conditions of competition and take direct action with respect to 
production and the operation of the market only when circumstances 
make it absolutely necessary ; 

publish the justifications for its action and take the necessary meas- 
ures to ensure observance of the rules set forth in the present Treaty. 


The institutions of the Community shall carry out these activities with as 
little administrative machinery as possible and in close cooperation with 
the interested parties. 

ARTICLE 6 


The Community shall have juridical personality. 

In its international relationships, the Community shall enjoy the juridical 
capacity necessary to the exercise of its functions and the attainment of 
its ends. 

In each of the member States, the Community shall enjoy the most ex- 
tensive juridical capacity which is recognized for legal persons of the 
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nationality of the country in question. Specifically, it may acquire and 
transfer real and personal property, and may sue and be sued in its own 
name. . 

The Community shall be represented by its institutions, each qne of them 
acting within the framework of its own powers and responsibilities. 


TITLE TWO 
THE INSTITUTIONS OF THE COMMUNITY 


ARTICLE 7 


The institutions of the Community shall be as follows: 


a Hien AvurHoriry, assisted by a Consultative Committee; 

a Common ÅSSEMBLY, hereafter referred to as ‘‘the Assembly’’; 

a Sprcian Counci, composed of Minisrmrs, hereafter referred to as 
‘the Counceil’’; 

a Court or Justice, hereafter referred to as ‘‘the Court’’. 


Chapter I 
THE HIGH AUTHORITY 


ARTICLE 8 


The High Authority shall be responsible for assuring the fulfillment of 
the purposes stated in the present Treaty under the terms thereof. 


ARTICLE 9 


The High Authority shall be composed of nine members designated for 
six years and chosen for their general competence. 

A member shall be eligible for reappointment. The number of mem- 
bers of the High Authority may be reduced by unanimous decision of the 
Council. ‘ 

Only nationals of the member States may be members of the High Au- 
thority. 

The High Authority may not include more than two members of the 
same nationality. 

The members of the High Authority shall exercise their functions in 
complete independence, in the general interest of the Community. In tne 
. fulfillment of their duties, they shall neither solicit nor accept instructions 
from any government or from any organization. They will abstain from 
all conduct incompatible with the supranational character of their func- 
tions. 

Each member State agrees to respect this supranational character and 
to make no effort to influence the members of the High Authority in the 
execution of their duties. 
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The members of the High Authority may not exercise any business or 
professional activities, paid or unpaid, nor acquire or hold, directly or 
indireetly, any interest in any business related to coal and steel during 
their term of office or for a period of three years thereafter. 


ARTICLE 10 


The governments of the member States shall designate eight members of 
the High Authority by agreement among themselves. These eight members 
will elect a ninth member, who shall be deemed elected if he receives at 
least five votes. 

_ The members thus designated will remain in office for six years following 
the date of the establishment of the common market. 

In case a vacancy should occur during this first period for one of the 
reasons set forth in Article 12, it will be filled under the provisions of the 
third paragraph of that article, by common agreement among the govern- 
ments of the member States. 

If, during the same period, the provisions of the third paragraph of 
Article 24 should be applied, the members of the High Authority shall be 
replaced under the provisions of the first paragraph of the present article. 

At the expiration of this period, a complete redesignation shall take place, 
and the nine members shall be designated as follows: the governments of 
the member States, in the absence of unanimous agreement, will designate 
eight members by a five-sixths majority; the ninth will be chosen by vote 
of these eight under the terms of the first paragraph of the present article. 
The same procedure shall apply to a complete redesignation rendered neces- 
sary by application of Article 24. 

One third of the members of the High Authority shall be redesignated 
every two years. 

‘Whenever a complete redesignation shall occur, the sequence of retire- 
ment shall be immediately determined by lot on the initiative of the Presi- 
dent of the Council. 

The regular redesignations resulting from the expiration of the two-year 
periods shall be made alternately in the following order: by designation 
of the governments of the member States under the terms of the fifth 
paragraph of the present article, and by vote of the remaining members 
of th High Authority under the terms of the first paragraph. 

I£ vacancies should occur for one of the reasons provided in Article 12, 
these shall be filled under the provisions of the third paragraph of that 
article, alternatively, in the following order: by designation of the govern- 
ments of the member States under the terms of the fifth paragraph of the 
present article, and by vote of the remaining members of the High Au- 
thority in accordance with the provisions of the first paragraph. 

In all cases provided for in the present article where a member is desig- 
nated by the governments by a five-sixths majority or by vote of the 
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members of the High Authority, each government shall have a veto right 
under the following conditions: 

If a government has used its right of veto with respect to two persons 
in the case of an individual redesignation and of four persons ig the case 
of a general or biennial redesignatior, any other exercise of that right on 
the same occasion may be referred to the Court by enother government; 
the Court may declare the veto null and void if it considers it abusive. 

Except in the case of removal under the provisions of the second para- 
graph of Article 12, the members of the High Authority shall remain in 
office until their replacement. 


ARTICLE 1]. 


The President and the Vice President of the High Authority shall be 
designated from among the membership of the High Authority for two 
years, in accordance with the procedure provided for the designation of 
the members of the High Authority ky the governments of the member 
States. They may be reelected. 

Except in the case of a complete recesignation of the membership of the 
High Authority, the designation of the President and Vice President shall 
be made after consultation with the High Authority. 


Arriche 12 


In addition to the provisions for regular redesignation, the terms of office 
of a member of the High Authority may be terminated by death or 
resignation. 

Members who no longer fulfill the eonditions necessary tc the exercise 
of their functions or who have committed a gross fault may be removed 
from office by the Court on petition by the High Authority or the Council. 

In the cases provided in the present Article, the member in question 
shall be replaced for the remainder of his term, under the provisions of 
Article 10. There shall be no such replacement if the remainder of his 
term is less than three months. 


ARTICLE 18 


The High Authority shall act by vote of a majcrity of its merabership. 
Its quorum shall be fixed by its rules of procedure. However, this 
quorum must be greater than one-half of its membership. | 


ARTICLE 14 


In the execution of its responsibilities under the present Treaty and in 
accordance with the provisions thereof, the High Authority shall issue 
decisions, recommendations and opinions. 

Decisions shall be binding in all their details. x 
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Recommendations shall be binding with respect to the objectives which 
they specify but shall leave to those to whom they are directed the choice 
of appropriate means for attaining these objectives. 

Opinions shall not be binding. 

When the High Authority is empowered to issue a deion, it may limit 
itself to making a recommendation. 


ARTICLE 15 


The decisions, recommendations and opinions of the High Authority 
shall state the reasons therefor, and shall take note of the opinions which 
the High Authority is required to obtain. 

‘When such decisions and recommendations are individual in ‘character, 
they shall be binding on the interested party upon their notification to him. 
In other cases, they shall take effect automatically upon publication. 

The High Authority shall determine the manner in which the provisions 
of the present article are to be carried out. 


ARTICLE 16 


The High Authority shall take all appropriate measures of an internal 
nature to assure the functioning of its services. 

It may institute study Groups and specifically an economic study Group. 

Within the framework of general organizational regulations established 
by the High Authority, the President of the High Authority shall be re- 
sponsible for the administration of its services, and shall insure the execu- 
tion of the acts of the High Authority. 


ARTICLE 17 


The High Authority shall publish annually, at least a month before the 
meeting of the Assembly, a general report on the activities of the Com- 
munity and on its administrative expenditures. 


ARTICLE 18 


There shall be created a Consultative Committee, attached to the High 
Authority. It shall consist of not less than thirty and not more than 
fifty-one members, and shall include producers, workers and consumers and 
dealers in equal numbers. 

The members of the Consultative Committee shall be appointed by the 
Council. f 

As concerns producers and workers, the Council shall designate the rep- 
resentative organizations among which it shall allocate the seats to be 
filled. Each organization shall be asked to draw up a list comprising twice 
the number of seats allocated to it. Designations shall be made from this 
list. 
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The members of the Consultative Committee shall be designated in their 
individual capacity. They shall not be bound by any mandate or instruc- 
tion from the organizations which proposed them as candidates. 

A President and officers shall be elected for one-year terms by the Con- 
sultative Committee from its own membership. The Committee shall fix 
its own rules of procedure. io 

The allowances of members of the Consultative Committee shall be de- 
termined by the Council on proposal by the High Authority. 


ARTICLE 19 

The High Authority may consult the Consultative Committee in any 
ease it deems proper. It shall be required to do so whenever such con- 
sultation is prescribed by the present Treaty. 

The High Authority shall submit to the Consultative Committee the 
general objectives and programs established under the terms of Article 
46, and shall keep the Committee informed of the broad lines of its action 
under the terms of Articles 54, 65 and 66. 

If the High Authority deems it necessary, it skall give the Consultative 
Committee a period in which to present its opinion of not less than ten days 
from the date of the notification to that effect addressed to the President 
of the Committee. 

The Consultative Committee shall be convoked by its President, either 
at the request of the High Authority or at the request of a majority of its 
members, for the purpose of discussing a given question. 

The minutes of the meetings shall be transmitted to the High Authority 
and to the Council at the same time as the opinions of the Committee. 


Chapter IT 
THE ASSEMBLY 


ARTICLE 20 


The Assembly, composed of representatives of the pecples of the member 
States of the Community, shall exercise the supervisory powers which are 
granted to it by the present Treaty. 


Armour 21 


The Assembly shall be composed of delegates whom the parliaments of 
each of the member States shall be called upon to designate once a year 
from among their own membership, or who shall be elected by direct 
universal suffrage, according to the procedure determired by each respec- 
tive High Contracting Party. 

The number of delegates is fixed as follows: 
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Germany oss issih ee es Meas gies atele 18 
Belgium ............. Toate ed bdeaea ive cee, Ea 10 
Franco gcse bse hase ee se ease sees oo ee 18 
Italy vars soeewido isa raw seen waa wien tate St 18 
Š Luxembourg 2... 0... cece entrina nna iia 4 
Netherlands ..........- ses ce a sec e even cceee 10 


The representatives of the people of the Saar are included in the number 
of delegates attributed to France. 


ARTICLE 22 


The Assembly shall hold an annual session. It shall convene regularly on 
the second Tuesday in May. Its session may not last beyond the end of the 
then current fiscal year.. 

The Assembly may be convoked in extraordinary session on the request 
of the Council in order to state its opinion on such questions as may be put 
to it by the Council. 

It may also meet in extraordinary session on the request of a majority 
of its members or of the High Authority. 


ARTICLE 23 


The Assembly shall designate its President and officers from among its 
membership. 

The members of the High Authority may attend all meetings. The 
President of the High Authority or such of its members as it may designate 
shall be heard at their request. 

The High Authority shall reply Settle or in writing to al questions put 
to it by the Assembly or its members. 

The members of the Council may attend all meetings and shall be heard 
at their request. 

ARTICLE 24 


The Assembly shall discuss in open session the general report submitted 
to it by the High Authority. 

If a motion of censure on the report is presented to the Assembly, a vote 
may be taken thereon only after a period of not less than three days follow- 
ing its introduction, and such vote shall be by open ballot. 

If the motion of censure is adopted by two-thirds of the members present 
and voting, representing a majority of the total membership, the members 
of the High Authority must resign in a body. They shall continue to carry 
out current business until their replacement in accordance with Article 10. 


ARTICLE 25 


The Assembly shall fix its own rules of procedure, by. vote of a majority 
of its total membership. 
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The acts of the Assembly shall be published i in a manner to be prescribed 
in such rules of procedure. 


Chepter III 
THE COUNCIL 
ARTICLE 26 


The Council shall exercise its functions in the events and in the manner 
provided in the present Treaty, in particular with a view to harmonizing 
the action of the High Authority end that of the governments, which are 
responsible for the general economic policy of their countries. 

To this end, the Council and the High Authority shall consult together 
and exchange information. 

The Council may request the High Authority to examine all proposals 
and measures which it may deem necessary or appropriate for the realiza- 
tion of the common objectives. 


ARTICLE 27 


The Council shall be composed of representatives of the member States. 
Each State shall designate thereto >ne of the members of its government. 
The Presidency of the Council shall be exercised for a terra of three 
months by each member of the Council i in rotation in the alphabetical order 
of the member States. 
ARTICLE 28 


Meetings of the Council shall be called by its President on the request 
“of a State or of the High Authority. 

When the Council is consulted by the High Authority, it may deliberate 
without necesarily proceeding to a vote. The minutes of its meetings shall 
be forwarded to the High Authority. 

Wherever the present Treaty requires the concurrence of the Council, 
this concurrence shall be deemed to have been granted if the proposal 
submitted by the High Authority is approved: 


by an absolute majority of the representatives of the memter States, 
including the vote of the representative of one of the States which pro- 
duces at least twenty percent of the total value of coal and steel produced 
in the Community ; 

or, in case of an equal division of votes, and if the High Authority 
maintains its proposal after a second reading, ky the representatives of ` 
two member States, each of which produces at least twenty percent of 
the total value of coal and steel in the Community. 


Wherever the present Treaty requires a unanimous decision or unanimous 
concurrence, such decision or concurrence will be- adopted if supported by 
the votes of all the members of the Ccuncil. 
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The decisions of the Council, other than those which require a qualified 
majority or a unanimous vote, will be taken by a vote of the majority of 
the total membership. This majority shall be deemed to exist if it includes 

_the absolute majority of the representatives of the member States in- 
cluding the vote of the representative of one of the States which produces 
at least twenty percent of the total value of coal and steel produced in 
the Community. 

In case of a vote, any member of the Council may act as proxy for not 
more than one other member. 

The Council shall communicate with the other States through the 
intermediary of its President. 

The acts of the Council shall be published under a procedure which it 
shall establish. 


ARTICLE 29 


The Council shall fix the salaries, allowances and pensions of the Presi- 
dent and members of the High Authority, and of the President, the judges, 
the Court advocates and the clerk of the Court. 


ARTICLE 30 
The Council shall establish its own rules of procedure. 


Chapter IV 
THE COURT 


ARTICLE 31 


The function of the Court is to ensure the rule of law in the interpretation 
and application of the present Treaty and of its implementing regulations. 


ARTICLE 82 


The Court shall be composed of seven judges, appointed for six years 
by agreement among the governments of the member States from among 
persons of recognized independence and competence. 

A partial change in membership of the Court shall occur every three 
years, affecting alternatively three members and four members. The three 
members whose terms expire at the end of the first period of three years 
shall be designated by lot. 

Judges shall be eligible for reappointment. 

The number of judges may be increased by unanimous vote of the 
Council on proposal by the Court. 

The judges shall designate one of their number as President for a three- 
year term. ° 


118 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ARTICLE 33 

The Court shall have jurisdiction over appeals by a member State or by 
the Council for the annulment of decisions and recommendations of the 
High Authority on the grounds of lack of legal competence, sybstantial 
procedural violations, violation of the Treaty or o? any rule of law relating 
to its application, or abuse of power. However, the Court may not review 
the conclusions of the High Authority, drawn from economic facts and 
circumstances, which formed the basis of such decisions or recommenda- 
tions, except where the High Authority is alleged to have abused its powers 
or to have clearly misinterpreted the provisions of the Treaty or of a rule 
of law relating to its application. 

The enterprises, or the associations referred to in Article 48, shall have 
the right of appeal on the same grounds against individual decisions and 
recommendations concerning them, or against general decisions and recom- 
mendations which they deem to involve an abuse of power affecting them. 

The appeals provided for in the first two paragraphs of the present 
article must be taken within one month from the date of the notification 
or the publication, as the case may be, of the decision or recommendation. 


ARTICLE 34 


If the Court should annul a decision or recommendation of the High 
Authority, the matter shall be remanded to the High Authority. The 
latter must take the necessary measures in order to give effect to the judg- 
ment of annulment. In case a decision or recommendation is adjudged by 
the Court to involve a fault for which the Community is liable, and causes 
a direct and particular injury to an enterprise or a group of enterprises, 
the High. Authority must take such measures, within the powers granted 
to it by the present Treaty, as will assure an equitable redress for the 
injury resulting directly from the decision or recommendation which has 
been annulled, and, to the extent necessary, must grant a reasonable in- 
demnity. . 

If the High Authority fails to take within a reasonable period the meas- 
ures required to give effect to a judgment of annulment, an appeal for 
damages may be brought before the Court. 


ARTICLE 35 


In the cases where the High Authority is required by a provision of the 
present Treaty or of implementing regulations to issue a decision or recom- 
mendation, and fails to fulfill this obligation, such omission may be brought 
to its attention by the States, the Council or the enterprises and associa- 
‘tions, as the case may be. 

The same shall be true if the High Authority refrains from issuing a 
decision or recommendation which it is empowered to issue by a provision 
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of the present Treaty or implementing regulations, where such failure to 
act constitutes an abuse of power. ` 

If at the end of a period of two months the High Authority has not issued 
any decisjon or recommendation, an appeal may be brought before the 
Court, within a period of one month, against the implicit negative decision 
which is presumed to result from such failure to act. 


ARTICLE 36 


Prior to imposing a pecuniary sanction or fixing a daily penalty pay- 
ment provided for in the present Treaty, the High Authority shall ee the 
interested enterprise an opportunity to present its views. 

An appeal to the general jurisdiction of the Court may be taken from 
the pecuniary sanctions and daily penalty payments imposed under the 
provisions of the present Treaty. 

In support of such an appeal, and under the terms of the first paragraph 
of Article 38 of the present Treaty, the petitioners may contest the regular- 
ity of the decisions and recommendations which they are charged with 
violating. 

ARTICLE 87 


_ If a member State shall deem that in a given case an action of the High 
Authority, or a failure by it to act, is of such a nature as to provoke funda- 
mental and persistent disturbances in the economy of such State, it may 
bring the matter to the attention of the High Authority. 

The latter, after having obtained the opinion of the Council, will recognize 
the existence of such situation, if any, and decide on the measures to be 
taken, under the terms of the present Treaty, to correct such situation 
while at the same'time safeguarding the essential interests of the Com- 
munity. 

When an appeal is taken to the Court under the provisions of the present 
Article against such decision or against the explicit or implicit decision 
refusing to recognize the existence of the situation mentioned above, the 
Court shall review the sufficiency of the grounds of such decision. 

In case of annulment, the High Authority shall decide, within the frame- 
work of the Court’s judgment, the measures to be taken to fulfill the 
objectives set forth in the second paragraph of- the present article. 


ARTICLE 38 


On the petition of a member State or of the High Authority, the Court 
may annul the acts of the Assembly or of the Council. 

The petition must be submitted within one month from the publication 
of such act of the Assembly or of the notification of such act of the Council 
to the member States or to the High Authority. 


a 
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Such an appeal may be based only on the grounds of lack of legal compe- 
tence or substantial procedural violations. 


ARTICLE 39 


. 

Appeals to the Court shall not have the effect of suspending the execution 
of a decision or a recommendation. 

However, if in its judgment circumstances demand, the Court may order 
the suspension of the execution of the decision or recommendation in ques- 
tion. f 

It may prescribe any other necessary provisional measures. 


ÅRTI 40 


Subject to the provisions of the first paragraph of Article 34, the Court 
shall have jurisdiction to assess damages against the Community, at the 
request of the injured party, in cases where injury results from a fault 
involved in an official act of the Community in execution of the present 
Treaty. 

Tt shall also have jurisdiction to assess damages against any official or 
employee of the Community, in cases where injury results from a personal 
fault of such official or employee in the performance of his duties. If the 
injured party is unable to recover such damages from such official or em- 
ployee, the Court may assess an equitable indemnity against the Com- 
munity. 

All other litigation between the Community and third parties, other than 
that relating to the application of the provisions of the present Treaty and 
implementing regulations, shall be brought before the national tribunals. 


ARTICLE 41 


When the validity of acts of the High Authority or the Council is con- 
tested in litigation before a national tribunal, such issue shall be certified 
to the Court, which shall have exclusive jurisdiction to rule thereon. 


ARTICLE 42 


The Court shall have such jurisdiction as may be provided by any clause 
to such effect in a public or private contract to which the Community is a 
party or which is undertaken for its account. 


ARTICLE 43 


The Court shall have jurisdiction in any other case provided for in a 
supplementary provision of the Treaty. 

It may also exercise jurisdiction in any case relating to the objects of the 
present Treaty, where the laws of a member State grant such jurisdiction 
to it. 
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ARTICLE 44 


The judgment of the Court shall be executory on the territory of the 
member States under the terms of Article 92 below. 


ARTICLE 45 


The Code of the Court shall be contained in a Protocol annexed to the 
present Treaty.* 


TITLE THREE 


ECONOMIC AND SOCIAL PROVISIONS 
Chapter I l 
GENERAL PROVISIONS 
ÅRTICLE 46 


The High Authority may at any time consult the governments, the various 
interested parties (enterprises, workers, consumers and dealers) and their 
associations, as well as any experts. 

Enterprises, workers, consumers and dealers, and their associations, may 
present any suggestions or observations to the High Authority on questions 
which concern them. 

Tn order to provide guidance for the action of all of the interested parties 
in the achievement of the purposes assigned to the Community, and to 
determine its own action within the framework of the present Treaty, the 
High Authority shall, by means of the consultations mentioned above: 

(1) carry on a permanent study of markets and price tendencies; 

(2) periodically draw up non-compulsory program forecasts dealing 
with production, consumption, exports and imports; 

(3) periodically work out general programs with respect to moderniza- 
tion, the long-term orientation of manufacturing and the expansion of 
productive capacity ; 

(4) at the request of the interested governments, participate in the study 
of the possibilities of reemployment, either in existing industries or through 
the creation of new activities, of workers set at liberty by the evolution . 
of the market or by technical transformations; 

(5) gather all information necessary to the ‘dppraiaal of the possibilities 
of improving the living and working conditions of the labor force in the 
industries under its jurisdiction, and of the risks which menace such living 
conditions. 

It shall publish the general objectives and programs after having sub- 
mitted them to the Consultative Committee. 

It may make publie the studies and information mentioned above. 


* Not printed here. 
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ARTICLE 47 


The High Authority may gather such information as may be necessary to 
the accomplishment of its mission. It may have the necessary verifications 
carried out. . 

The High Authority shall not divulge information which by its nature 
. is considered a professional secret, and in particular information pertaining 

to the commercial relations or the breakdown of the costs of production 
` of enterprises. With this reservation, it shall publish such data as may be 
useful to governments or to any other interested parties. 

The High Authority may impose fines and daily penalty payments upon 
those enterprises which evade their obligations resulting from decisions 
made in application of the provisions of the present article, or which 
knowingly furnish false information. The maximum amount of such fines 
shall be one percent of the annual turnover and the maximum amount of 
such penalty payments shall be five percent of the average daily turnover 
for each day the violation continues. 

Any violation by the High Authority of professional secrecy which fag 
caused damage to an enterprise may be the subject of a suit for damages 
before the Court under the conditions provided for in Article 40. 


ARTICLE 48 


The right of enterprises to form associations is not affected by the present 
Treaty. Membership in such associations must be voluntary. The associa- 
tions may engage in any activity which is not contrary to the provisions 
_ of the present Treaty or to the decisions or recommendations of the High 
Authority. 

In cases where the present Treaty requires the consultation of the Con- 
sultative Committee, any association has the right to submit to the High 
Authority, within the time limits fixed by the latter, the observations of its 
members on the action envisaged. 

The High Authority will normally call upon producers’ associations to 
obtain information which it requires or to facilitate the fulfillment of its 
tasks, provided that the associations in question either permit the qualified 
. representatives of the workers and consumers to participate in the leader- 
ship of these associations or in consultative committees affiliated to them, 
or in any other way give a satisfactory place in théir organization to the 
expression of the workers’ and consumers’ interests. 

The associations referred to in the preceding paragraph shall be obliged 
to furnish the High Authority with such information on their activity as 
the High Authority may deem necessary. The observations mentioned in 
the second paragraph of the present article and the information furnished 
under the fourth paragraph shall also be forwarded by the associations 
to the government concerned. : 
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Chapter II 
FINANCIAL PROVISIONS 
š - ÅRTICLE 49 


The High Authority is empowered to procure the funds necessary to the 
accomplishment of its mission: 


by placing levies on the production of coal and steel; 
by borrowing. 


_ It may also receive grants. 
ARTICLE 50 


1. The levies are intended to cover: 


the administrative expenses provided for in Article 78; 

the non-reimbursable assistance provided for in Article 56, concerning 
readaptation ; 

as concerns the financial facilities provided for in Articles 54 and 56, 
and after recourse to the reserve fund, any portion of the servicing 
charges on the High Authority’s obligations which cannot be covered 
by receipts from the servicing of loans granted by the High Authority, 
as well as payments which might be required by virtue of the operation 
of the Authority’s guarantee on loans obtained directly by the enter- 
prises ; : 

expenditures to encourage technical and economic research as provided 
for in section 2 of Article 55. 


2. The levies are assessed annually on the various products according to 
their average value; the rate of levy may not exceed one percent unless 
previously authorized by a two-thirds majority of the Council. The method 
of assessment and collection shall be fixed by a general decision of the High 
Authority taken after consulting the Council; to the extent possible, cumu- 
lative taxation shall be avoided. 

3. The High Authority may impose increases of not more than 5 percent 
per quarter-year of delay in payment upon enterprises which do not obey . 
the decisions which it may issue in application of the present article. 


ARTICLE 51 


1. The funds obtained by borrowing may be used by the High Authority 
only to grant loans. 

The issuance of the obligations of the High Authority on the markets of 
member States shall be subject to the regulations in effect on these markets. 

In case the High Authority shall deem the guarantee of member govern- 
‘ments necessary in order to contract loans, it shall approach the interested 
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government or governments after consulting the Council. No government 
shall be required to give its guarantee. 

2. In accordance with the terms of Article 54, the High Authority may, 
guarantee loans granted directly to enterprises by third parties., 

3. The High Authority may impose increases of not more than 5 percent 
‘order to build up a reserve fund, for the sole purpose of reducing the size 
of the levy provided for in the third sub-paragraph of section 1 of Article 
50; the sums thus accumulated may not be used in any manner to grant 
loans to enterprises. 

4. The High Authority itself shall not perform the operations of a bank- 
ing nature which may be required to carry out its financial missions. 


ARTICLE 52 


The member States shall take all necessary measures to assure the free 
transfer within the territories mentioned in the first paragraph of Article 
79, and through the channels employed for commercial payments, of funds 
derived from levies, from pecuniary sanctions of all kinds, and from the 
reserve fund, to the extent necessary to their use for the purposes set forth 
in the present Treaty. 

The methods of transfer among member States, as well as to third coun- 
tries, of funds resulting from the other financial operations effected by the 
High Authority or under its guarantee shall be the subject of agreements 
concluded by the High Authority with the interested governments or the 
competent bodies; no member State which applies exchange controls shall 
be obliged to assure any such transfers to which it has not explicitly agreed. 


ARTICLE 53 


Without prejudice to the provisions of Article 58 and of Chapter V of 
Title Three, the High Authority may: - 

(a) after consulting the Consultative Committee and the Council, au- 
thorize the institution, under conditions which it shall determine and under 
its control, of any financial mechanisms common to several enterprises 
which are deemed necessary for the accomplishment of the missions defined 
in Article 3 and compatible with the provisions cf the present Treaty and 
particularly of Article 65; 

(b) with the concurrence of the Council acting by unanimous vote, 
institute itself any financial mechanism satisfying the same purposes as 

` referred to above. 

Mechanisms of the same nature instituted or maintained by the member 
States shall be reported to the High Authority which, after consulting the 
Consultative Committee and the Council, shall address to the interested 
States the necessary recommendations, in case such mechanisms should be 
wholly. or partly contrary to the application of the present Treaty. 
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Chapter Tit 
INVESTMENTS AND FINANCIAL ASSISTANCE 
‘ ARTICLE 54 


The High Authority may facilitate the carrying out of investment pro-. 
grams by granting loans to enterprises or by giving its guarantee to touts 
which they may obtain elsewhere. 

With the concurrence of the Council acting by unanimous vote, the High 
- Authority may assist by the same means in financing works and installations 
which contribute directly and principally to increase production, lower 
production costs or facilitate marketing of products subject to its jurisdic- 
tion. 

In order to encourage a coordinated development of investments, the 
High Authority may, in accordance with the provisions of Article 47, 
require enterprises to submit individual programs in advance, either by a 
special demand addressed to the enterprise concerned or by a decision 
defining the nature and the size of the programs which must be submitted. 

Within the framework of the general programs described in Article 46, 
the High Authority may, after having given the interested parties an op- 
portunity to present their views, issue an opinion on such programs, ac- 
companied by a justification. It is obliged to issue such an opinion when 
so requested by an enterprise. The High Authority shall notify the enter- 
prise of its opinion and shall bring it to the attention of the government 
concerned. The list of opinions shall be made public. 

If the High Authority finds that the financing of a program or the oper- 
ation of the installations which it entails would require subsidies, assistance, 
protection or discrimination contrary to the present Treaty, the unfavorable 
opinion taken by virtue of this justification shall have the force of a 
decision as defined in Article 14, and shall have the effect of prohibiting 
the enterprise concerned from resort to resources other than its own funds 
to put such program into effect. 

The High Authority may impose fines not exceeding the sums unduly 
devoted to realization cof the program in question on enterprises which 
violate the provisions of the above paragraph. 


ARTICLE 55 


1. The High Authority shall encourage technical and economic research 
concerning the production and the development of consumption of coal 
and steel, as well as labor safety in these industries. To this end, it shall 
establish all appropriate contacts among existing research organizations. 

2. After consultation with the Consultative Committee, the High Author- 
ity may initiate and facilitate the development of such research work: 

(a) by encouraging joint financing by the interested enterprises; or 
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‘(b) by earmarking for that purpose any grants it may receive; or 

(c) with the concurrence of the Council by earmarking for that purpose 
funds derived from the levies provided for in Article 50, without, however, 
going beyond the ceiling defined in section 2 of that article. , 

The results of the research financed under the conditions set forth in sub- 
paragraphs (b) and (c) above shall be placed at the disposal of all interested 
parties in the Community. 

8. The High Authority shall make all useful suggestions for the dis- 
semination of technical improvements, particularly with regard to the 
exchange of patents and the granting of licenses. 


ARTICLE 56 


If the introduction of technical processes or new equipment within the 
framework of the general programs of the High Authority, should lead 
to an exceptional reduction in labor requirements in the coal or steel in- 
dustries, creating special difficulties in one or more areas for the re- 
employment of the workers released, the High Authority, on the request 
of the interested governments: 

(a) will consult the Consultative Committee; 

(b) may facilitate, in accordance with the methods provided for in 
Article 54, the financing of such programs as it may approve for the crea- 
tion, either in the industries subject to its jurisdiction or, with the con- 
currence of the Council, in any other industry, of new and economically 
sound activities capable of assuring productive employment to the workers 
thus released; 

(c) will grant non-reimbursable assistance to zontribute to: 


the payment of indemnities to tide the worxers over until they can 
obtain new employment; 

the granting of allowances to the workers for reinstallation expenses; 

the financing of technical retraining for workers who are led to change 
their employment. 


The High Authority shall condition the granting of non-reimbursable 
assistance on the payment by the interested State of a special contribution 
at least equal to such assistance, unless a two-thirds majority of the Council 
authorizes an exception to this rule. 


Chapter IV 
PRODUCTION 


ARTICLE 57 


In the field of production, the High Authority shall giye prescrence to 
the indirect means of action at its disposal, such es: 
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cooperation with governments to regularize or influence general con- 
sumption, particularly that of the public services; 
intervention on prices and commercial poney as provided for in the 
present Treaty. 
ARTICLE 58 


1. In case of a decline in demand, if the High Authority deems that the 
Community is faced with a period of manifest crisis and that the means of 
action provided forin Article 57 are not sufficient to cope with that situa- 
tion, it shall, after consulting the Consultative Committee and with the 
concurrence of the Council, establish a-system of production quotas, ac- 
companied, to the extent necessary, by the measures provided for in 
Article 74. 


If the High Authority fails to act, one of the member States may bring 


the matter to the attention of the Council which, acting by unanimous 
vote, may require the High Authority to establish a system of quotas. 

2, The High Authority, after consultation with the enterprises and their 
associations, shall establish quotas on an equitable basis in accordance with 
the principles defined in Articles 2, 3 and 4. The High Authority may 
in particular regulate the rate of operation of the enterprises by ap- 
propriate levies on tonnages, exceeding a reference level defined by a 
general decision. 

The sums thus obtained will be earmarked for the support of those 
enterprises whose production rate has dropped below the level envisaged, 
particularly in order to ensure as far as possible the maintenance of em- 
ployment in those enterprises. 

3. The system of quotas shall be terminated imatas upon a pro- 
posal to the Council by the High Authority after consulting the Con- 
sultative Committee, or by the government of one of the member States, 
except in the case of a contrary decision of the Council; such decision 
must be taken by unanimous vote, if the proposal originates with the 
High Authority, or by simple majority if the proposal originates with a 
government. The termination of the quota system shall be published by 
the High Authority. 

4. The High Authority may impose upon enterprises violating the de- 
cisions taken by it in application of the present article, fines not to exceed 
a sum equal to the value of the irregular production. 


ARTICLE 59 


1. If, after consulting the Consultative Committee, the High Authority 
finds that the Community is faced with a serious shortage of certain or all 
of the products subject to its jurisdiction, and that the means of action 
provided for in Article 57 do not enable it to cope with the situation, it 
shall bring this situation to the attention of the Council, and, unless the 
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Council decides otherwise by unanimous Toe, shall propose the necessary 
measures. 

If the High Authority fails to take any initiative, one of the member 
States may bring the matter before the Council, which by unanimous de- 
cision may recognize the existence of the situation mentioned ‘above. 

2. Acting by unanimous vote, on the basis of propcsals by and in con- 
sultation with the High Authority, the Council shall establish consumption 
priorities and determine the allocation of the coal and steel resources of 
the Community among the industries subject to its jurisdiction, exports, 
and other consumption. 

On the basis of the consumption priorities thus determined, the High 
Authority shall, after consulting the enterprises concerned, establish manu- 
facturing programs which the enterprises shall be required to execute. 

3. If the Council fails to reach a unanimous decision on the measures 
referred to in Section 2, the High Authority will itself proceed to allocate 
the resources of the Community among the member States on the basis of 
consumption and exports and independently of the location of production. 

The allocation of the resources assigned by the High Authority shall be 
carried out within each of the member States under the responsibility of 
the government of that State, which shall consult with the High Authority 
concerning the portion of such resources to be assigned to export and to the 
operation of the coal and steel industries. 

If the quantities actually exported by a member State are less than the 
scheduled quantities which were included in the basis for total allocations 
to the State in-question, the High Authority will to the extent necessary 
redistribute_among the member States the additional availabilities for con- 
sumption thus created, whenever a new allocation is made. 

If a relative reduction in the quantities directed by a government: to the 
coal and steel industries leads to a reduction in production of one of these 
products in the Community, the allocation of that product to the member 
State in question at the time of a new allocation shall be reduced to the 
same extent as the reduction in production for which it is responsible. 

4, In all cases, the High Authority, acting on the basis of studies under- 
taken in consultation with the enterprises and their associations, shall be 
responsible for allocating equitably among enterprises the quantities ear- 
marked for the industries under its jurisdiction. 

5. In the situation described in Section 1 of the present article, the High 
Authority may, after consulting the Consultative Committee and with the 
concurrence of the Council, decide on the establishment in all member 
States of restrictions on exports to third countries in conformity with the 
provisions of Article 57; in the absence of any initiative on the part of the 
High Authority, the Council may take such a decision by unanimous vote 
upon the proposal of a government. 

6. The High Authority may terminate the system set up in conformity 
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with the present article after consultation with the Consultative Committee 
and the Council. It may not override a unanimous vote: of the Council 
opposing such termination. : 

If theeHigh Authority fails to take any initiative, the Council may, by 
unanimous vote, terminate the system of allocation. i 

7. The High Authority may impose upon enterprises which violate the 
decisions taken in application of the present article, fines not to exceed in 
amount twice the value of the manufactures or deliveries prescribed and 
not executed or diverted from their proper use. : 


Chapter V 
PRICES 
Articte 60 


1. Pricing practices contrary to the provisions of Articles 2, 3 and 4 are 
prohibited, particularly : 


unfair competitive practices, in particular purely temporary or purely 
local price reductions whose purpose is to acquire a monopoly position 
within the common market; 

discriminatory practices involving the application by a seller within 
the single market of unequal conditions to comparable transactions, es- 
pecially according to the nationality of the buyer. 


After consultation with the Consultative Committee and the Council, 
the High Authority may define the practices covered by this prohibition. 
2. For the above purposes: 


(a) the prices scales and conditions of sales to be applied by enterprises 
within the single market shall be made public to the extent and in the 
form prescribed by the High Authority after consultation with the Con- 
sultative Committee; if the High Authority deems that an enterprise has 
chosen an abnormal base point for its price quotations, in particular one 
which makes it possible to evade the provisions of subparagraph (b) below, 
it will make the appropriate recommendations to that enterprise. 

(b) the prices charged by an enterprise within the common market, 
calculated on the base of the point chosen for the enterprise’s price scale 
must not as a result of the methods of quotation: 


be higher than the price indicated by the price scale in question for a 
, comparable transaction; or 
oe, be less than this price by a margin greater than: 
either the margin which would make it possible to align the offer 
in question on that price scale, set up on the basis of another point, 
which procures for the buyer the lowest price at the place of delivery; 
or a limit fixed by the High Authority for each category of products, 


zt 
v 
mee me waa aa 


T raou ueunea mM Article 3, the High Authority may, after consulti 
t t ult 
Consultative Committee, authorize compensations: i si 


among enterprises of the same basin to which th i | 
BEE Ta e same price scales 


after consulti ‘ ; ‘ Sn ohh 
basne ing the Council, among enterprises situated in different 


Such compensation i iti 
Article 53. P s may, in addition, be undertaken under the terms of 


Armour 63 


1. If the High Authority finds that discrimination is being systematically 
Leet A buyers, particularly as concerns orders placed by govern- 

ent subsidiaries, it shall make the necessary reco i i 
ERRE y mmendations to the gov- 


2. To the ext i . ee 
eo extent that it finds necessary, the High Authority may decide 


(a) enterprises shall establish their conditions of sale in such a way that 
oo their agents shall be obliged to conform to the rules 
establishe t : ae ee eg 
Chaise, y oe Authority in application of the provisions of this 
a enterprises shall be made responsible for infractions committed by 
their direct agents or by dealers acting on behalf [of] such enterprises 


In case of a violation committed by a buyer against the obligations so 
contracted, the High Authority may limit the right of the enterprises of 
the Community to deal with the said buyer, to a degree which may entail 
temporary deprivation of access to the market in case of repeated infrac- 
tions. In this case, and without prejudice to the provisions of Article 33 
the buyer may appeal to the Court. 

3. In addition, the High Authority is empowered to address to the mem- 
ber States such recommendations as may be necessary to ensure that any 
enterprise or organization engaged in distribution of coal or steel shall 
respect the rules established in application of Section 1 of Article 60. 


Articia 64 


i The High Authority may impose upon enterprises which violate the pro- 
visions of the present Chapter or the decisions taken in application thereof 
fines not to exceed twice the value of the irregular sales. In case of 
second offense, the above maximum may be doubled. 
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after consultation with the Consultative Committee, taking into ac- 
count the origin and destination of such products. 


These decisions shall be taken when they appear necessary to avoid 
disturbances in all or any part of the common market, or disequilibria 
which would result from a divergence between the methods of price quota- 
tion used for a product and for the materials which enter into its manu- 
facture. 

These decisions shall not prevent enterprises from aligning their quota- 
tions on the prices offered by enterprises outside the Community, provided 
that such transactions are reported to the High Authority; the latter may, 
in case of abuse, limit or eliminate the right of the enterprises in question 
to benefit from this exception. i ; 


ARTICLE 61 


On the basis of studies undertaken in cooperation with the enterprises 
and their associations in accordance with the provisions of the first para- 
graph of Article 46 and the third paragraph of Article 48, and after con- 
sultation with the Consultative Committee and the Council as to the ad- 
visability of these measures as well as concerning the price level which 
they determine, the High Authority may fix for one or more products 
subject to its jurisdiction: 


(a) maximum prices within the common market, if it deems that such a 
decision is necessary to attain the objectives defined in Article 8 and 
particularly in paragraph (c) thereof; 

(b) minimum prices within the common market, if it deems that a 
manifest crisis exists or is imminent anc that such a decision is necessary to 
attain the objectives defined in Article 3; 

(c) after consultation with the enterprises concerned or their associa- 
tions, and according to methods adapted to the nature of the export 
markets, minimum or maximum export prices, if such action can be effec- 
tively supervised and appears necessary. either because of dangers to the 
enterprises on account of the situation of the market or to pursue in inter- 
national economic relations the objective defined in Article 8, paragraph 
(f), without prejudice, in the case of minimum prices, to the application of 
the measures provided for in the last paragraph of section 2 of Article 60. 


In fixing price limits the High Authority shall take into account the 
need to assure the ability to compete both of the coal and steel industries 
and of the consuming industries, in accordance with the principles de- 





fined in Article 3, paragraph -(c). 
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Chapter VI 
AGREEMENTS AND CONCENTRATIONS 
ARTICLE 65 5 


1 There are hereby forbidden all agreements among ee ame 
decisions of associations of enterprises, and all concerted ee wW k n 
would tend, directly or indirectly, to prevent, restrict or impede t e = 
operation of competition within the common market, and in particular: 


a) to fix or influence prices; 
> to restrict or control production, technical development or invest 


ments; i 
(e) ‘to allocate markets, products, customers or sources of supply. 


2, However, the High Authority will authorize enterprises to agree 
: ; ) 

among themselves to specialize in the production of, or to engage A joint 
buying or selling of specified products, if the High Authority finds: 


(a) that such specialization or such joint buying or acai a 

tribute to a substantial improvement in the production or marketing 0 
i ion; and 

gaon a in question is essential to achieve such a 
and does not impose any restriction not necessary for that purpose; - ; 

(c) that it is not susceptible of giving the interested oe a 
power to influence prices, or to control or limit production rie ate 
of an appreciable part of the products in question pke t 4 i a 
market, or of protecting them from effective competition by other enterpris 


within the common market. 


If the High Authority should recognize that certain agreements are 
strictly analogous in their nature and effects to the agreements mentioned 
above, taking into account the application of the present section to dis- 
tributing enterprises, it will authorize such agreements if it further recog- 

izes that they satisfy the same conditions. ; T 
a authorization may be made subject to specified conditions and may 
be limited in time. If so limited, the High Authority will renew it once 
or several times if it finds that at the time of renewal the conditions stated 
i ill fulfilled. 

aragraph (a) to (c) above are still ; a 
z The Sieh Authority will revoke or modify the authorization if it finds 
that as a result of changes in circumstances the agreement no longer ful- 
fills the conditions set forth above, or that the actual effects of the agree- 
ment or of the operations under it are contrary to the conditions required 
for its approval. l ; ae 

The Sena granting, modifying, refusing or revoking an authorization 
shall be published along with their justification; the limitations contained 


a’ 
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in the second paragraph of Article 47 shall not be applicable to such 
publication. 

8. The High Authority may obtain, in accordance with the provisions of 
Article 47, any information necessary to the application of the present 
article, either by a special request addressed to the interested parties or 
by a regulation defining the nature of the agreements, decisions or practices 
which must be communicated to it. 

4. Any agreement or decision which is prohibited by TE of Section 1 
of the present article shall be automatically void and may not be invoked 
before any court or tribunal of the member States. 

The High Authority has exclusive competence, subject to appeals to the 
Court, to rule on the conformity of such agreements or decisions with the 
provisions of the present article. 

5. The High Authority may pronounce against enterprises: 


which have concluded an agreement which is automatically void; 
which have complied with, enforced or attempted to enforce by arbi- 


tration, forfeiture, boycott or any other means, an agreement or decision. + 


which is automatically void or an agreement for which approval has been 
refused or revoked; 

which shall have obtained an authorization by means of knowingly false 
or misleading information; or 

which engage in practices contrary to the provisions of Section 1, 


fines and daily penalty payments not to exceed double the turnover actu- 
ally realized on the products which have been the subject of the agreement, 
decision or practice contrary to the provisions of the present article; if 
the object of the agreement is to restrict production, technical development 
or investments, this maximum may be raised to 10 percent of the annual 
turnover of the enterprises in question, in the case of fines, and 20 percent 
of the daily turnover in the case of daily penalty payments. 


ARTICLE 66 ` 


1. Except as provided in paragraph 3 below, any transaction which would 
have in itself the direct or indirect effect of bringing about a concentration, 
within the territories mentioned in the first paragraph of Article 79, in- 
volving enterprises at least one of which falls under the application of 
Article 80, shall be submitted to a prior authorization of the High Author- 
ity. This obligation shall be effective whether the operation in question 
is carried out by a person or an enterprise, or a group of persons or enter- 
prises, whether it concerns a single product or different products, whether 
it is effected by merger, acquisition of shares or assets, loan, contract, or 
any other means of control. For the application of the above provisions, 
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the High Authority will define by a regulation, established after consulta- 
tion with the Council, what constitutes control of an enterprise. 

2, The High Authority will grant the authorization referred to in the 
preceding paragraph if it finds that the transaction in question *will not 
give to the interested persons or enterprises, as concerns those of the 
products in question which are subject to its jurisdiction, the power: 


to influence prices, to control or restrain production or marketing, or 
to impair the maintenance of effeetive competition in a substantial part 
of the market for such products; or 

to evade the rules of competition resulting from the application of the 
present Treaty, particularly by establishing an artificially privileged 
position involving a material advantage in access to supplies or markets. 


In this appreciation, and in accordance with the principle of non-dis- 
crimination set forth in sub-paragraph (ò) of Article 4, the High Authority 
will take account of the size of enterprises of the same nature existing in 
the Community, to the extent it deems justified to avoid or correct the dis- 
advantages resulting from an inequality in the conditions of competition. 

The High Authority may subject such an authorization to any conditions 
which it deems appropriate for the purposes of the present section. 

Before taking action on a transaction concerning enterprises of which at 
least one is not subject to the application of Article 80, the High Authority 
wili request the observations of the interested government. 

3. The High Authority will exempt from the requirement of prior 
authorization those eldsses of transactions which, by the size of the assets 
or enterprises which they affect taken together with the nature of the con- 
centration they bring about, must in its opinion be held to conform to the 
conditions required by Section 2. The regulation established for this 
purpose with the concurrence of the Council will also fix the conditions to 
which such exemption is to be subject. 

4, Without limiting the applicability of the provisions of Article 47 to 
enterprises subject to its jurisdiction, the High Authority may obtain from 
physical or juridical persons who have acquired cr regrouped or might 
acquire or regroup the rights or assets in question, any information neces- 
sary to the application of the present article concerning operations which 
might produce the effect mentioned in Section 1; it may do this either by a 
regulation established after consultation with the Council which defines the 
nature of the operations which must be communicated to it, or by a special 
demand addressed to the interested parties within the framework of such 
regulation. ‘ f 

5. If a concentration should occur, which the High Authority finds has 
been effected contrary to the provisions of Section 1 but which it finds 
nevertheless satisfies the conditions provided in Section 2, it will subject 


OFFICIAL DOCUMENTS 135 


the approval of this concentration to the payment, by the persons who have 
acquired or regrouped the rights or assets in question, of the fine provided 
in the second sub-paragraph of Section 6; such payment shall not be less 
than half of the maximum provided in the said sub-paragraph in any case 
where it is clear that the authorization should have been requested. In 
the absence of this payment, the High Authority will apply the measures 
provided hereafter for concentrations found to be illegal. 

If a concentration should occur which the High Authority recognizes 
cannot satisfy the general or special conditions to which an authorization 
under Section 2 would be subject, it will establish the illegal character of 
this concentration by a decision accompanied by a justification ; after having 
allowed the interested parties to present their observations, the High 
Authority shall order the separation of the enterprises or assets wrongly 
concentrated or the cessation of common control, as well as any other 
action which it deems appropriate to re-establish the independent operation 
of the enterprises or assets in question and to restore normal conditions of 
competition: Any person directly interested may take an appeal against 
' such decisions under the conditions provided in Article 33. Notwithstand- 
ing the provisions of that article, the Court shall be fully competent to 
judge whether the operation effected is a concentration within the meaning 
of Section 1 of the present article and of the regulations issued in applica- 
tion of that section. This appeal shall be suspensive. It may not be 
taken until the measures provided above have been ordered, unless the 
High Authority should agree to the taking of a separate appeal against 
the decision declaring the transaction illegal, 

The High Authority may at any time, subject to the possible application 
of the provisions of the third paragraph of Article 39, take or cause to be 
taken such measures as it may deem necessary to safeguard the interests 
of competing enterprises and of third parties, and to prevent any action 
which might impede the execution of ics decisions. Unless the Court de- 
cides otherwise, appeals shall not suspend the application of such pre- 
cautionary measures. 

The High Authority will grant to the interested parties a reasonable 
period in which to execute its decisions, at the expiration of which it may 
begin to impose daily penalty payments not to exceed one tenth of one 
percent of the value of the rights or assets in question. 

Furthermore, if the interested parties fail to fulfill their obligations, the 
High Authority shall itself take measures of execution and in particular 
may: suspend the exercise, in enterprises subject to its jurisdiction, of the 
rights attached to the assets illegally acquired; bring about the designation 
by judicial authorities of a receiver-administrator for these assets; organize 
the forced sale of such assets in conditions preserving the legitimate in- 
terests of their* proprietors; annul, with respect to physical or juridical 
persons who have acquired the rights cr,assets in question by the effect of 
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illegal transaction, the acts, decisions, resolutions, or deliberations of the 
directing organs of enterprises subject to a control which has been ir- 
regularly established. 

The High Authority is also empowered to address to the imterested 
member States the recommendations necessary to obtain, within the frame- 
work of national legislation, the execution of the measures provided for in 
the preceding paragraphs. 

In the exercise of its powers, the High Authority shall take account of 
the rights of third persons which have been acquired in good faith. 

6. The High Authority may impose fines not to exceed: 


3 percent of the value of the assets acquired or regrouped or to be ac- 
quired or regrouped, against physical or juridical persons who shall have 
violated the obligations provided for in Section 4; 

10 percent of the value of the assets acquired or regrouped, against 
physical or juridical persons which shall have violated the obligation 
provided for in Section 1; after the end of the twelfth month following 
the transaction, this maximum shall be raised by one-twenty-fourth 
per month which elapses until the High Authority establishes the ex- 
istence of the violation; 

10 percent of the value of the assets acquired or regrouped or to be 
acquired or regrouped, against physical or juridical persons which shall 
have obtained or attempted to obtain the benefit of the provisions of 
Section 2 by means of false or misleading information; 

15 percent of the value of the assets acquired or regrouped, against 
enterprises subject to its jurisdiction which shall have participated in or 
lent themselves to the realization of transactions contrary to the pro- 
visions of the present article. 


Persons who are the object of sanctions provided for in the present 
. paragraph may appeal before the Court under the conditions provided for 
in Article 36. f 

7. To the extent necessary, the High Authority is empowered to address 
to publie or private enterprises which, in law or in fact, have or acquire 
. on the market for one of the products subject to its jurisdiction a 
dominant position which protects them from effective competition in a 
substantial part of the common market, any recommendations required to 
prevent the use of such position for purposes contrary to those of the 
present Treaty. If such recommendations are not fulfilled satisfactorily 
within a reasonable period, the High Authority will, by decisions taken in 
consultation with the interested government and under the sanctions pro- 
_ vided for in Articles 58, 59 and 64, fix the prices and conditions of sale to 
be applied by the enterprise in question, or establish manufacturing or 
delivery programs to be executed by it. 
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Chapter VII 
IMPAIRMENT OF THE CONDITIONS OF COMPETITION 
. ARTICLE 67 


1. Any action of a member State which might have noticeable repercus- 
sions on the conditions of competition in the coal and steel industries shall 
be brought to the attention of the High Authority by the interested govern- 
ment. 

2. If such an action is liable to provoke a serious disequilibrium by in- .- 
creasing the differentials in costs of production otherwise than through 
variations in productivity, the High Authority, after consulting the Con- 
sultative Committee and the Council, may take the following measures: 

If the action of that State produces harmful effects for coal or steel 
enterprises coming under the jurisdiction of the State in question, the 
High Authority may authorize that State to grant to such enterprises as- 
sistance, the amount, conditions and duration of which shall be determined 
in agreement with the High Authority. The same provisions shall be 
applicable in case of a variation in wages and in working conditions which 
would have the same effects, even if such variation is not the result of a 
governmental act. 

If the action of that State produces TERE effects for coal or steel 
enterprises subject to the jurisdiction of other member States, the High 
Authority may address a recommendation to the State in question with a 
view to remedying such effects by such measures as that State may deem 
most compatible with its own economie equilibrium. 

3. If the action of the State in quesiion reduces differentials in costs of 
production by granting a special advantage to, or by imposing special 
burdens on, coal or steel enterprises coming under its jurisdiction in com- 
parison with the other industries in the same country, the High Authority 
is empowered to address the necessary recommendations to the State in 
question, after consulting the Consultative Committee and the Council. 


Chapter VIII 
WAGES AND MOVEMENT OF LABOR 


ARTICLE: 68 


1, The methods of fixing wages and social benefits in force in the various 
member States shall not be affected, as regards the coal and steel industries, 
by the application of the present Treaty, subject to the following provisions. 

= 2, If the High Authority notes that abnormally low prices practised by 
one or several enterprises are the result of wages fixed by these enterprises. 
at an abnormally,low level in comparison with the actual wage level in the 
same region, it shall make the necessary recommendations to the interested 
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ber States -shall be published or brought to the knowledge of the High 
Authority. 

The application of special internal tariff measures in the interest of one 
or several coal- or steel-producing enterprises is subject to the pwior agree- 
ment of the High Authority, which will assure itself that such measures 
conform to the principles of the present Treaty; it may give a temporary 
or conditional agreement. 

Subject to the provisions of the present article, as well as to the other pro- 
visions of the present Treaty, commercial policy for transport, particularly 
the establishment and modification of rates and conditions of transport of 
any type as well as the arrangement of transport ecsis required to assure 
the financial equilibrium of the transport enterprises themselves, remains 
subject to the legislative or regulatory provisions of each of the member 
States; the same is true for the measures of coordination or competition 
among different means or transport or among different routes. 


Chapter X 
COMMERCIAL POLICY 
ÅRTICLE 71 


Unless otherwise stipulated in the present Treaty, the competence of the 
governments of the members States with respect to commercial policy 
shall not be affected by application of the present Treaty. 

The powers granted to the Community by the present Treaty concerning 
commercial policy towards third countries shall not exceed the powers 
which the member States are free to exercise under the -international 
agreements to which they are parties, subject to the application of the 
provisions of Article 75. . 

The governments of the member States will lend each other the neces- 
sary assistance in the application of measures recognized by the High 
Authority as in conformity with the presant Treaty and with international 
agreements in effect. The High Authority may propose to the member 
States concerned the methods by which this mutual assistance shall be 
undertaken. 

ARTICLE 72’ 


Minimum rates, below which the member States are bound not to lower 
their customs duties on coal and steel with regard to third countries, and 
maximum rates, above which they are bound not to raise such duties, may 
be fixed by unanimous decision of the Council upon the proposal of the 
High Authority, which may act on its own initiative or at the request of 
a member State. 

Between the limits fixed by the said decision, each gevernment will set 
its tariffs according to its national procedure. The High Authority may, 
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on its own initiative or at the request of one of the member: States, issue 
an opinion suggesting the modification: of the tariffs of such participating 
country. 

. Aano 73 


The administration of import and export licensing in relations with 
third countries shall be the responsibility of the government on the terri- 
tory of which is located the point of origin for exports or the point of 
destination. for imports. 

The High Authority is empowered to supervise the administration and con- 
trol of such licensing where coal and steel are concerned. After consulting 
the Council, it will address recommendations to the member States wherever 
necessary in order either to prevent the measures adopted from having a 
more restrictive character than is required by the situation justifying their 
establishment or maintenance, or to insure coordination of measures taken 
in compliance with the third paragraph of Article 71 and Article 74. 


ARTICLE 74 


In the cases enumerated below, the High Authority is empowered to take 
all measures in coniormity with the present Treaty, in particular with the 
objectives defined in Article 3, and to make any recommendations to the 
governments which do not violate the provimoni, of the second paregrapli 
of Article, 71: 

(1) if it is established that countries not’ members of the Gomme: or” 
enterprises situated in such countries, are engaging in dumping operations 
or other practices condemned by the Havana Charter; 

(2) if a difference between the offers made by enterprises outside the 
jurisdiction of the Community and those made by enterprises within its 
jurisdiction is due exclusively to the fact that those of the former are 
based on competitive conditions contrary to the provisions of the present 
Treaty ; 

(3) if one of the products enumerated in . Artists 81.of the present 
Treaty is imported into the territory of one or several of the member 
States of the Community in relatively increased quantities and under 
such conditions that these imports inflict or threaten to inflict serious 
damage on production, within the common market, of similar or directly 
competitive products. 

However, recommendations for the establishment of quantitative restric- 
tions may be issued: in the case cited in paragraph (2) above, only with 
the concurrence of the Council; and in the case cited in paragraph (3) 
above, only under the conditions set forth in Article 58. 


ARTICLE 75 — 


The member” States bind themselves to keep the High Authority in- 
formed of proposed commercial agreements or arrangements to the extent 
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that such agreements relate to coal, steel or the importation of other raw 
materials and of specialized equipment necessary to the production of 
coal and steel in the member States. 

If a proposed agreement or arrangement should contain clauses inter- 
fering with the application of the present Treaty, the High Authority will 
address the necessary recommendations to the interested State within a 
period of ten days from the receipt of the communication made to it; it 
may in any other case issue opinions. 


TITLE FOUR 
GENERAL PROVISIONS 


ARTICLE 76 


Under the conditions set forth in an annexed Protocol,* the Community ` 
shall enjoy on the territory of the member States the privileges and im- 
munities necessary to the exercise of its functions. 


ÅRTICLE 77 


The seat of the institutions of the Community shall be fixed by common 
agreement of the governments of the member States. 


ARTICLE 78 


1. The fiscal year of the Community shall extend from July 1 to June 80. 

2. The administrative expenditures of the Community include the ex- 
penditures of the High Authority, including those pertaining to the func- 
tioning of the Consultative Committee, and those of the Court, of the 
Secretariat of the Assembly and of the Secretariat of the Council. 

3. Each one of the institutions of the Community shall draw up an esti- 
mate of its administrative expenditures, broken down into articles and 
chapters. 

However, the number of employees and the scales of salaries, allowances 
and pensions, to the extent that they are not fixed by virtue of another 
provision of the Treaty or an implementing regulation, as well as extra- 
ordinary expenditures, shall be determined in advance by a Commission 
composed of thé President of the Court, the President of the High Author- 
ity, the President of the Assembly and the President of the Council. The 
President of the Court shall preside over this Commission. 

The Commission of Presidents provided for in the preceding paragraph 
shall group the estimates of expenditures in a general estimate which will 
include a special section for the expenditures of each institution. 

The adoption of this general estimate shall have the effect of authorizing 
and obligating the High Authority to collect the corresponding receipts in 
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accordance with the provisions ọf Article 49. The High Authority shall 
place the funds estimated as required for the functioning of each of the 
institutions at the disposal of the President of that institution, who may 
proceed or give instructions to proceed with the commitment or the settle- 
ment of expenditures. 

The Commission of Presidents may authorize transfers within chapters 
and from one chapter to another. 


4. The general estimate shall be included in the annual report presented 
by the High Authority to the Assembly under the provisions of Article 17. 

5. If the operations of the High Authority or of the Court make it neces- 
sary, the respective President may present to the Commission of Presidents 
a supplementary estimate, subject to the same rules as the general estimate. 

6. The Council shall appoint an Auditor to serve for three years. His 
term may be renewed. He shall exercise his functions in complete inde- 
pendence. The Auditor may not hold any other post in any institution or 
agency of the Community. 

The Auditor shall make an annual report on the regularity of the ac- 
counting operations and of the financial management of the various insti- 
tutions. He shall make this report within six months following the end 
of the fiseal year to which the accounts pertain, and shall communicate it 
to the Commission of Presidents. 

The High Authority shall transmit this report to the Assembly at the 
same time as the report provided for in Article 17 of the Treaty. 


ARTICLE 79 


The present Treaty is applicable to the European territories of the 
member States. It is also applicable to those European territories whose 
foreign relations are assumed by a member State; an exchange of letters 
between the government of the German Federal Republic and the govern- 
ment of the French Republic concerning the Saar i annexed to the 
present Treaty.* 

Each High Contracting Party binds itself to extend to the other member 
States the preferential measures which it enjoys with respect to coal and 
steel in the non-European territories subject to its jurisdiction. 


ARTICLE 80 


The term enterprise, as used in the present Treaty, refers to any enter- 
prise engaged in production in the field of coal and steel within the terri- 
tories mentioned in the first paragraph of Article 79; and in addition, as 
concerns Articles 65 and 66 as well as information required for their ap- 
plication and appeals based upon them, to any enterprise or organization 
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regularly engaged in distribution other than sale to domestic consumers 
or to artisan industries. f 


Artom 81 


e 
The terms ‘‘coal’’ and ‘‘steel’’ are defined in Annex I* to the pres- 
ent Treaty. f i ` 
Additions may be made to the lists set forth in this annex by unanimous 
decision of the Council. 


ARTICLE 82 


The turnover which shall serve as basis for the 2aleulation of the fines 
and daily penalty payments applicable to enterprises by virtue of the 
present Treaty shall be the turnover on the products subject to the juris- 
diction of the High Authority. 


ARTICLE 83 


The establishment of the Community does not in any way prejudice the 
regime of ownership of the enterprises subject to the provisions of the 
present Treaty. 

ARTICLE 84 


In the provisions of the present Treaty, the words ‘‘present Treaty” 
shall be understood as referring to the clauses of tae said Treaty and its 
annexes, of the annexed Protocols, and of the Convention containing the 
Transitional Provisions. 

ARTICLE 85 


The initial and transitional measures agreed upon by the High Contract- 
ing Parties with a view to permitting the applicaticn of the provisions of 
the present Treaty are set forth in an annexed Convention.* 


ARTICLE 86 


The member States bind themselves to take all general and specific 
measures which will assure the execution of their obligations under the 
decisions and recommendations of the institutions o2 the Community, and 
facilitate the accomplishment of the Community’s purposes. 

The member States bind themselves to refrain from any measures which 
are incompatible with the existence of the common market referred to in 
Articles 1 and 4. 

To the extent of their competence, the member States will take all ap- 
propriate measures to assure the international payments arising out of 
trade in coal and steel within the common market; they will lend assistance 
to each other to facilitate such payments. i 
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Officials of the High Authority, charged with verifying information shall 
enjoy on the territories of the member States, to the extent necessary for 
the accomplishment of their mission, such rights and powers as ar2 granted 
by the laws of such States to officials of its own tax services. The missions 
and the status of the officials charged with them shall be duly communi- 
cated to the State in question. Officials of such State may, at the request 
of such State or of the High Authority, assist those of the High Authority 
in carrying out their mission. 


ARTICLE 87 


The High Contracting Parties agree not to avail themselves of any 
treaties, conventions or agreements existing among them to submit any 
difference arising out of the interpretation or application of the present 
Treaty to a method of settlement other than those provided for herein. 


ARTICLE 88 


If the High Authority deems that a State is delinquent with respect to 
one of the obligations incumbent upon it by virtue of the present Treaty, 
it will, after permitting the State in question to present its views, take note 
of the delinquency in a decision accompanied by a justification. It will 
allow the State in question a period of time within which to provide for 
the execution of its obligation. 

Such State may appeal to the Court’s plenary jurisdiction. within a 
period of two months from the notification of the decision. 

If the State has not taken steps for the fulfillment of its obligation 
within the period fixed by the High Authority, or if its appeal has been 
rejected, the High Authority may, with the concurrence of the Council 
acting by a % majority: : 

(a) suspend the payment of sums which the High Authority may owe to 

the State in question under the present Treaty; 

(b) adopt measures or authorize the other member States to adopt 

measures involving an exception to the provisions of Article 4, so as to 

correct the effects of the delinquency in question. 


An appeal to the Court’s plenary jurisdiction may be brought against 
the decisions taken in application of paragraphs (a) and (b) within two 
months following their notification. 

If these measures should prove inoperative, the High Authority will lay 
the matter before the Council. 


ARTICLE 89 


Any dispute among member States concerning the application of the 
present Treaty, which cannot be settled by another procedure provided for 
in the present Treaty, may be submitted to the Court at the request of one 
of the States parties to the dispute. 
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The Court shall also have jurisdiction to settle any dispute among mem- 
ber States related to the purpose of the present Treaty, if such dispute is 
submitted to it by virtue [of] an agreement to arbitrate. 

e 


ARTICLE 90 


If an act committed by an enterprise in violation of the present Treaty 
also constitutes a violation of an obligation under the legislation of the 
State to which the enterprise in question is subject, and if legal or ad- 
` ministrative action is instituted against the enterprise in question under 
such legislation, the State in question shall so inform the High Authority, 
which may suspend action in the premises. 

If the High Authority suspends action, it shall be kept informed of the 
status of the proceedings and permitted to produce any pertinent docu-, 
ments, expert advice and evidence. It shall also be informed of the final 
decision taken in the case, and shall take account of this decision in de- 
termining any sanctions which it may be led to pronounce. 


ARTICLE 91 


If an enterprise does not make within the prescribed time-limit a pay- 
ment for which it is liable to the High Authority either by virtue of a 
provision.of the present Treaty or the agreements in application thereof 
or by virtue of a fine or daily penalty payment imposed by the High 
Authority, the latter may suspend settlement of sums due by the High 
Authority to the said enterprise up to the amount of the payment in 
question. 

ARTICLE 92 


The decisions of the High Authority imposing financial obligations on 
enterprises are executory. 

They shall be enforced on the territory of member States through the 
legal procedures in effect in each of these States, after the writ cf execu- 
tion in use in the State on the territory of which the decision is to be carried 
out has been placed upon them; this shall be done with no other formality 
than the certification of the authenticity of such decisions. The execution 
of these formalities shall be the responsibility of a Minister which each 
of the governments shall designate for this purpose. 

Enforcement of such decisions can be suspended only by a decision of 
the Court. 

ARTICLE, 93 


The High Authority will maintain whatever relationships appear useful 
with the United Nations and the Organization for European Economic 
Cooperation, and will keep these organizations regularly informed of the 
activity of the Community. 
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ARTICLE 94 


The relations of the institutions of the Community with the Council of 
Europe will be assured under the terras of an annexed Protocol.* 
s 


ARTICLE 95 


In all cases not expressly provided for in the present Treaty in which a 
decision or a recommendation of the High Authority appears necessary 
to fulfill, in the operation of the common market for coal and steel and in 
accordance with the provisions of Article 5 above, one of the purposes of 
the Community as defined in Articles 2, 3 and 4, such decision or recom- 
mendation may be taken subject to the unanimous concurrence of the 
Council and after consultation with the Consultative Committee. 

The same decision or recommendation, taken in the same manner, shall 
fix any sanctions to be applied. 

If, following the expiration of the transition period provided for by the 
Convention containing the transitional provisions, unforeseen difficulties 
which are brought out by experience in the means of application of the 
present Treaty, or a profound change in the economie or technical con- ° 
ditions which affects the common coal and steel market directly, should 
make necessary an adaptation of the rules concerning the exercise by the 
High Authority of the powers which are conferred upon it, appropriate 
modifications may be made provided that they do not modify the pro- 
visions of Articles 2, 3 and 4, or the relationship among the powers of the 
High Authority and the other institutions of the Community. 

These modifications will be proposed jointly by the High Authority and 
the Council acting by a five-sixths majority. They shall then be submitted 
to the opinion of the Court. In its examination, the Court may look into 
all elements of law and fact. If the Court should recognize that they con- 
form to the provisions of the preceding paragraph, such proposals shall 
be transmitted to the Assembly. They will enter into force if they are 
approved by the Assembly acting by a majority of three-quarters of the 
members present and voting comprising two-thirds of the total member- 
ship. 

ARTICLE 96 


_ Following the expiration of the transition period, the government of 
each member State and the High Authority may propose amendments to 
the present Treaty. Such proposals will be submitted to the Council. If 
the Council, acting by a two-thirds majority, approves a conference of 
representatives of the governments of the member States, such a conference 
shall be immediately convoked by the President of the Council, with a 
view to agreeing on any modifications to be made in the provisions of the 
Treaty. 
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Such amendments will enter into force after having been ratified by all. 
of the member States in conformity with their respective constitutional 
rules. 

ARTICLE 97 e 


The present Treaty is concluded for a period of fifty years from the date 
of its entry into force. 
ARTICLE 98 


Any European State may request to accede to the present Treaty. It 
shall address its request to the Council, which shall act by unanimous vote 
after having obtained the opinion of the High Authority. Also by a 
unanimous vote, the Council shall fix the terms of accession. It shall be- 
come effective on the day the instrument of accession is received by the 
government acting as depository of the Treaty. 


ARTICLE 99 


The present Treaty shall be ratified by all the member States in accord- 
ance with their respective constitutional rules; the instruments of ratifica- 
tion shall be deposited with the Government of the French Republic. 

The Treaty shall enter into force on the date of the deposit of the in- 
strument of ratification of the last signatory nation to accomplish that 
formality. 

In the event that all the instruments of ratification have not been de- 
posited within a period of six months following the signature of the 
present Treaty, the governments of the States which have effected such 
deposit will consult among themselves on the measures to be taken. 


ARTICLE 100 


The present Treaty, drawn up in a single copy, shall be deposited in the 
archives of the Government of the French Republic, which shall transmit 
a certified copy thereof to each of the governments of the other signatory 
States. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have placed their 
signatures and seals at the end of the present Treaty. 

Done at Paris, the eighteenth of April one thousand nine hundred and 
fifty-one. 

ADENAUER. 
PAUL VAN ZEELAND. 
J. MEURICE. 
SCHUMAN. 

: SFORZA. n 
Jos. BECH. 
STIKEÊR. 
VAN DEN BRINK. 
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High Authority. European Coal and Steel Community Treaty. 110. 
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Indictment. Draft Statute for an International Criminal Court. 7. 

Individuals, Criminal liability in international law, Draft Statute for an International 
Criminal Court, 1; rights of, Charter of Organization of American States, 45, 46, 49. 

Industrial property rights. Japanese Peace Treaty, 1951. 79. 

Inland waters. Bulgarian decree, 1951. 67. 
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Institute of Inter-American Affairs Act, assistance under. U. S. Mutual Security. Act. 
19. : 

Insurrection, armed. Yugoslav Criminal Code. 36. 

Inter-American Conference. Charter of Organization of American States. 50. 
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Inter-American Cultural Council. Charter of Organization of American States. 56. 
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Inter-American Specialized Organizations, juridical status. Charter of Organization 
of American States. 62. 

International agreements, incitement against. East German peace defense law. 100. 

International conventions. Japanese declaration regarding. 86. 

International Court of Justice. Reference of disputes to. Japanese Peace Treaty, 
1951. 82. 

International Criminal Court. Draft Statute, U. N. Committee on International Crimi- 
nal Jurisdiction. 1. 

International Criminal Jurisdiction, U. N. Committee on. Draft Statute for an Inter- 
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assistance under, 16, 17, 19, 23; Executive Order of Nov. 1, 1951, 32. 
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U. S. Mutual Security Act, 1951, 14. 
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Mutual Security Act, 1951, 27. 

Tran. Military Assistance to. U. S. Mutual Security Act, 1951. 16. 

Israel. Relief of refugees to. U. S. Mutual Security Act, 1951. 17. 
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Pacific Island Mandates. Japanese Peace Treaty, 1951. 72. l 
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zation of American States, Charter, 62. 
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ALLIED POWERS—JAPAN 


TREATY OF PEACE 
Signed at San Francisco, September 8, 1951; in force April 28, 1952* 


Whereas the Allied Powers and Japan are resolved that henceforth 
their relations shall be those of nations which, as sovereign equals, cooper- 
ate in friendly association to promote their common welfare and to main- 
tain international peace and security, and are therefore desirous of con- 
cluding a Treaty of Peace which will settle questions still outstanding as a 
result of the existence of a state of war between them; 

Whereas Japan for its part declares its intention to apply for mem- 
bership in the United Nations and in all circumstances to conform to the 
principles of the Charter of the United Nations; to strive to realize the . 
objectives of the Universal Declaration of Human Rights; to seek to create 
within Japan conditions of stability and well-being as defined in Articles 
55 and 56 of the Charter of the United Nations and already initiated by 
post-surrender Japanese legislation; and’ in public and private trade and 
ecommerce to conform to internationally accepted fair practices; 

Whereas the Allied Powers welcome the intentions of Japan set out in 
the foregoing paragraph; 

The Allied Powers and Japan have therefore determined to conclude the 
present Treaty of Peace, and have accordingly appointed the undersigned 
Plenipotentiaries, who, after presentation of their full powers, found in 
good and due form, have agreed on the following provisions: í 


CHAPTER I—PEACE 
ARTICLE 1 


(a) The state of war between Japan and each of the Allied Powers is 
terminated as from the date on which the present Treaty comes into force 
between Japan and the Allied Power concerned as provided for in Artiele 
23. 

(b) The Allied Powers recognize the full sovereignty of the Japanese 
people over Japan and its territorial waters. 


1 Senate Executiye A, 82d Cong., 2d Sess. The following countries have deposited 
ratifications: Argentina, Australia, Brazil, Canada, Ceylon, El Salvador, France, Japan, 
Mexico, New Zealand, Pakistan, United Kingdom, United States. 
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CHAPTER [J—Turrrrory 


ARTICLE 2 


(a) Japan, recognizing the independence of Korea, renounces #il right, 
title and claim to Korea, including the islands of Quelpart, Port Hamilton 
and Dagelat. 

(b) Japan renounces all right, title and claim to Formosa and the 
Peseadores. 

(e) Japan renounces all right, title, and claim to the Kurile Islands and 
to that portion of Sakhalin and the islands adjacent to it over which Japan 
acquired sovereignty as a consequence of the Treaty of Portsmouth of 
September 5, 1905. 

(d) Japan renounees all right, title and claim in connection with the 
League of Nations Mandate System, and accepts the action of the United 
Nations Security Council of April 2, 1947, extending the trusteeship system 
to the Pacific Islands formerly under mandate to Japan. : 

(e) Japan renounces all claim to any right or title to or interest in con- 
nection with any part of the Antarctic area, whether deriving from the 
activities cf Japanese nationals or otherwise. 

(£) Japan renounces all right, title ane claim to the Spratly Islands and 
to the Paracel Islands. 


ARTICLE 3 


Japan will concur in any proposal of the United States to the United 
Nations to place under its trusteeship system, with the United States as 
the sole acministering authority, Nansei Shoto south of 29° north latitude 
(ineluding the Ryukyu Islands and the Daito Islands), Nanpo Shoto south 
of Sofu Gan (including the Bonin Islands, Rosario Island and the Voleano 
Islands) and Parece Vela and Marcus Island. Pending the making of such 
a proposal and affirmative action thereon, the United States will have the 
right to exercise all and any powers of administration, legislation and 
jurisdiction over the territory and inhabitants of these islands, including 
their territorial waters. 


ARTICLE 4 


(a) Subject to the provisions of paragraph (b) of this Article, the dispo- 
sition of property of Japan and of its nationals in the areas referred to in 
Article 2, and their claims, including debts, against the authorities pres- 
ently administering such areas and the residents (including juridical 
persons) thereof, and the disposition in. Japan of property of such authori- 
ties and residents, and of claims, including debts, of such authorities and 
residents against Japan and its nationals, shall be the subject of special 
arrangements between Japan and such authorities. The property of any 
of the Allied Powers or its nationals in the areas referred to in Article 2 
shall, insofar as this has not already been done, de returned by the ad- 
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ministering authority in the condition in which it now exists: (The term 
nationals whenever used in the present Treaty includes juridical persons.) 

(b) Japan recognizes the validity of dispositions of property of Japan 
and Japamese nationals made by or pursuant to directives of the United 
States Military Government in any of the areas referred to in Articles 2 
and 3. 

(c) Japanese owned submarine sania connecting Japan with territory 
removed from Japanese control pursuant to the present Treaty shall be 
equally divided, Japan retaining the Japanese terminal and adjoining 
half of the cable, and the detached territory the remainder of the cable and 
connecting terminal facilities. 


CHAPTER [I[—Srcuriry 


ARTICLE 5 


(a) Japan accepts the obligations set forth in Article 2 of the Charter 
of the United Nations, and in particular the obligations 

(i) to settle its international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not en- 
dangered ; 

(ii) to refrain in its international relations from the threat or use of 
force against the territorial integrity or political independence of any 
State or in any other manner inconsistent with the Purposes of the 
United Nations; 

(iii) to give the United Nations every assistance in any action it takes 
in accordance with the Charter and io refrain from giving assistance to 
any State against which the United Nations may take preventive or en- 
forcement action. 

(b) The Allied Powers confirm that they will be guided by the principles 
of Article 2 of the Charter af the United Nations in their relations with 
Japan. 

(e) The Allied Bowes for their part recognize that Japan as a sovereign 
nation possesses the inherent right of individual or collective self-defense 
referred to in Article 51 of the Charter of the United Nations and that 
Japan may voluntarily enter into collective security arrangements. 


ARTICLS 6 


(a) All occupation forces of the Allied Powers shall be withdrawn from 
Japan as soon as possible after the coming into force of the present Treaty, 
and in any case not later than 90 days thereafter. Nothing in this pro- 
vision shall, however, prevent the stationing or retention of foreign armed 
forces in Japanese territory under or in consequence of any bilateral or 
multilateral agreements which have been or may be made between one or 
more of the Allied Powers, on the one hand, and Japan on the other. 
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(b) The provisions of Article 9 of the Potsdam Proclamation of July 
26, 1945, dealing with the return of Japanese military forces to their homes, 
to the extent not already completed, will be carried- out. l 

(c) All Japanese property for which compensation has not already been 
paid, which was supplied for the use of the occupation forces and which 
remains in the possession of those forces at the time of the coming into 
force of the present Treaty, shall be returned to the Japanese Government 
within the same 90 days unless other arrangements are made by mutual 
agreement. 

CHAPTER IV—POLITICAL AND Economic CLAUSES, 


ARTICLE 7 


(a) Each of the Allied Powers, within one year after the present Treaty 
has come into force between it and Japan, will notify Japan which of its 
prewar bilateral treaties or conventions with Japan it wishes to continue 
in force or revive, and any treaties or conventions so notified shall continue 
in force or be revived subject only to such amendments as may be necessary 
to ensure conformity with the present Treaty. The treaties and conven- 
tions so notified shall be considered as having been continued in force or 
revived three months after the date of notification and shall be registered 
with the Secretariat of the United Nations. All such treaties and conven- 
tions as to which Japan is not so notified shall be regarded as abrogated. 

(b) Any notification made under paragraph (a) of this Article may 
-except from the operation or revival of a treaty or convention any territory: 
for the international relations of which the notifying Power is responsible, 
until three months after the date on which notice is given to Japan that 
such exception shall cease to apply. 


ARTICLE 8 


(a) Japan will recognize the full force of all treaties now or hereafter 
concluded by the Allied Powers for terminating the state of war initiated 
on September 1, 1939, as well as any other arrangements by the Allied 
Powers for or in connection with the restoration of peace. Japan also 
accepts the arrangements made for terminating the former League of Na- 
tions and Permanent Court of International Justice. 

(b) Japan renounces all such rights and interests as it may derive from 
being a signatory power of the Conventions of St. Germain-en-Laye of 
September 10, 1919, and the Straits Agreement of Montreux of July 20, 
1936, and from Article 16 of the Treaty of Peace with Turkey signed at 
Lausanne on July 24, 1928. 

(c) Japan renounces all rights, title and interests acquired under, and 
is discharged from all obligations resulting from, the Agreement between 
Germany and the Creditor Powers of January 20, 1930, and its Annexes, 
ineluding the Trust Agreement, dated May 17, 1930; the Convention of 
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January 20, 1930, respecting the Bank for International Settlements; and 
the Statutes of the Bank for International Settlements. Japan will notify 
to the Ministry of Foreign Affairs in Paris within six months of the first 
coming iato force of the present Treaty its renunciation of the rights, title 
and intérests referred to in this paragraph. 


ARTICLE 9 


Japan will enter promptly into negotiations with the Allied Powers so 
desiring for the conclusion of bilateral and multilateral agreements pro- 
viding for the regulation or limitation of fishing and the conservation and- 
development of fisheries on the high seas. 


ARTICLE 10. 


Japan renounees all special rights end interests in China, including all 
benefits and privileges resulting from the provisions of the final Protocol 
signed at Peking on September 7, 1901, and all annexes, notes and docu- 
ments supplementary thereto, and agrees to the abrogation in respect to 
Japan of the said protocol, annexes, notes and documents. 


ARTICLE 11 


Japan accepts the judgments of the International Military Tribunal for 
the Far East and of other Allied War Crimes Courts both within and 
outside Japan, and will carry out the sentences imposed thereby upon 
Japanese nationals imprisoned in Japan. The power to grant clemency, 
to reduce sentences and to parole wita respect to such prisoners may not 
be exercised except on the decision of the Government or Governments 
which imposed the sentence in each instance, and on the recommendation 
of Japan. In the case of persons sentenced by the International Military 
Tribunal for the Far East, such power may not be exercised except on the 
decision of a majority of the Governments represented on the Tribunal, 
and on the recommendation of Japan. 


ARTICLE 12 


(a) Japan declares its readiness promptly to enter into negotiations for 
the conclusion with each of the Allied Powers of treaties or agreements: to 
` place their trading, maritime and other commercial relations on a stable 
and friendly basis. 

(b) Pending the conclusion of the relevant treaty or agreement, Japan 
will, during a period of four years from the first coming into force of the 
present Treaty ` 

(1) accord to. each of the Allied Powers, its nationals, products and 
vessels 
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(i) most-favored-nation treatment with respect to customs duties, 
charges, restrictions and other regulations on or in connection with the 
importation and exportation of goods; 

(ii) national treatment with respect to shipping, navigation and 
imported goods, and with respect to natural and juridical persons and 
their interests—such treatment to include all matters pertaining to 
the levying and collection of taxes, access to the courts, the making and 
performance of contracts, rights to property (tangible and intangible), 
-participation in juridical entities constituted under Japanese law, 
and generally the conduct of all kinds of business and professional 
activities ; 

(2) ensure that external purchases and sales of Japanese state trading 
enterprises shall be based solely on commercial considerations. , 
(c) In respect to any matter, however, Japan shall be obliged to accord 

to an Allied Power national treatment, or most-favored-nation treatment, 
only to the extent that the Allied Power concerned accords Japan national 
treatment or most-favored-nation treatment, as the case may be, in respect 
of the same matter. The reciprocity envisaged in the foregoing sentence 
shall be determined, in the case of producis, vessels and juridical entities 
of, and persons domiciled in, any non-metropolitan territory of an Allied 
Power, and in the case of juridical entities of, and persons domiciled in, 
any state or province of an Allied Power having & federal government, by 
reference to the treatment accorded to Japan in such territory, state or 
province. 

(d) In the application of this Article, a discriminatory measure shall not 
be considered to derogate from the grant of national or most-favored-nation 
treatment, as the case may be, if such measure is based on an exception 
customarily provided for in the commercial treaties of the- party applying 
it, or on the need to safeguard that party’s external financial position or 
balance of payments (except in respect to shipping and navigation), or on 
the need to maintain its essential security interests, and provided suzh 
measure is proportionate to the circumstances and not applied in an arbi- 
trary or unreasonable manner. 

(e) Japan’s obligations under this Article shall not be affected by the 
exercise of any Allied rights under Article 14 of the present Treaty; nor 
shall the provisions of this Article be understood as limiting the under- 
takings assumed by Japan by virtue of Article 16 of the Treaty. 


ARTIOLE 13 


(a) Japan will enter into negotiations with any of the Allied Powers, 
promptly upon the request of such Power or Powers, for the conclusion 
of bilateral or multilateral agreements relating to international civil air 
transport. 
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(b) Pending the conclusion of such agreement or agreements, Japan will, 
during a period of four years from the first coming into force of the present 
Treaty, extend to such Power treatment not less favorable with respect to 
air-traffie yights and privileges than those exercised by any such Powers 
at the date of such coming into force, and will accord complete equality 
of opportunity in respect to the operation and development of air services. 

(ce) Pending its becoming a party to the Convention on International 
Civil Aviation in accordance with Article 93 thereof, Japan will give effect 
to the provisions of that Convention applicable to the international naviga- 
tion of aircraft, and will give effect to the standards, practices and pro- 
cedures adopted as annexes to the Convention in accordance with the terms 
of the Convention. 


CHAPTER V—CLAIMS AND PROPERTY 
é ARTICLE 14 


(a) It is recognized that Japan should pay reparations to the Allied 
Powers for the damage and suffering caused by it during the war. Never- 
_ theless it is also recognized that the resources of Japan are not presently 

sufficient, if it is to maintain a viable economy, to make complete reparation 
for all such damage and suffering and at the same time meet its other 
obligations, 

Therefore, _ 

1, Japan will promptly enter into negotiations with Allied Powers so 
desiring, whose present territories were occupied by Japanese forces and 
damaged by Japan, with a view to assisting to compensate those countries ` 
for the cost of repairing the damage done, by making available the services 
of the Japanese people in production, salvaging and other work for the 
Allied Powers in question. Such arrangements shall avoid the imposition 
of additional liabilities on other Allied Powers, and, where the manu- 
facturing of raw materials is called for, they shall be supplied by the Allied 
Powers in question, so as not to throw any foreign exchange burden upon 
Japan. 

2. (I) Subject to the provisions of sub-paragraph (II) below, each of 
the Allied Powers shall have the right to seize, retain, liquidate or other- 
wise dispose of all property, rights and interests of 

(a) Japan and Japanese nationals, 

(b) persons acting for or on behalf of Japan or Japanese nationals, and 

(c) entities owned or controlled by Japan or Japanese nationals, which 
on the first coming into force of the present Treaty were subject to its 
jurisdiction. The property, rights and interests specified in this sub- 
paragraph shall include those now blocked, vested or in the possession or 
under the control of enemy property authorities of Allied Powers, which 
belonged to, or were held or managed on behalf of, any of the persons or 
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entities mentioned in (a), (b) or (e) above at the time such assets came 
under the controls of such authorities. 

(II) The following shall be excepted from the right specified in snb- 
paragraph (I) above: 

(i) property of Japanese natural persons who during the oan resided 
with the permission of the Government concerned in the territory of one 
of the Allied Powers, other than territory occupied by Japan, except 
property subjected to restrictions during the war and not released from 
such restrictions as of the date of the first coming into force of the pres- 
ent Treaty ; 

(ii) all real property, furniture and fixtures owned by the Govern- 
ment of Japan and used for diplomatic or consular purposes, and all 
personal furniture and furnishings and other private property not of an 
investment nature which was normally necessary for the carrying out of 
diplomatic and consular functions, owned by Japanese diplomatic and- - 
consular personnel ; 

(iii) property belonging to religious bodies or private charitable insti- 
tutions and used exclusively for religious or charitable purposes; 

- (iv) property, rights and interests which have come within its juris- 
diction in consequence of the resumption of trade and financial relations 
subsequent to September 2, 1945, between the country concerned and 
Japan, except such as have resulted from transactions contrary to the 
laws of the Allied Power concerned; 

(v) obligations of Japan or Japanese nationals, any right, title or 
interest in tangible property located in Japan, interests in enterprises 
organized under the laws of Japan, or any paper evidence thereof; pro- 
vided that this exception shall only apply to obligations of Japan and 
its nationals expressed in Japanese currency. 

(III) Property referred to in exceptions (i) through (v) above shall be 
returned subject to reasonable expenses for its preservation and adminis- 
tration. If any such property has been liquidated the proceeds shall be 
returned instead. 

(IV) The right to seize, retain, liquidate or otherwise dispose of property 
as provided in sub-paragraph (I) above shall be exercised in accordence 
with the laws of the Allied Power concerned, and the owner shall have only 
such rights as may be given him by those laws. 

(V) The Allied Powers agree to deal with Japanese trademarks and 
literary and artistic property rights on a basis as favorable to Japan as 
circumstances ruling in each country will permit. 

(b) Except as otherwise provided in the present Treaty, the Allied 
Powers waive all reparations claims of the Allied Powers, other claims 
of the Allied Powers and their nationals arising out of any actions taken 
by Japan and its nationals in the course of the prosecution of the war, and 
claims of the Allied Powers for direct military costs of occupation. 
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ARTICLE 15 


(a) Upon application made within nine months of the coming into force 
of the present Treaty between Japan and the Allied Power concerned, 
Japan will, ewithin six months of the date of such application, return the 
property, tangible and intangible, and all rights or interests of jany kind 
in Japan of each Allied Power and its nationals which was within Japan 
at any time between December 7, 1941, and September 2, 1945, unless the 
owner has freely disposed thereof without duress or fraud. Such! property 
shall be returned free of all encumbrances and charges to which it may 
have become subject because of the war, and without any charges for its 
return. Property whose return is not applied for by or on behalf of the 
owner or by his Government within the prescribed period may be disposed 
of by the Japanese Government as it may determine. In cases where such 
property was within Japan on December 7, 1941, and cannot bej returned 
or has suffered injury cr damage as a result of the war, compensation will 
be made on terms not less favorable than the terms provided in ithe draft 
Allied Powers Property Compensation Law approved by the |Japanese 
Cabinet on July 18, 1951. 

(b) With respect to industrial property rights impaired during the 
war, Japan will continue to accord to the Allied Powers and their! nationals 
benefits no less than those heretofore accorded by Cabinet Orders No. 309 
effective September 1, 1949, No. 12 effective January 28, 1950, and No. 9 
effective February 1,:1950, all as now amended, provided such/ nationals 
have applied for such benefits within the time limits prescribed therein. 

(e) (i) Japan acknowledges that the literary and artistic property rights 
which existed in Japan on December 6, 1941, in respect to the published and 
unpublished works of the Allied Powers and their nationals have continued 
in force since that date, and recognizes those rights which have arisen, or 
but for the war would have arisen, in Japan since that date, by the opera- 
tion of any conventions and agreements to which Japan was a party on that 
date, irrespective of whether or not such conventions or agreements were 
abrogated or suspended upon or since the outbreak of war by the domestic 
law of Japan or of the Allied Power concerned. 

(ii) Without the need for application by the proprietor of the right and 
without the payment of any fee or compliance with any other formality, 
the period from December 7, 1941, until the coming into force of the present 
Treaty between Japan and the Allied Power concerned shall be| excluded 
from the running of the normal term of such rights; and such period, with 
an additional period of six months, shall be excluded from the time within 
which a literary work must be translated into Japanese in order! to obtain 
translating rights im Japan. 
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ARTICLE 16 


As an expression of its desire to indemnity those members of the armed 
forces of the Allied Powers who suffered undue hardships while prisoners 
of war of Japan, Japan will transfer its assets and those of its nationals in 
countries which were neutral during the war, or which were at war with 
_ any of the Allied Powers, or, at its option, the equivalent of such assets, 
to the International Committee of the Red Cross which shall liquidate such 
assets and distribute the resultant fund to appropriate national agencies, 
for the benefit of former prisoners of war and their families on such basis 
as it may determine to be equitable. The categories of assets described in 
Article 14 (a) 2 (II) (ii) through (v) of the present Treaty shall be ex- 
cepted from transfer, as well as assets of Japanese natural persons not — 
residents of Japan on the first coming into force of the Treaty. It is 
equally understood that the transfer provision of this Article has no ap- 
plication to the 19,770 shares in the Bank for International Ereman 
presently owned by Japanese financial institutions. 


ARTICLE 17 


(a) Upon the request of any of the Allied Powers, the Japanese Govern- 
ment shall review and revise in conformity with international law any 
decision or order of the Japanes3 Prize Courts in cases involving owner- 
ship rights of nationals of that Allied Power and shall supply copiés of all 
documents comprising the records of these cases, including the decisions 
taken and orders issued. In any case in which such review or revision 
shows that restoration is due, the previsions of Article 15 shall apply to 
the property concerned. 

(b) The Japanese Government-shall take the necessary measures to enable 
nationals of any of the Allied Powers at any time within one year from the 
coming into force of the present Treaty between Japan and the Allied 
Power concerned to submit to the appropriate Japanese authorities for 
review any judgment given by a Japanese court between December 7, 1941, 
and such coming into force, in any proceedings in which any such national 
was unable to make adequate presentation of his case either as plaintiff or 
defendant. The Japanese Government shall provide that, where the na- 
tional has suffered injury by reason o any such judgment, he shall be re- 
stored in the position in which ke was before the judgment was given or 
shall be afforded such relief as may be just and equitable in the circum- 
stances. 

ARTICLE 18 


(a) It is recognized that the intervention of the state of war has not 
affected the obligation to pay pecuniary debts arising out of obligations 
and contracts (including those in respect of bonds) which existed and 
rights which were acquired befcre the existence of ‘a state of war, and 
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which are due by the Government or nationals of Japan to the Government 
or nationals of one of the Allied Powers, or are due by the Government or 
nationals of one of the Allied Powers to the Government or nationals of 
Japan. The intervention of a state of war shall. equally not be regarded 
as affecting the obligation to consider. on their merits claims for loss or 
damage to property or for personal injury or death which arose before the 
‘existence of a state of war, and which may be presented or re-presented by 
the Government of one of the Allied Powers to the Government of Japan, or 
by the Government of Japan to any of the Governments of the Allied | 
Powers., The provisions of this paragraph are without prejudice to the 
rights conferred by Article 14. 

(b) Japan affirms its liability for the prewar external debt of the 
Japanese State and for debts of corporate bodies subsequently declared 
to be liabilities of the Japanese State, and expresses its intention to enter 
into negotiations at an early date with its creditors with respect to the 
resumption of payments on those debts;.to encourage negotiations in 
respect to other prewar claims and obligations; and to facilitate the transfer 
of sums accordingly. 


ARTICLE 19 . 


_ (a) Japan waives all claims of Japan and its nationals against the Allied 

Powers and their nationals arising out of the war or out of actions taken 
because of the existence of a state of war, and waives all claims arising from 
the presence, operations or actions of forces or authorities of any of the 
Allied Powers in Japanese territory prior to the coming into force of the 
present Treaty. ; . 

(b) The foregoing waiver includes any claims arising out of actions 
taken by any of the Allied Powers with respect to Japanese ships between 
September 1, 1939, and the coming into force of the present Treaty, as 
well as any claims and debts arising in respect to Japanese prisoners of 
war and civilian internees in the hands of the Allied Powers, but does not 
include Japanese claims specifically recognized in the laws of any Allied 
Power enacted since September 2, 1945. 

(e) Subject to reciprocal renunciation, the Japanese Government also 
renounces all claims (including debts) against Germany and German na- 
tionals on behalf of the Japanese Government and Japanese nationals, in- 
cluding intergovernmental claims and claims for. loss or damage sustained 
during the war, but excepting (a) claims in respect of contracts entered 
into and rights acquired before September 1, 1939, and (b) claims arising 
out of trade and financial relations between Japan and Germany after 
September 2, 1945. Such renunciation shall not prejudice actions taken 
in accordance with Articles 16 and 20 of the present Treaty. 

(d) Japan recognizes the validity of all acts and omissions done during 
the period of ocefipation under or in consequence of directives of the occu- 
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pation authorities or authorized by Japanese law at that time, and will 
take no action subjecting Allied nationals to civil or criminal liability 
arising out of such acts or omissions. 
ARTICLE 20 £ 
Japan will take all necessary measures to ensure such disposition of 
German assets in Japan as has been or may be determined by tkose powers 
entitled under the Protocol of the proceedings of the Berlin Conference 
of 1945 to dispose of those assets, and pending the final disposition of such 
assets will be responsible for the consərvation and administration’ thereof. 


ARTICLA 21 


Notwithstanding the provisions of Article 25 of the present Treaty, 
China shall be entitled to the benefits of Articles 10 and 14 (a) 2; and 
Korea to the benefits of Articles 2, 4, 9 and 12 of the present Treaty. 


CHAPTER VI—SETTLEMENT or DISPUTES 
ARTICLE 22 


If in the opinion of any Party to the present Treaty there has arisen 
a dispute concerning the interpretaticn or execution of the Treaty, which 
is not settled by reference to a special claims tribunal or by other agreed 
means, the dispute shall, at the request of any party thereto, be referred 
for decision to the International Court of Justice. Japan and those Allied 
Powers which are not already parties to the Statute of the International 
Court of Justice will deposit with the Registrar of the Court, at the time 
of their respective ratifications of the present Treaty, and in conformity 
with the resolution of the United Nations Security Council, dated October 
15, 1946, a general declaration accepting the jurisdiction, without special 
agreement, of the Court generally in respect to all disputes of the char- 
acter referred to in this Article. 


CHAPTER VII—FINAL CLAUSES 
ARTICLE 23 


(a) The present Treaty shall be ratified by the States which sign it, in- 
eluding Japan, and will come into forze for all the States which have then 
ratified it, when instruments of ratification have been deposited by Japan 
and by a majority, including the United States of America as the principal 
occupying Power, of the following States, namely Australia, Canada, 
Ceylon, France, Indonesia, the Kingdom of the Netherlands, New Zealand, 
Pakistan, the Republie of the Philippines, the United Kingdom of Great 
Britain and Northern Ireland, and the United States ôf America. .The 
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present Treaty shall come into force for each State which subsequently 
ratifies it, on the date of the deposit of its instrument of ratification. 

(b) If the Treaty has not come into force within nine months after the 
date of the deposit of Japan’s ratification, any State which has ratified it 
may bring the Treaty into force between itself and Japan by a notification 
to that effect given to the Governments of Japan and the United States of 
America not later than three years after the date of deposit of Japan’s 
ratification. 


ARTICLE 24 


All instruments of ratification shall be deposited with the Government 
of the United States of America which will notify all the signatory States 
of each such deposit, of the date of the coming into force of the Treaty 
under paragraph (a) of Article 23, and of any notifications made under 
paragraph (b) of Article 23. 


ARTICLE 25 


For the purposes of the present Treaty the Allied Powers shall be the 
States at war with Japan, or any State which previously formed a part of 
the territory of a State named in Article 23, provided that in each case the 
State concerned has signed and ratified the Treaty. Subject to the pro- 
visions of Article 21, the present Treaty shall not confer any rights, titles 
or benefits on any State which is not an Allied Power as herein defined; 
nor shall any right, title or interest of Japan be deemed to be diminished or 
prejudiced by any provision of the Treaty in favor of a State which is not 
an Allied Power as so defined. 


ARTICLE 26 


Japan will be prepared to conclude with any State which signed or 
adhered to the United Nations Declaration of January 1, 1942, and which 
is at war with Japan, or with any State which previously formed a part of 
the territory of a State named in Article 23, which is not a signatory of the 
present Treaty, a bilateral Treaty of Peace on the same or substantially 
the same terms as are provided for in the present Treaty, but this obliga- 
tion on the part of Japan will expire three years after the first coming into 
force of the present Treaty. Should Japan make a peace settlement or 
war claims settlement with any State granting that State greater ad- 
vantages than those provided by the present Treaty, those same advantages 
- shall be extended to the parties to the present Treaty. 


ARTICLE 27 


The present Treaty shall be deposited in the archives of the Government 
of the United States of America which shall furnish each signatory State 
with a certified copy thereof. 
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In FAITH WHEREOF the undersigned Plenipotentiaries have signed the 


present Treaty. 


Done at the city of San Francisco this eighth day of September 1951, 
in the English, French, and Spanish languages, all being equally guthentic, 


and in the Japanese language. 


For Argentina: 
Hiéurro J. Paz 
For Australia: 
Percy O SPENDER 
‘For the Kingdom of Belgium: 
PAUL VAN ZEELAND 
SILVERCRUYS. 
For Bolivia: 
Luis GUACHALLA 
For Brazil: 
CARLOS Martins 
A. DE MELLO-FRANCO 
For Cambodia: 
PHLENG j 
For Canada: 
Lester B PEARSON 
-R W Mayuew 
For Ceylon: 
J. R. JAYEWARDENE 
G. C. S. Corza 
R. Q. SENANAYAKE 
For Chile: 
F. Nero psu Rio 
For Colombia: 


CIPRIANO RESTREPO JARAMILLO 


SEBASTIAN OSPINA 
For Costa Rica: 

J RAFAEL OREAMUNO 

V. VARGAS 

Luis DoBLES SANCHEZ 
For Cuba: 

O Gans 

L. MACHADO , 

JOAQUÍN MEYER 
For the Dominican Republic: 

V. ORDÓNEZ 

Lurs F. THOMEN 


For Ecuador: 

A QUEVEDO 

R G VALENZUELA 
For Egypt: 

Kamit A. RAHIM 
For El Salvador: 

Hictor Davin Cast20 

Luis Rrvas Panacios 
For Ethicpia: 

Men YAYEHIRAD 
For France: 

ScHUMAN 

H Bonner 

PAUL-EMILE NAGGIAR 
For Greece: 

A. G. Pourms 
For Guatemala: 

E CastTuLo A 

A. M ORELLANA , 

J MENDOZA x 
For Haiti: 

Jacquzs N. LEGÉR 

Gust LARAQUE 
For Honduras: 

J. E. VALENZUELA 

Roserto GAuvez B.. 

RAévu ALVARADO T 
For Indonesia: 

AHMAD SUBARDJO. 
For Iran: 

A Q ARDALAN 
For Iraq: 

A. I. BAKR 


For Laos: 
SAVANG 

For Lebanon 
CHARLES MALIK 


e 
Be. 


OFFICIAL DOCUMENTS d 85 


For Liberia: . 
GABRIEL L Dennis 
JAMES ÅNDERSON 
RAYMOND HORACE 
J? Ruvouex GRIMES 
For the Grand Duchy of Luxem- 
bourg: 
Hueves Le QALLAIS 
For Mexico: 
RAFAEL DE LA COLINA 
Gustavo Diaz ORDAZ 
A. P. Gasea 
For the Kingdom of the Nether- 
lands: 
D U STRKER 
J H van ROIJEN 
For New Zealand: 
C BERENDSEN 
For Nicaragua: 
G SEVILLA Sacasa 
Gustavo MANZANARES 
For the Kingdom of Norway: 
WILHELM MUNTHE MORGEN- 
STIERNE i 
For Pakistan : 
ZAFRULLA KHAN 
For Panama: 
Tanwacto MoLINo 
José A REMÓN 
ALFREDO ALEMAN 
J. Corpovez 
For Paraguay: 
Lurs Oscar BOETTNER 
For Peru: 
F BERCKMEYER 


For the Republic of the Philippines: 


Carros P. RomuLro 
J M ELIZALDE 
VICENTE FRANCISCO 


Diospapo MACAPAGAL 
Ewirano T. TIRONA 
V.G. Sinco 
For Saudi Arabia: 
Asap AL-FAQIH 
For Syria: 
F. EL-KHOURI 
For the Republic of Turkey: 
Frripun C ERKIN 
For the Union of South Africa: . 
G. P Jooste l ir 
For the United Kingdom of Great 
Britain and Northern Ireland: 
HERBERT MORRISON 
KENNETH YOUNGER 
OLIVER FRANKS 
For the United States of America : 
Dran ACHESON 
JoHN FOSTER DULLES 
ALEXANDER WILEY 
JOHN J. SPARKMAN 
For Uruguay : 
José A. Mora 
For Venezuela: 
ANTONIO M. ARAUJO 
R. GauuEcos M. 
For Viet Nam: 
T. V. Huu 
T. VINH 
D. THANH 
Buv Kinu i 


. For Japan: 


SHIGERU YOSHIDA 
HAYATO [KEDA 

Gizo TOMABECHI 

Niro HOSHIJIMA 
MUNEYOSHI TOKUGAWA 
Hisato ICHIMADA 


I certiry THAT the foregoing is a true copy of the Treaty of Peace with 
Japan which was signed in the English, French, Spanish, and Japanese 
languages at San Francisco on September 8, 1951, the signed original of 
which is deposited in the archives of the Government of the United States 
of America, ` 
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‘In TESTIMONY WHEREOF, I, Dean Acheson, Secretary of State of the 
United States of America, have hereunto caused the seal of the Department 
of State to be affixed and my name subscribed by the Authentication Officer 
of the said Department, at the city of Washington, in the District of 
Columbia, this tenth day of September, 1951. 

[SEAL] DEAN ACHESON 

Secretary of State 
By M. P. CHAUVIN 
Authentication Officer 
p Department of State 


JAPAN 
DECLARATION? 


With respect to the Treaty of Peace signed this day, the Government of 
Japan makes the following Declaration: 


1. Except as otherwise provided in the said Treaty of Peace, Japan 
recognizes the full force of all presently effective multilateral international 
instruments to which Japan was a party on September 1, 1939, and de- 
clares that it will, on the first coming into force of the said Treaty, resume 
all its rights and obligations under those instruments. Where, kowever, 
participation in any instrument involves membership in an international 
organization of which Japan ceased to be a member on or after September 
1, 1939, the provisions of the present paragraph shall be dependent on 
Japan’s readmission to membership in the organization concerned. . 

2. It is the intention of the Japanese Government formally to accede to 
the following international instruments within the shortest practicable 
time, not to exceed one year from the first coming into force of the Treaty 
of Peace: 


(1) Protocol opened for signature at Lake Success on December 
11, 1946, amending the agreements, conventions and protocols on 
narcotic drugs of January 28, 1912, February 11, 1925, February 19, 
1925, July 18, 1981, November 27, 1931, and June 26, 1936; 

(2) Protocol opened for signature at Paris on November 19, 1948, 
bringing under international controls drugs outside the scope of the 
convention of July 13, 1981, for limiting the manufacture and regu- 
lating the distribution of narcotic drugs, as amended by the protocol 
signed at Lake Success on December 11, 1946; 

(3) International Convention on the Execution of Foreign Arbitral 
Awards signed at Geneva on September 26, 1927; 
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(4) International Convention relating to Economic Statistics with 
protocol signed at Geneva on December 14, 1928, and Protocol 
amending the International Convention of 1928 relating to Economic 
Statistics signed at Paris on December 9, 1948; 

(5) International Convention relating to the Simplification of 
Customs Formalities, with protocol of signature, signed at Geneva on 
November 3, 1928; 

(6) Agreement of Madrid of April 14, 1891, for the Prevention of 
False Indications of Origin of Goods, as revised at Washington on 
June 2, 1911, at The Hague on November 6, 1925, and at London, 
on June 2, 1934; 

(7) Convention for the Unification of Certain Rules relating to 
International Transportation by Air, and additional protocol, signed 
at Warsaw on October 12, 1929; 

(8) Convention on Safety of Life at Sea opened for signature at 
London on June 10, 1948; 

(9) Geneva conventions of August 12, 1949, for dic protection of 
war victims. 


3. It is equally the intention of the Japanese Government, within six 
months of the first coming into force of the Treaty of Peace, to apply for 
Japan’s admission to participation in (a) the Convention on International 
Civil Aviation opened for signature at Chicago on December 7, 1944, and, 
as soon as Japan is itself a party to that Convention, to accept the Inter- 
national Air Services Transit Agreement also opened for signature at 
Chicago on December 7, 1944; and (b) the Convention of the World 
‘Meteorological Organization opened for signature at Washington on Oc- 
tober 11, 1947, 

Signed at San Francisco, Seatsiber 8, 1951 

SHIGERU YOSHIDA 
HAYATO IKEDA 
Gizo TOMABECHI 
l Niro HOSHIJIMA 
i . MUNEYOsSHI TOKUGAWA 
Hisato ICHIMADA 


DECLARATION + 


With respect to the Treaty of Peace signed this day, the Government of 
Japan makes the following Declaration : 


Japan will recognize any Commission, Delegation or other Organization 
authorized by any of the Alied Powers to identify, list, maintain or 
regulate its war graves, cemeteries and memorials in Japanese territory ; 
will facilitate the work of such Organizations; and will, in respect of the 
above-mentioned war graves, cemeteries and memorials, enter into negotia- 
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tions for the conclusion of such agreements as may prove necessary with 
the Allied Power concerned, or with any Commission, Delegation or other 
Organization authorized by it. 

Japan trusts that the Allied Powers will enter into discussions wik the 
Japanese Government with a view to arrangements being made for the 
maintenance of any Japanese war graves or cemeteries which may exist in 
the territories of the Allied Powers and which it is desired to preserve. 

Signed at San Francisco, September 8, 1951 

SHIGERU YOSHIDA 
HAYATO IKEDA. 

Gizo ToMABECHI 

Nimo HOSHIJIMA 
MUNEYOSHI TOKUGAWA 
Hisato ICHIMADA 


I CERTIFY THAT the foregoing is a true copy of each of the two Declara- 
tions made by the Government of Japan and signed on its behalf in the 
“*English, French, Spanish, and Japanese languages at San Francisco on 
September 8, 1951, the signed originals of which are deposited in the 
archives of the Government of the United States of America. 

‘In TESTIMONY WHEREOF, I, Dean Acheson, Secretary of State of the 
United States of America, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the Authentication 
Officer of the said Department, at the city of Washington, in the District 
of Columbia, this tenth day of September, 1951. 

[SEAL] DEAN ACHESON 
Secretary of State 
By M. P. CHAUVIN 
Authentication Oficer 
Department of State 


JAPAN—UNITED STATES 


EXCHANGE OF NOTES * 


UNITED STATES DELEGATION, 
San Francisco, September 8, 1951. 
His Excellency SHIGERU YOSHIDA, 
Prime Minister of Japan. 


ExcruLtency: Upon the coming into force of the treaty of peace signed 
, today, Japan will assume obligations expressed in article 2 of the Charter 
of the United Nations which requires the giving to the United Nations of 
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“every assistance in any action it takes in accordance with the present” 
Charter.’’ l 

As we know, armed aggression has occurred in Korea, against which the 
United Nations and its members are taking action. There has.been estab- 
lished a unified command of the United Nations under the United States 
pursuant to Security Council resolution of July 7, 1950; and the General 
Assembly, by resolution of February 1, 1951, has called upon all states 
and authorities to lend every assistance to the United Nations action and 
to refrain from giving any assistance to the aggressor. With the approval 
of SCAP, Japan has been and now is rendering important assistance to the 
United Nations action in the form of facilities and services made available 
to the members of the United Nations, the armed forces of which are 
participating in the United Nations action. | 

Since the future is unsettled and it may unhappily be that the occasion 
for facilities and services in Japan in support of United Nations action 
will continue or recur, I would appreciate confirmation, on behalf of your 
Government, that if and when the forces of a member or members of the | 
United Nations are engaged in any United Nations action in the Far Hast 
after the treaty of peace comes into force, Japan will permit and facilitate 
the support in and about Japan, by the member or members, of the forces 
engaged in such United Nations action; the expenses involved in the use 
of Japanese facilities and services to be borne as at present or as otherwise 
mutually agreed between Japan -and the United Nations member con- 
cerned. Insofar as the United States is concerned the use of facilities and 
services, over and above those provided to the United States pursuant to 
the administrative agreement which will implement the security treaty 
‘ between the United States and Japan, would be at United States expense, 
as at present. 

Accept, Excellency, the assurances of my most distinguished consider- 
ation. 

DEAN ACHESON. 


JAPANESE DELEGATION 
San Francisco, September 8, 1951. 
His Excellency DEAN ACHESON, l 
Secretary of State of the United States of America. 


EXcELLENCY: I have the honor to acknowledge the receipt of Your Ex- 
cellency’s note of today’s date in which Your Excellency has informed me 
as follows: 


‘Upon the coming into force of the Treaty of Peace signed today, 
Japan will assume the obligations expressed in article 2 of the Charter 
of the United Nations which requires the giving to the United Nations 
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of ‘‘every assistance in any action-it takes in accordance with the 
present Charter.’’ l 

As we know, armed aggression has occurred in Korea, against which 
the United Nations and its members are taking action. There has 
been established a unified command of the United Nations under the 
United States pursuant to Security Council resolution of July 7, . 
1950; and the General Assembly, by resolution of February 1, 1951, 
has called upon all states and authorities to lend every assistance to 
the United Nations action and to-refrain from giving any assistance 
to the aggressor. With the approval of SCAP, Japan has been and 
now is rendering important assistance to the United Nations action in 
the form of facilities and services made available to the members of 
the United Nations, the armed forces of which are participating in the 
United Nations action. 

Since the future is unsettled and it may unhappily be that the 
occasion for facilities and services in Japan in support of United 
Nations action will continue or recur, I would appreciate confirmation, 
on behalf of your Government, that if and when the forces of a 
member or members of the United Nations are engaged in any United 
Nations action in the Far East after the treaty of peace comes into 
force, Japan will permit and facilitate the support in and about Japan, 
by the member or members, cf the forces engaged in suzh United 
Nations actions; the expenses irvolved in the use of Japanese facilities 
and services to be borne as at present or as otherwise mutually agreed 
between Japan and the Unitec Nations member concerned. Insofar 
as the United States is concerned the use of facilities and services, 
over and above those provided to the United States pursuant to the 
administrative agreement which will implement the security treaty 
between the United States and Japan, would be at United States ex- 
pense, as at present. 


With full cognizance of the contents of Your Excellency’s nate, I have 
the honor, on behalf of my Government, to confirm that if and when the 
forces of a member or members of the United Nations are engaged in any 
United Nations action in the Far Hast after the treaty of peace comes 
into force, Japan will permit and facilitate the support in and about Japan, 
by the member or members of the forces engaged in such United Nations 
action, the expenses involved in the use of Japanese facilities and services 
to be borne as at present or as otherwise mutually agreed between Japan 
and the United Nations member concerned. Insofar as the United States 
is concerned the use of facilities and services, over and above those pro- 
vided to the United States pursuant to the administrative agreement which 
will implement the security agreement between Japan and the United 
States would be at United States expense, as at present. 
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Accept, Excellency, the assurance of my most distinguished considera- 
tion. , 
SHIGERU YOSHIDA, 
è Prime Minister and concurrently 
Minister of Foreign Afairs of Japan. 


SECURITY TREATY 
Signed at Washington, September 8, 1951; in force April 28, 19521 


Japan has this day signed a Treaty of Peace with the Allied Powers. 
On the coming into force of that Treaty, Japan will not have the effective 
means to exercise its inherent right of self-defense because it has been 
disarmed. as 

There is danger to Japan in this situation because irresponsible mili- 
tarism has not yet been driven from the world. Therefore Japan desires 
a Security Treaty with the United States of America to come into force | 
simultaneously with the Treaty of Peace between the United States of 
America and Japan. 

The Treaty of Peace recognizes that Japan as a sovereign nation has 
the right to enter into collective security arrangements, and further, the 
Charter of the United Nations recognizes that all nations possess an in- 
herent right of individual and collective self-defense. 

In exercise of these rights, Japan desires, as a provisional arrangement 
for its defense, that the United States of America should maintain armed 
forces of its own in and about Japan so as to deter armed attack upon 
Japan. 

The United States of America, in the interest of peace and security is 
presently willing to maintain certain of its armed forces in and about 
Japan, in the expectation, however, that Japan will itself increasingly 
assume responsibility for its own defense against direct and indirect ag- 
gression, always avoiding any armament which could be an offensive threat 
or serve other than to promote peace and security in accordance with the 
purposes and principles of the United Nations Charter. 

Accordingly, the two countries have agreed as follows: 


ARTICLE I 


Japan grants, and the United States of America accepts, the right, upon 
the coming into force of the Treaty of Peace and of this Treaty, to dispose 
United States land, air and sea forces in and about Japan. Such forces 
may be utilized to contribute to the maintenance of international peace and 
security in the Far East and to the security of Japan against armed attack 
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from without, including assistance given at the express request of the 
Japanese Government to put down large-scale internal riots and dis- 
turbances in Japan, caused throuzh instigation or intervention by an 
outside power or powers. ° 


ARTICLE II 


During the exercise of the right referred to in Article I, Japan will 
not grant, without the prior consen? of the United States of America, any 
bases or any rights, powers or authcrity whatsoever, in or relating to bases 
or the right of garrison or of maneuver, or transit of ground, air or naval 
forces to any third power. 


ARTICLE II 


The conditions which shall goverr: the disposition of armed forces of the 
United States of America in and about Japan shall be determined by ad- 
ministrative agreements between th2 two Governments. 


ARTICLE IV 


This Treaty shall expire whenevar in the opinion of the Governments 
of the United States of America end Japan there shall have come into 
force such United Nations arrangements or such alternative individual or 
collective security dispositions as will satisfactorily provide for the main- 
tenance by the United Nations or otherwise of international peace and 
security in the Japan Area. l 

ARICLE V 


This Treaty shall be ratified by the United States of America and Japan 
and will come into force when instruments of ratification thereof have 
been exchanged by them at Washinzton. i 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this 
Treaty. 

Dons in duplicate at the city. cf San Francisco, in the English and 
Japanese languages, this eighth day of September, 1951. 


For the United States of America: 
DEAN ACHESON 
JOHN Foster DULLES 
ALEXANDER WILEY 
` STYLES BRIDGES 
For Japan: 
SHIGERU YOSHIDA 
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-AUSTRALIA—NEW ZEALAND—THE UNITED STATES 
OF AMERICA 


. SECURITY TREATY 
Signed at San Heanor; September 1, 1951; in iene April 29, 1952+ 


The Parties to this mee f 

Reaffirming their faith in the purposes and principles of the Charter 
of the United Nations and their desire to live in peace with all peoples and 
all Governments, ahd deine to stréngthen the fabric of peace in the 
Pacific Area, 

Noting that the United States already has arrangements pursuant to 
which its armed forces are stationed in the Philippines, and has armed 
forces and administrative responsibilities in the Ryukyus, and upon the 
coming into force of the Japanese Peace Treaty may also station armed 
forces in and about Japan to assist in the preservation of peace and security 
in the Japan Area, 

Recognizing that Australia and New Zealand as members of the British 
Commonwealth of Nations have military obligations outside as well as 
within the Pacific Area, 

Desiring to declare publicly and formally their sense of unity, so that 
no potential aggressor could be under the illusion that any of them stand 
alone in the Pacific Area, and 

Desiring further to coordinate their efforts for collective defense for 
the preservation of peace and security pending the development of a more 
comprehensive system of regional security in the Pacific Area, 

Therefore declare and agree as follows: 


ARTICLE I 


The Parties undertake, as set forth in the Charter of the United Nations, 
to settle any international disputes in which they may be involved by 
peaceful means in such a manner that international peace and security 
and justice are not endangered and to refrain in their international rela- 
tions from the threat or use of force in any manner inconsistent with the 
purposes of the United Nations. 


ARTICLE II 


In order more effectively to achieve the objective of this Treaty the 
Parties separately anc jointly by means of continuous and effective self- 
help and mutual aid will maintain and eee, their individual and 
- collective capacity to resist armed attack. 
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ARTICLE III 


The Parties will consult together’ whenever in the opinion of any of 
them the territorial integrity, pclitical independence or security of any 
of the Parties is threatened in the Pacific. 


ABTICLE IV 


Each Party recognizes that an armed attack in the Pacific Area on 
any of the Parties would be dangerous to its own peace and safety and 
declares that it would act to meet the common danger in accordance with 
its constitutional processes. 

Any such armed attack and all measures taken as a result thereof shall 
be immediately reported to the Security Council of the United Nations. 
Such measures shall be terminated when the Security Council has taken 
the measures necessary to restore and maintain international peace and 
security. 


ABTICLE V 


For’ the purpose of Article IV, an armed attack on any of the Parties 
is deemed to include an armed attack on the metropolitan territory of any 
of the Parties, or on the island territories under its jurisdiction in the 
Pacific.or on its armed forces, public vessels or aircraft in the Pacific. 


AETICLE VI 


This Treaty does not affect and shall not be interpreted as affecting in 
any way the rights and obligations of the Parties under the Charter of 
the United Nations or the responsibility of the United Nations for the 
maintenance of international peace and security. 


ARTICLE VII 


The Parties hereby establish a Council, consisting of their Foreign 
Ministers or their Deputies, to consider matters concerning the implementa- 
tion of this Treaty. The Connal should be so organized as to be able to 
meet at any time, 


ARTICLE VIII 


Pending the development of a more comprehensive system of regional 
security in the Pacific Area and the development by the United Nations 
of more effective means to maintain international peace and security, the 
Council, established by Article VII, is authorized to maintain a consultative 
relationship with States, Regione] Organizations, Associations of States 
or other authorities in the Pacific Area in a position to further the purposes 
of this Treaty and to contribute to the security of that Area. 


wv 
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ARTICLE IX 


This Treaty shall be ratified by the Parties in accordance with their 
respective constitutional processes. The instruments of ratification shall 
be depositetl as soon as possible with the Government of Australia, which 
will notify each of the other signatories of such deposit. The Treaty shall 
enter into force as soon asthe ratifications of the signatories have been 
deposited. 


ARTICLE X 


This Treaty shall remain in force indefinitely. Any Party may cease 
to be a member of the Council established by Article VII one year after 
notice has been given to the Government of Australia which will inform 
the Governments of the other Parties of the deposit of such notice. 


ARTICLE XI 


This Treaty in the English language shall be deposited in the archives 
of the Government of Australia. Duly certified copies thereof will be 
transmitted by that Government to the Governments of each of the other 
signatories. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this 
Treaty. 

Dons at the city of San Francisco this first day of September, 1951. 


For Australia: 
Percy C. SPENDER 
For New Zealand: 
C. A. BERENDSEN 
For the United States of America : 
. DEAN ACHESON 
JOHN Foster DULLES 
ALEXANDER WILEY 
JOHN J. SPARKMAN 


I, ALFRED Hersert-Bopy, First Secretary of the Department of External 
Affairs, Canberra, Australia, HEREBY CERTIFY that the foregoing is a true 
copy of the text of the original Security Treaty concluded between the 
Governments of Australia, New Zealand and the United States of America 
on the first day of September, One thousand, nine hundred and fifty-one. 

Given under my hand and the seal of the Department of External 
Affairs this fourth day of October, One thousand, nine hundred and fifty- 
one. 

[sean] . A. H. Bopy. 
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UNITED STATES 
PROCLAMATION OF TREATY OF PEACE WITH JAPAN? 


Ff 2 LJ 
-Wuernas the Treaty of Peace with Japan was signed at San Francisco 
on September 8, 1951 by the respective Plenipotentiaries of the United 
States of America and 47 other Allied Powers, and‘Japan; 
| Wuerias the text of the said Treaty, in the English, French, Spanish, 
and Japanese languages, is word for word as follows: ` 


[Here follows the text of the Treaty] ? = 

Waerzas the Senate of the United States of America by their resolution 
of March 20, 1952, two-thirds of the Senators present concurring therein, 
did advise and consent to the ratification of the said Treaty with the fol- 
lowing declaration : l 


“As part of such advice and consent the Senate states that nothing 
the ‘treaty contains is deemed to diminish or prejudice, in favor of the 
Soviet Union, the right, title, and interest of Japan, or the Allied Powers 
as defined in said treaty, in and to South Sakhalin and its adjacent 
islands, the Kurile Islands, the Habomai Islands, the island of Shikotan, 
or any other territory, rights, or interests possessed by Japan on De- . 
cember 7, 1941, or to confer any right, title, or benefit therein or thereto 
on the Soviet Union; and also that nothing in the said treaty, or the 
advice and consent of the Senate to the ratification thereof, implies 
recognition on the part.of the United States of the provisions in favor ` 
of the Soviet Union contained in the so-called ‘Yalta agreement’ regard- 
ing Japan of February 11, 1945.” 


Wuerzas the said Treaty was duly ratified by the President of the 
United States of America on April 15, 1952, in pursuance of the aforesaid 
advice and consent of the Senate and subject to the aforesaid declaration ; 

WHEREAS it is provided in Article 23 of the said Treaty that the Treaty 
will come into force for all the States which have then ratified it when 
instruments of ratification have been deposited by Japan and by a major- 
ity, including the United States of America as the principal occupying 
Power, of the following States, nemely, Australia, Canada, Ceylon, France, 
Indonesia, the Kingdom of the Netherlands, New Zealand, Pakistan, the 
Republic of the Philippines, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America, and in Article 24 of 
the said Treaty that all instruments of ratification shall be deposited with 
the Government of the United States of America; 


1 Department of State Bulletin, Vol. 26, No. 671 (May 5, 1952), p. 688. 
2 Printed above, p. 71. E 
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Wueruas instruments of ratification of the said Treaty were deposited’: 
with the Government of the United States of America by Japan on No- 
vember 28, 1951, and by the United Kingdom of Great Britain and Northern 
Ireland jon January 8, 1952, by Australia on April 10, 1952, by New 
Zealand on April 10,. 1952, by Canada on April 17, 1952, by Pakistan on 
April 17, 1952, by France on April 18, 1952, and by the United eae 
of America on April 28, 1952; 

Wuersas instruments of ratification were also deposited with the Gow 
ernment of the United States of America by Mexico on March 3,.1952, and 
by Argentina on April 9, 1952; 

AND WHEREAS, pursuant to the aforesaid provisions of Article 23 of the 
said Treaty, the Treaty came into force on April 28, 1952; 

Now, THEREFORE, be it known that I, Harry S. Truman, President of the 
United States of America, do hereby proclaim and make public the said 
Treaty of Peace with Japan to the end that the same and every article and 
clause thereof, subject to the declaration hereinbefore recited, shall be 
observed and fulfilled with good faith, on and after April 28, 1952, by the* 
United States of America and by the citizens of the United States of 
America and all other persons subject to the jurisdiction thereof, and do 
hereby further proclaim that the state of war between the United States of 
America and Japan terminated on April 28, 1952. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused the 
Seal of the United States of America to be affixed. 


Done at the City of Washington this twenty-eighth 
day of April in the year of our Lord 
[SEAL] one thousand nine hundred fifty-two 
and of the Independence of the 
United States of America the one hundred seventy-sixth` 


[Signed] Harry S. TRUMAN 


PROCLAMATION TERMINATING STATE OF 
NATIONAL EMERGENCY? ` 


Wuerzas by Proclamation No. 2852 of September 8, 1939, the President 
proclaimed the existence of a national emergency in connection with and 


_ to the extent necessary for the proper observance, safeguarding, and en- 


forcing of the neutrality .of the United States of America and the strength- 
ening of our national defense within the limits of peace-time authoriza-. 
tions; and 


1No, 2974 (17 Fed. Reg. 3813). Department of State Bulletin, Vol. 26, No. 672 
(May 12, 1952), p. 743. . 
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Wuerras by Proclamation No. 2487 of May 27, 1941, the President pro- 
claimed the existence of an unlimited national emergency, requiring that 
the military; naval, air, and civilian defenses of this country be put on the 
basis of readiness to repel any and all acts or threats of aggression directed 
toward any part of the Western Hemisphere; and . 

Wuereas acts of aggression against the United States of rer by 
Axis Powers subsequently led to declarations by the Congress of the ex- 
istence of states of war between the United States of America and Japan, 
Germany, Italy, Hungary, Rumania and Bulgaria; and 

Wuersas the state of war between the United States of America and 
Japan, which was the last of the aforesaid states of war still existing, was 
terminated by the coming into force this day of the Treaty of Peace with 
Japan signed at San Francisco on Saptember 8, 1951; 

Now, THEREFORE, I, Harry S. Truman, President of the United States 
of America, do proclaim that the national emergencies declared to exist 
by the proclamations of September 3, 1939, and May 27, 1941, terminated 
this day upon the entry into force of the Treaty of Peace with Japan. 

Nothing in this proclamation shall be construed to affect Proclamation 
No. 2914, issued by the President on December 16, 1950, declaring that 
world conquest by communist imperialism is the goal of the forces of ag- 
gression that have been loosed upon the world, and proclaiming the ex- 
istence of a national emergency requiring that the military, naval, air, and 
civilian defenses of this country be strengthened as speedily as possible to 
the end that we may be able to repel any and all threats against our 
national security and to fulfill our responsibilities in the efforts being 
made through the United Nations and otherwise to bring about lasting 
peace; and nothing herein shall be eonstrued to affect the continuation of 
the said emergency of September 8, 1939, as specified in the Emergency 
Powers Interim Continuation Act, approved April 14, 1952 (Public Law 
313—82d Congress), for the purpose of continuing the use of property 
held under the Act of October 14, 1940, ch. 362, 54 Stat. 1125, as amended. 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the Seal 
of the United States of America to be affixed. 


Dore at the City of Washington this twenty-eighth day of April in the 
year of our Lord nineteen hundred and fifty-two, and of the 
[SEAL]: Independence of the United States of America the one hundred 
and seventy-sixth. l 
[Signed] Harry S. TRUMAN 
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OFFENSES AGAINST THE PEACE AND SECURITY 
l OF MANKIND 


EAST GERMANY 
LAW ON DEFENSE OF PEACE! 
December 16, 1950 a 


The aggressive policy of the imperialist governments of the USA, Great 
Britain, and France, which aims at a new world slaughter, threatens to 
_ involve the German, people in a murderous fratricidal war. The remilitari- 
zation of Western Germany and the efforts to revive German militarism. 
and imperialism constitute a great threat to the existence and future of the 
German nation and the peace and security of Europe. Only through 
democracy and peace can the unity and independence of Germany be 
achieved and guaranteed. The imperialist policy entangling Western Ger- 
many in a new criminal and foredoomed war presents a danger to our 
people and fatherland. i 

The nation must be rid of this threat. Safeguarding the peace is a 
most urgent national interest and the demand of all democratie and 
patriotic forces of the entire German people. 

The war propaganda of the Anglo-American imperialists and their ac- 
complices presents a serious danger to European peace and the friendship 
of the German people with all peace-loving peoples. 

War propaganda, whatever form it takes, is one of the most serious 
crimes against humanity. 

Therefore, the National Assembly, in accordance with articles 5 and 6 
of the Constitution, adopts this Law for the Defense of Peace. 


Section 1. Whoever slanders other peoples and races, incites against 
them, and demands their boycott in order to disturb peaceful relations 
between them and to involve the German people in a new war, shall be 
punished by imprisonment or, in grave cases, by peipot at hard 
labor. 

SECTION 2. a) Whoever advocates aggressive action, in particular an 
aggressive war, or in any other way incites to war; recruits, induces, or 
incites Germans to take part in warlike actions which serve to subjugate’ 
another people, shall be punished by imprisonment or, in grave cases, by 
imprisonment at hard labor. ; 

(2) Whoever recruits Germans for the French Foreign Legion or similar 
foreign military organizations or mercenary armies, or induces’ them to 
join such formations, shall be similarly punished. i 

Szcrion 3. (1) Whoever advocates the revival of German aggressive 
militarism and imperialism or the inclusion of Germany in an aggressive 
military bloc shall be punished by imprisonment at hard labor. 


1 Geseteblatt des Deutschen Demokratischen Republik, No. 141, Dee, 22, 1950. 
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(2) Whoever incites against international agreements which serve the 
lefense and strengthening of peace and the development of Germany on 
peaceful and democratic foundations, incites to violation of these agree- 
nents in order to involve Germany in war activities, shall be similarly 
yunished. 


Ê 


Section 4. Whoever praises or advocates the use of atomic weapons or ` 


ther means of mass extermination, such as poison or radioactive, chemical, 
ind bacteriological weapons, shall be punished with imprisonment | or, 
n grave cases, with imprisonment at hard lakor. 

Section 5. Whoever in the service of war propaganda slanders or de- 
‘ames the movement for the preservation and strengthening of peace or 
neites against persons participating in the struggle for peace on account 
of their activities, or causes their prosecution, shall be punished with im- 
jrisonment or, in grave cases, with imprisonment at hard labor. 

Section 6. (1) In particularly grave violations of Sections 1-5 of 
he present Law the punishment skall be imprisonment at hard labor for 
‘rom 5 years to life. 

(2) A particularly grave violation shall be action undertaken on in- 
itructions of a foreign power, its offices or agencies, which furthers the 
neitement to war or aggressive policy against a peaceful nation. In such 
„ases the death penalty may also be imposed. 

_Sxcrion 7. Preparatory acts or ettempts-to commit the offenses specified 
n Sections 1 to 6 of the present Lew shall be punished. 

Secrion 8. (1) In addition to cach penalty imposed by virtue of this 
4aw, an unlimited fine may be imposed. 

(2) Simultaneously, a total or partial confiscation of the property of the 
fender may be imposed. If the offender has been sentenced to death, 
mprisonment at hard labor for life, or for a minimum of five years, con- 
iscation of his entire property is mandatory. 

‘Section 9. (1) Should the offender in accordance with the present 
uaw be sentenced to imprisonment at hard labor, the sentence ‘shall also 
leclare that he forfeits the rights temporarily or permanently: 
1, to be active in public service, or in leading positions in economic or 
cultural life; ~ 
2. to vote or to be elected, 

(2) Should the offender be sentenced to a lesser punishment, the sentence 
nay also decree the legal consequences stipulated in Paragraph (1). 

Section 10. (1) Proceedings for offenses against this Law shall be 
nstituted upon a motion to prosecute brought forward by the Prosecutor 
Jeneral of the German Democratic Republic. 

(2) Jurisdiction in such cases shall be vested in the Supreme Court of 
he German Democratic Republic. The Prosecutor Generg!l may bring the 
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motion to prosecute before another court, or assign the case to a Prosecutor 
General of a Land of the German Democratie Republic. 

(3) The Supreme Court of the German Democratic Republic shall also 
have jurisdiction when the offense has been committed by a German 
natiorfal outside the territory of the German Democratic Republic, even 
though the offender does not have his domicile or habitual residence on the 
. territory of the German Democratie Republic. 

Section 11. The Council of Ministers of the German Democratie Re- 
public shall issue regulations for the enforcement of the present Law. 

Szotion 12. The present Law shall take effect on December 16, 1950. 


ALBANIA 
LAW ON DEFENSE OF PEACE 
January 10, 1951+ 


Incitement to war and war propaganda constitute a great danger to 
peaceful cooperation among nations, human life, and material and cultural 
well-being. 

The workers of our country, headed by the working class, engaged froin 
the moment of their liberation of the country in peaceful labor for the 
construction of socialism and their happy future. They need peace and 
are resolved to defend it at all costs. 

For these reasons, they decree through their representatives in the 
National Assembly : 


Section 1. Incitement to war and war propaganda shall constitute a 
grave crime against humanity, peace among nations, and the fatherland. 

Section 2. Whoever directly or indirectly, orally or by means of the 
printed word, radio, or any other media, attempts to provoke an armed 
aggression of one state upon another ; advocates the increase of armaments, 
the use of such weapons of mass destruction as the atom bomb, chemical 
and bacteriological weapons, and the like; advocates and propagates the 
doctrine of hatred among nations for the purpose of unleashing a new war; 
or commits any other acts aimed at the military and economic preparation 
of future aggression and causing in the minds of the people anxiety and 
fear of the possibility of a new war, shall be committing the crime of in- 
citement to war and war propaganda. 

Section 3. Incitement to war and war propaganda shall be punished by 
confinement at hard labor for a term not to exceed 20 years, deprivation 
of civil rights, and total or partial confiscation of property. 

Section 4. The present Law shall take effect at once. 


1 Sovetskoe Gosudarstvo ìi Pravo, No. 9, 1951, p. 64. 
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BULGARIA 
LAW ON DEFENSE OF PEACE? 


Section 1—Instigation to and propaganda for war shall be prokibited 
as most grave crimes against peace anid humanity. l 

Section 2—Instigation to war is committed by a person who endeavors 
directly or indirectly—by means of press, radio, speech, or other media— 
to provoke armed aggression by one state against another. 

Section 8—Propaganda for war is committed by a person who advo- 
cates orally, by the written word, press, radio, motion pictures, theaters, 
works of literature and art, or in any other way, the increase of arma- 
ments, use of atomic, hydrogen, chemical or bacteriological weapons, 
or preaches and spreads the teachings of racial discrimination, with a 
view to future wars or use of weapons for mass extermination of peoples 
or groups thereof, or commits other similar acts aiming at the military, 
economic or moral preparation of future aggression. 

Szotion 4—Perpetrators, instigators and accomplices in crimes specified 
im Section 2 shall be punished by life imprisonment. 

Perpetrators, instigators and accomplices in crimes specified in Section 
3 shall be punished by fifteen years’ imprisonment. 

Persons convicted pursuant to the present law shall be deprived of all 
rights specified in Section 80 of the Criminal Code and their property 
shall be confiscated in whole or in part. 


HUNGARY 
LAW ON DEFENSE OF PEACE? 


The National Assembly of the Hungarian People’s Republic, aware of . 
the fact that war is a source of immeasurable suffering to mankind; 
realizing that, regardless of convictions based on views of life, it is a 
common interest of mankind to avert the increasing war danger and that, 
in order to secure peace, it is necessary that the peace-loving peoples of 
‘the world join in a common effort, considered the appeal of the Second 
World Congress of the Friends of Peac2 and adhered to its declaration that 
war propaganda gravely endangers peaceful collaboration among nations. 

Therefore, the National Assembly of the Hungarian People’s Republic 
resolves, in defense of peace to apply the law to the utmost in dealing with 
spreaders of war propaganda and persons endangering the peace among . 
nations. 


1 Iavestiia na Presidiwma na Narednoto Sudranie, No. 4, Jen. 12, 1951. 
2Law No. 5 of 1950, Magyar Közlöny, Nos. 199-203, Dec. 10, 1950. , 
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_ Section 1 


Whoever incites to war by speech, written word, radio, motion pictures 
or by any other method, or otherwise carries on or promotes war propa- 
ganda Shall commit a crime against peace among nations. 


Section 2 


The perpetrator of the crime as defined in Section 1 shall be punished 
by imprisonment not to exceed fifteen years and forfeiture of his property. 


POLAND. 
LAW ON DEFENSE OF PEACE? 


Whereas propaganda and preparing for the new war present the 
greatest threat to peaceful international cooperation and ccustitute a 
crime against the fatherland and humanity, 

in order to express the desires of millions of Poleg who have signed the | 
Stockholm appeal, 

to demonstrate the unbreakable will of the Polish nation to continue 
with the peaceful reconstruction and resolution to defend its security, 
sovereignty and peace, ~ 

` to express solidarity with the resolutions of the Second World Congress 
. for the Defense of Peace held in Warsaw, 

being desirous to cooperate with all peace-loving nations in neutralizing 
the forces aiming at unleashing a new world war, 

this constituent Sejm enacts the following: 


SECTION 1 


Whoever in speech or writing, in press, radio, or motion pictures, or by 
any other method advocates war, shall commit a crime against the peace 
and shall be punished by imprisonment up to fifteen years. 


SECTION 2 . 


The crime against the peace shall be committed by any person who: 
advocates or incites to war, 
- facilitates propaganda by centres advocating or acting to war, 
combats or besmears the peace movement. 


SECTION 3 


In case of conviction for the crime defined in the present law, the court , 
may impose as additional punishments: forfeiture of civic and honorary 
rights and confiscation of property in whole or in part. 


1 Dziennik Ustaw, No. 58, Dee, 31, 1950. 
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Srecrion 4 


The jurisdiction to try crimes definec in the present law shall belong to 


provineial courts. : j 


Section 5 


The present law shall be implemented by the Minister of Justice. 


Srectioy 6 


The present law shall become effective on the day of its publication. 


RUMANIA 
LAW ON DEFENSE OF PEACE? 


Szotion 1—-War propaganda and/or any activity designed to endanger 
the peace shall constitute a major crime against the country and humanity, 
. Since these endanger the life of people, human progress, and cultural and 
material values, and create a great obstecle to the peaceful ccllaboration of 
nations. 

Srotion 2—The following shall be considered to be crimes imperiling 
world peace: warmongering propaganda, dissemination of tendentious or 
false news designed to further warmongering or any other activities 
favoring the outbreak of war, committed orally, by the written. word, press, 
radio, motion pictures, or any other media of propaganda. 

Section 8—The crime of imperiling world peace shall be punished by 
imprisonment at hard labor for a period from five to twenty-five years 
and total or partial confiscation of property. 


OUTER MONGOLIAN REPUBLIC 


. _- DECREE OF THE PRESIDIUM OF THE NATIONAL ASSEMBLY 
ON DEFENSE OF PEACE ? 


Expressing the will of the Mongolian people to strive ‘together with all 
peace-loving nations for the preservat.on of peace and security among 
nations, and supporting the Appeal of she Second World Congress of the 
Partisans of the Peace to the Organization of the United Nations and the 
Parliaments of all countries of the world for the preservation of the peace, 
the Presidium of the National Assembly of the Outer Mongolian People’s 
Republic, considering propaganda for a new war as the most grave crime 
against peace and security among nations, decrees as follows: 


tLaw No. 9, Buletinul Oficial, No. 117, Dez. 16, 1950. 
2 Sovetskoe Gosudarstvo i Pravo, No. 9, 1951, p. 64. 
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1. Persons either engaging in propaganda for a new war in.any form, 
whether orally or by means-of the printed word, or aiding such propaganda, 
shall be punished by imprisonment for a term of from 10 to 25 years. 

Persons convicted by virtue of the Decree for the Defense of the Peace . 
shall be deprived of civil rights-and their property shall be confiscated. 

2. The present Decree shall take effect on the day of its publication. 


